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REPORTS  OF  CASES 


IN 

THE  COURT  OF  COMMON  PLEAS. 


HILARY  TERM,  19TH  VICTORIA. 


Present, — The  Hon.  William  Henry  Draper,  C.  B.,  C.  J.* 
“ “ William  Buell  Richards,  J. 

“ “ John  Hawkins  Hagarty,  J 


McBride  v.«  Bailey. 

New  trial — Agreement — Performance  of. 

Where  improper  evidence  is  received  and  a verdict  given  for  the  party 
adducing  it,  the  court  will  grant  a new  trial,  although  there  be  other 
evidence  of  the  same  nature  adduced  by  the  same  party,  unless  they  see 
that  the  improper  evidence  so  received  did  not  influence  the  jury  in  giving 
such  verdict. 

Assumpsit  on  an  agreement,  that  in  consideration  that 
plaintiff  delivered  to  defendant  two  young  horses  of  plaintiff, 
to  he  castrated  and  to  take  care  of  and  cure  them  after 
castration,  for  eight  days,  for  $10,  to  be  paid  by  plaintiff  to 
defendant,  and  which  plaintiff  promised  to  pay  on  the  re- 
delivery, defendant  undertook  to  castrate  the  horses  and 
to  take  care  of  and  look  after  them  and  re-deliver  them  to 
plaintiff  at  the  expiration  of  the  eight  days,  or  to  pay  their 
value.  Averment : that  plaintiff  was  ready  to  pay.  Breach : 


* On  Wednesday,  the  6th  of  February,  1856,  being  the  third  day  of  Term. 
The  Hon.  W.  H.  Draper,  C.  B.,  late  one  of  the  judges  of  the  Queen’s  Bench 
was  sworn  in  as  Chief  Justice  of  the  Common  Pleas,  in  the  room  of  the  Hon. 
James  Buchanan  Macaulay,  who  had  retired  from  the  Bench. 

Hon.  A.  McLean,  having  taken  the  place  of  the  Hon.  W.  H.  Draper,  C.  J., 
C.  P. , in  the  Court  of  Queen’s  Bench. 

J.  Hawkins  Hagarty,  Esq.  Q.  C.,  was  sworn  in  as  Puisne  Judge  of  the  Court 
of  Common  Pleas. 
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that  defendant,  though  he  did  castrate  the  horses,  took  so 
little  care  of  them  respectively,  and  so  carelessly  treated 
them,  that  one  died  and  the  other  became  sick  and  disordered 
and  greatly  lessened  in  value,  and  that  defendant  will  not 
deliver  him  to  plaintiff,  or  pay  the  value  of  both  or  either. 

Pleas. — First.  Non  assumpsit. 

Second.  That  defendant  did  take  care  of  and  look  after  the 
horses. 

Third.  That  defendant  was  always  ready,  after  the  expi- 
ration of  the  said  eight  days,  to  re-deliver  the  horses  on  being- 
paid  but  plaintiff  would  not  pay. 

Fourth.  That  neither  of  the  horses  died  or  became  sick, 
disordered,  &c. 

The  cause  was  tried  at  St.  Thomas  in  October  last,  before 
Burns,  J.  The  plaintiff  proved  an  agreement  with  defendant 
to  castrate  two  horses  for  him  at  $5  each.  Defendant  war- 
ranted to  castrate  them  properly  and  return  them  in  eight 
days  after  ; and  each  horse  was  valued  by  agreement  at  $100, 
which  defendant  was  to  be  responsible  for.  Plaintiff  was  to 
send  the  horses  to  defendant  and  to  fetch  them  back  at  the 
end  of  the  eight  days.  The  defendant’s  insurance  was 
intended  to  apply  only  to  the  effects  of  the  castrating. 
Plaintiff,  at  the  expiration  of  the  eight  days,  sent  a person  for 
his  horses  with  ten  dollars  to  pay  defendant.  He  found  one 
dead,  and  defendant  said  it  had  caught  a disease  from 
McTavish’s  mare.  The  witness  saw  the  other  horse  in  de- 
fendant’s stable,  looking  very  poor  and  bad.  He  saw  the 
dead  horse ; both  the  living  and  the  dead  horse  were  swollen, 
as  the  witness  thought,  from  the  operation.  Both  were 
swollen  in  the  same  part.  Shortly  after  plaintiff  went  to 
the  defendant,  and  they  had  some  talk.  Defendant  claimed 
that  the  plaintiff  should  not  take  the  living  horse  away  till 
some  damages  he  claimed  were  settled  for,  which  the  witness 
understood  to  be  because,  as  the  defendant  asserted,  plaintiff 
had  sent  diseased  horses  to  his  place,  and  had  caused  the 
loss  of  some  potatoes  of  defendant’s  by  negligence.  The 
plaintiff  claimed  damages  for  the  death  of  one  colt  and  the 
injury  to  the  other : and  defendant  claimed  these  damages 
as  an  offset,  and  would  not  give  up  the  horse  till  his  claim 
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was  settled.  The  plaintiff  also  gave  evidence  that  the 
horses  were  healthy  when  taken  to  defendant. 

The  defendant  gave  evidence  by  a son  of  his,  to  prove  a 
different  agreement,  entered  into  two  days  after  the  time 
mentioned  by  plaintiff’s  witnesses,  and  at  the  time  plaintiff 
actually  took  the  horses  to  defendant.  This  agreement, 
however,  was  by  way  of  message  from  plaintiff  to  defendant, 
and  was,  that  plaintiff  would  pay  five  shillings  each  for  cas- 
trating them,  and  would  fetch  them  away  the  next  day.  He 
also  swore  that  there  was  no  horse  about  defendant’s  place 
from  which  plaintiff’s  horse  could  catch  nny  disease,  and 
that  plaintiff’s  horse  had  a disease  of  the  head.  He  also 
called  witnesses  to  shew  that  a disease  in  the  head  was  pre- 
valent among  horses  in  that  neighbourhood  at  the  time,  and 
that  both  plaintiff’s  horses  had  that  disease,  and  the  one 
might  have  died  of  it ; and  that  they  did  not  suffer  from 
or  were  not  endangered  by  the  castration.  One  of  the 
defendant’s  witnesses  had  stated  that  a mare  of  his  had 
the  disease  which  plaintiffs  horse  took  after  one  of  the 
plaintiff s horses  died,  but  denied  that  he  had  ever  said  the 
plaintiff s horses  had  caught  the  disease  from  McTavish’s 
mare,  or  that  his  own  mare  had  caught  this  disease  from 
McTavish’s  mare. 

The  learned  judge  received  evidence  in  reply  to  shew  that 
the  defendant’s  son  (the  witness)  had  stated  that  his  mare 
caught  -this  disease  from  McTavish’s  mare.  The  learned 
judge  admitted  the  evidence,  not  merely  as  contradicting 
the  defendant’s  son  and  shaking  his  credibility,  but  as  tend- 
ing to  repel  the  insinuation  thrown  out  on  the  defence  that 
plaintiffs  horses  came  to  the  defendant’s  stable  .infected  with 
the  disease. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  satisfied  them  that  the  defendant  made  the 
contract  stated  in  the  declaration  ; and  next,  if  so,  whether 
a breach  of  it  was  proved.  He  drew  their  attention  particu- 
larly to  the  third  plea.  They  gave  a general  verdict  for  the 
plaintiff,  and  £50  damages. 

In  Michaelmas  term  McLean  obtained  a rule  nisi  for  a 
new  trial,  the  verdict  being  contrary  to  law  and  evidence, 
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and  for  the  reception  of  improper  evidence,  and  for  misdi- 
rection, and  on  the  ground  of  surprise,  and  on  affidavits. 

In  Hilary  term  Becker  shewed  cause,  filing  an  affidavit  in 
reply. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  disposing  of  this  case  the  first  question  is,  whether  we 
can  say  that  the  jury,  in  finding  that  the  defendant  made  the 
agreement  stated  in  the  declaration,  decided  without  evidence 
or  against  evidence ; certainly  not  without  evidence,  for  the 
plaintiff  produced  two  witnesses  who  support  that  statement 
in  the  most  material  particulars,  though  not  to  the  full  extent. 
And  the  only  evidence  to  the  contrary  is  that  of  the  defend- 
ant’s son,  who  states  that  when  plaintiff  brought  the  horses 
and  left  them  at  defendant’s,  he  left  a message  quite  incon- 
sistent with  the  agreement  declared  on,  and  which,  it  is  Con- 
tended for  the  defendant,  is  the  real  agreement  on  which 
defendant  received  the  horses.  Looking  at  this  as  merely 
contradictory,  directly  or  impliedly,  of  plaintiff s witnesses, 
it  was  a matter  for  the  jury  to  weigh,  and  was  left  to  them. 
But  it  has  been  argued,  that  on  hearing  this  evidence  the 
defendant  should  have  had  a verdict  on  non-assumpsit.  I 
do  not  perhaps  rightly  appreciate  what  was  meant ; if,  how- 
ever, the  meaning  was  that  this  evidence  proved  a new 
bargain  inconsistent  with  and  different  from  the  first, — ad- 
mitting that  there  had  been  a different  agreement  made  as 
proved  by  the  plaintiff  s witnesses, — I am  not  prepared  to 
accede  to  the  proposition ; for  if  the  plaintiff  proves  the  agree- 
ment he  declares  on,  that  entitles  him  to  a verdict  on  non- 
assumpsit,  though  a new  agreement  discharging  the  first 
may  be  pleaded  and  proved  in  bar  of  the  action. 

Then  as  to  the  verdict  being  contrary  to  law : the  argument 
related  on  this  point  to  the  nature  of  the  breach  assigned 
in  the  declaration, — as  to  which  I think  the  objection  fails, 
at  all  events  on  this  application,  and  I do  not  think  it  would 
be  held  valid  in  any  form  that  it  can  now  be  taken  in. 

The  rule  as  to  the  admission  of  improper  evidence  I take 
to  be  this,  that  if  evidence  be  improperly  received  or  impro- 
perly rejected  beeause  the  court  cannot  determine  how  far 
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the  evidence  so  received  has  influenced,  or  so  rejected  might 
have  influenced  the  jury,  they  will  grant  a new  trial — De 
Rutzen  v.  Farr  (4  A.  & E.  53),  Crease  v.  Barrett  (1  C.  M. 
& R.  919),  Wright  v.  Doe  d.  Tatham,  in  Error  (7  A.  & E.  313). 
I apprehend  that  this  rule  must  he  taken  to  apply  to  evidence 
bearing  on  the  issue  to  be  tried.  But  the  objection  taken 
is,  that  the  question  put  to  the  defendant’s  witness  was  as  to 
a matter  collateral  to  the  issue  being  tried,  and  therefore 
that  his  answer  was  conclusive,  and  that  evidence  to  contradict 
him  on  that  point  ought  not  to  have  been  received : whether 
the  rule  referred  to  would  be  held  to  apply  in  such  a case 
may  admit  of  question.  But  if  I agreed  with  the  learned 
judge  at  the  trial  that  the  evidence  was  admissible  as  tend- 
ing to  rebut  the  defence,  which  I incline  to  do,  it  would  be 
unnecessary  to  discuss  the  other  question,  from  the  view  I 
take,  on  the  next  point,  which  is  the  objection  that  the  jury 
were  directed  that  if  the  one  horse  died,  not  from  the  effect 
of  castration,  but  from  some  disease  even  contracted  from 
defendant’s  neglect  or  want  of  care,  that  though  this  would 
be  no  breach  of  the  warranty,  still  defendant,  by  refusing  to 
deliver  the  other  horse,  is  liable  on  his  agreement  for  the 
value  of  both. 

It  appears  to  me  that  the  defendant’s  guarantee  to  pay  for 
the  two  horses  $100  each,  as  proved  by  two  witnesses  for 
plaintiff,  might  be  fairly  understood  as  distributable,  or  in 
other  words,  a guarantee  as  to  each  horse  to  the  extent  of 
$100,  though  quite  capable  of  the  other  construction,  that 
on  a failure  as  to  one  he  should  pay  the  price  of  both.  But 
the  evidence  of  those  two  witnesses  seems  to  me  to  shew  that 
this  guarantee  extended  only  to  the  effects  of  the  operation 
to  be  performed,  and  to  taking  proper  care  to  cure  them 
after  that  operation : they  do  not  prove  the  agreement  to 
re-deliver  as  part  of  the  guarantee.  The  plaintiff,  in  his 
declaration  and  at  the  trial,  has  treated  this  as  an  entire 
contract,  involving  a necessity  for  performance  as  to  both 
horses ; so  that  the  death  of  one  from  castration,  or  want  of 
care  afterwards,  would  entitle  him  to  claim  the  sum  of  $200. 
Even  admitting  this  to  be  so  (and  the  plaintiff  cannot  com- 
plain of  that  admission),  and  assuming  for  the  argument 
sake  that  the  death  of  the  other  arose  from  no  breach  of  the 
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warranty,  can  it  be  said  that  the  refusal  to  deliver  the  other, 
though  castrated  and  recovered  from  the  effects  thereof, 
also  constitutes  a breach  of  the  warranty  such  as  these 
witnesses  have  proved  ? Is  not  the  defendant  entitled  to  a 
verdict  on  the  second  plea,  or  rather  should  not  the  jury 
have  been  told  that  if  the  one  horse  died  from  a cause  which 
was  no  breach  of  the  guarantee,  and  the  other  was  castrated 
and  recovered,  the  defendant  has  not  broken  the  promise 
laid,  if  the  evidence  sustains  the  promise  which  is  laid  ? and 
I have  already  said  I think  it  may  be  taken  to  do,  treating 
the  declaration  as  not  asserting  the  agreement  to  re-deliver 
or  forfeit  the  agreed  value  of  both  to  mean  more  than  was 
actually  proved  by  plaintiff’s  witnesses;  in  other  words, 
treating  the  declaration  as  substantially  charging  an  agree- 
ment to  castrate  and  cure  the  horses  in  eight  days. 

I incline  to  this  view  so  strongly  as  to  think  there  ought 
to  be  a new  trial,  without  costs ; and  the  plaintiff  would  do 
well  to  consider  whether  he  should  not  apply  for  leave  to 
add  a count  to  his  declaration,  and  probably  to  amend  the 
first  count  by  making  it  more  in  accordance  with  his  proof. 

Rule  absolute,  without  costs. 


Nourse  v.  Calcutt. 

New  trial — Malicious  arrest. 

In  an  action  for  malicious  arrest  where  it  appeared  that  the  defendant,  before 
making  the  necessary  affidavit  upon  which  to  obtain  a Ca.  Sa..  had  con- 
sulted his  attorney,  who  advised  him  to  make  such  arrest,  the  court  set 
aside  a verdict  for  plaintiff,  and  granted  a new  trial  on  payment  of  costs. 

This  was  an  action  on  the  case  for  a malicious  arrest,  tried 
before  Draper,  C.  J.,  at  Cobourg,  in  September  1855,  in 
which  the  jury  gave  a verdict  for  the  plaintiff,  with  £45 
damages.  The  plaintiff  gave  evidence  to  shew  that  his 
goods  and  chattels  had  all  been  seized  and  sold  under 
various  executions,  the  defendant  being  one  of  the  execution 
creditors,  for  whose  satisfaction  however  nothing  remained 
of  the  proceeds  of  such  seizure  and  sale.  The  defendant’s 
affidavit  on  which  the  Ca.  Sa.  issued  stated  that  he  (the  now 
defendant)  had  reason  to  believe  that  the  now  plaintiff  had 
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parted  with  his  property,  or  made  some  secret  or  fraudulent 
conveyance  thereof,  in  order  to  prevent  its  being  taken  in 
execution.  It  was  proved  that  the  defendant  was  present 
at  the  sale  of  plaintiff’s  furniture  and  shop  goods  under 
these  executions;  and  that  after  the  sale  and  before  the 
arrest  the  plaintiff  offered  to  convey  to  the  defendant,  in  part 
payment  of  his  debt  to  him,  his  interest  in  a lot  of  land,  on 
which  however  part  of  the  purchase  money  was  still  due,  and 
that  plaintiff  at  that  time  told  the  defendant  that  he  had  no 
intention  of  leaving,  and  desired  to  pay,  as  far  as  he  could. 
Several  witnesses  gave  general  testimony  as  to  the  integrity 
of  plaintiff’s  character.  For  the  defence,  a man  and  his  wife, 
who  lived  close  adjoining  plaintiff’s  store,  were  called : the 
substance  of  the  man’s  testimony,  which  was  partly,  but  not 
entirely,  confirmed  by  his  wife,  was,  that  on  the  night  of  the 
day  on  which  the  sheriff  had  made  the  seizure  they  heard  a 
noise  at  the  door  of  the  store,  in  the  back  yard:  that  plaintiff 
was  there  with  a single-horse  waggon,  and  took  away  a variety 
of  things,  describing  the  load  as  a heavy  one.  The  night 
was  described  as  being  extremely  dark,  and  the  apparent 
impression  on  the  mind  of  the  witnesses  was,  that  some 
things  were  removed  by  the  plaintiff  clandestinely.  They 
spoke  of  this,  and  it  came  to  the  hearing  of  defendant, 
who  came  to  them,  and  after  hearing  their  statement,  went 
and  consulted  his  attorney,  stating  what  he  had  heard,  who 
thereupon  read  the  necessary  affidavit  to  him,  and  said  if  he 
could  take  that,  he  might  arrest  the  plaintiff;  that  in  his  (the 
attorney’s)  opinion  the  facts  would  justify  the  making  the 
affidavit.  The  attorney  stated  that  the  defendant  appeared 
to  him  sincerely  to  believe  the  facts,  and  acted  cautiously  ; 
hesitated  some  time,  but  at  last  said  he  thought  it  right  for 
his  own  interest,  and  took  the  affidavit  on  which  the  Ca.  Sa. 
was  issued.  In  reply,  the  plaintiff  proved  that  what  he  took 
away  was  not  clandestinely,  but  with  the  permission  of  the 
deputy  sheriff,  being  the  account  books,  some  great  coats  of 
his  own  wearing  apparel,  some  tea,  sugar,  candles,  candied 
fruit,  starch  and  the  like,  for  his  family  use,  amounting  to 
£4  or  £5  worth  in  all;  and  that  this  was  not  on  the  night  of 
the  seizure  by  the  sheriff,  as  had  been  sworn  by  the  defend- 
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ant’s  witnesses,  but  a week  after.  The  case  was  submitted 
to  the  jury,  with  a charge  which  has  not  been  complained  of,, 
for  the  verdict  has  been  moved  against  as  being  contrary  to 
law  and  evidence  and  the  learned  judge’s  charge. 

Connor , Q.  C.,  in  support  of  verdict.  Vankoughnet,  Q.. 
C.,  contra. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  only  ground  on  which  the  verdict  seems  contrary  to 
the  evidence,  and  to  the  law  as  applicable  to  it,  is,  that  the 
defendant  laid  his  case  before  his  legal  adviser,  and  acted  on 
the  advice  he  received ; and  upon  this  ground  we  are  of 
opinion  there  should  be  a new  trial.  There  was  no  evidence 
of  malice  in  fact  on  the  defendant’s  part ; on  the  contrary, 
he  seemed  reluctant  to  take  so  harsh  a step  against  the  plain- 
tiff, and  to  have  hesitated  even  after  laying  his  case  before 
counsel  from  an  apparent  unwillingness  to  prejudice  the 
plaintiff,  as  an  arrest  must  prejudice  a man  in  difficulties. 
The  facts  communicated  to  him  were  suspicious — indicated  a 
clandestine  removal  of  the  plaintiff’s  goods,  which  might  well 
give  rise  to  a belief  that  the  removal  was  for  a fraudulent 
purpose.  The  same  facts  were  laid  by  him  before  his  counsel, 
who  stated  his  conviction  of  the  defendant’s  bona  fide  sub- 
mitting his  case  and  seeking  advice,  and  whose  advice  in- 
fluenced, if  it  did  not  induce,  the  defendant  to  take  the 
necessary  affidavit.  The  explanation  of  the  circumstances 
so  well  calculated  to  create  a most  unfavourable  opinion  of 
the  plaintiff’s  conduct  was  unknown  till  after  the  arrest ; 
and  however  fully  they  may  remove  the  doubt  cast  on  plain- 
tiff’s integrity,  they  ought  not  to  weigh  against  the  defend- 
ant as  proof  either  of  want  of  probable  cause  or  of  malice. 
It  is  true  the  plaintiff  has  been  arrested  on  erroneous  grounds* 
and  so  far  he  is  aggrieved ; but  that  is  not  enough  in  this 
form  of  action  to  entitle  him  to  recover. 

We  are  of  opinion  there  should  be  a new  trial,  on  pay- 
ment of  costs.  * 


Rule  absolute. 
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Shipman  v.  Stevens  et  al. 

In  ejectment,  where  the  plaintiff,  claimed  title  to  the  lands  on  the  ground  that 
the  lease  under  which  defendant  claimed  was  executed  during  coverture 
and  without  any  certificate  of  executi  on  before  any  proper  authority  : 
after  verdict  for  plaintiff,  the  defendant  movted  for  a new  trial,  on 
affidavits,  stating  surprise,  absence  of  witnesses;  which  were  however 
met  by  affidavits  in  support  of  the  verdict,  the  court  refused  to  grant 
a new  trial. 

This  action  of  ejectment  was  tried  before  Draper,  G.  J.,  at 
the  town  of  Belleville,  in  November  last.  The  defendants 
applied  to  put  off  the  trial  on  account  of  the  absence  of  one 
Davy,  and  it  was  represented  that  his  testimony  was  material 
to  meet  the  claim  of  the  plaintiff  for  substantial  damages. 
After  some  discussion  the  plaintiff’s  counsel  stated  he  should 
confine  his  case  to  the  proof  of  title  ; and  that,  though  the 
plaintiff  had  executed  a lease  of  these  premises  to  one  Coleman 
for  a term  not  yet  expired,  yet  that  at  the  time  of  that  exe- 
cution her  husband  was  living  and  made  the  lease,  and  that 
her  execution  of  it  was  insufficient  to  bind  her  after  his  death. 
He  intimated  that  as  his  client  was  dependent  on  this  property 
for  support,  she  had  better  forego  the  proof  of  unpaid  rent 
than  incur  further  delay  in  recovering  possession.  And  on 
the  evidence  of  title  given,  the  plaintiff  had  a verdict,  and 
Is.  damages. 

In  Michaelmas  term  O’ Hare  obtained  a rule  Nisi,  upon 
reading  the  affidavits  and  papers  filed,  for  a new  trial,  on  the 
ground  that  the  verdict  is  against  law  and  evidence,  and  on 
the  ground  of  surprise  and  the  absence  of  material  witnesses, 
with  leave  to  file  further  affidavits. 

In  the  following  term  Philpotts  shewed  cause.  He  objected 
to  the  title  of  one  of  the  affidavits  filed  for  defendants,  which 
was  as  follows : “ Samuel  Stevens,  Abel  G.  Coleman  and 
Alfred  Maybee,  defendants,  ats.  Charlotte  Montague  Ship- 
man,  plaintiff.”  No  one  appeared  to  support  the  rule, 
which  was  not  even  moved  absolute. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I am  of  opinion  the  rule  should  be  discharged.  There  is 
no  ground  for  saying  the  verdict  was  against  law  or  evidence, 
for  the  plaintiff  gave  sufficient  evidence  of  her  own  title,  and 
3 6 C.  P. 
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the  defendants  put  in  the  lease  referred  to,  dated  8th  April, 
1851,  which  appeared  to  be  from  Stephen  Boyce  Shipman 
and  the  plaintiff  his  wife  to  Abel  G.  Coleman,  for  a term  of 
five  years  and  six  months  from  the  loth  January  1851,  and 
which  contained  an  agreement  that  the  lessee  should  not  at 
any  time  during  the  term  underlet  or  lease  the  said  premises 
without  permission  in  writing  first  obtained  from  the  lessors. 
It  was  proved  that  Stephen  Shipman,  the  husband  of  plaintiff, 
died  in  or  about  August  1852.  No  act  of  confirmation  by 
plaintiff  since  his  death  of  this  lease  was  shewn,  nor  any  act 
of  acknowledgment  or  execution  before  a proper  authority  to 
give  effect  to  the  lease  as  executed  by  a married  woman.  We 
must  therefore  look  to  the  affidavits.  The  surprise  seems  to 
have  been  that  the  plaintiff  should  rely  on  the  defective  exe- 
cution of  the  lease,  instead  of  relying,  as  it  is  said  it  was 
supposed  she  would  do,  on  an  alleged  non-payment  of  rent, 
which  gave  her  a right  of  re-entry,  assuming  the  lease  to  be 
valid.  Mr.  O’ Hare’s  affidavit  goes  no  further  than  to  state, 
that  he  and  defendant  Stephens  thought  the  action  was  pro- 
ceeding on  this  ground,  and  that  the  plaintiff’s  agent  (not 
saying  who),  in  fact,  informed  him  so ; on  which  account  he 
advised  Stephens  to  procure  the  evidence  of  one  Davy  to 
prove  the  value  of  the  repairs  done  to  the  mill-dam,  which 
repairs  were  to  be  deducted  from  the  rent. 

The  affidavit  of  the  defendant  Stevens  is  the  one  the 
reception  of  which  is  objected  to.  Passing  over  the  objec- 
tion for  the  moment,  he  swears  that  he  was  taken  by  surprise 
at  the  non-attendance  of  Davy  at  the  trial,  as  on  learning 
from  his  attorney  (he  does  not  say  when)  that  the  cause  was 
to  be  tried  he  immediately  sued  out  a subpoena  for  him,  and 
employed  a special  messenger  to  serve  it,  who  travelled  many 
miles  and  spent  several  days  in  endeavouring  to  serve  it,  but 
without  effect.  He  further  states,  that  Abel  G.  Coleman 
and  Alfred  Maybee  are  necessary  and  material  witnesses  for 
him : that  the  attendance  of  neither  of  them  could  be  procured 
at  the  last  trial : that  he  did  not  understand  until  the  trial 
on  what  ground  the  plaintiff  sought  to  recover,  and  therefore 
could  not  adduce  a witness  to  contradict  plaintiff’s  statement : 
that  he  believes  he  can  prove  by  Coleman  and  Maybee  that 
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after  the  death  of  the  husband  the  plaintiff  confirmed  the 
lease  of  the  premises  by  settling  with  the  lessee  for  the 
repairs  and  the  rent,  and  by  stating  an  account  and  striking 
a balance  in  favour  of  the  lessee,  under  whom  the  defendants 
claim,  and  in  which  the  plaintiff  acquiesced  : that  Coleman 
is  a bailiff,  and  is  so  busily  employed  that  defendant  Stevens 
cannot  produce  his  affidavit : that  Maybee  is  a prisoner  on 
the  limits  of  the  gaol  of  the  county  of  Northumberland,  and 
so  he  cannot  obtain  his  attendance  (not  saying  affidavit  also) ; 
but  he  firmly  believes  he  can  prove  by  Coleman  or  Maybee 
or  Davy,  that  plaintiff  confirmed  this  lease,  by  accepting 
rent  and  settling  for  the  repairs  made  by  the  defendants  on 
the  mill-dam  and  mill,  and  by  telling  the  person  under  whom 
deponent  claims  to  go  on  and  build  the  mill-dam,  which 
had  been  carried  away  by  a flood,  and  charge  the  expenses 
to  the  rent.  There  is  no  affidavit  from  Davy,  Coleman  or 
Maybee. 

These  affidavits  are  fully  met.  Mrs.  Shipman  swears  she 
lives  at  Brockville,  and  has  never  been  at  Belleville,  or  in 
the  county  of  Hastings  but  once  since  her  husband’s  death  : 
that  she  came  in  May,  1853,  to  see  Abel  G.  Coleman,  to  whom 
the  lease  was  made,  large  arrears  of  rent  being  due,  which 
still  remains  unpaid  : that  she  was  accompanied  by  Richard 
Coleman,  Abel  G.  Coleman’s  brother.  She  denies  most 
explicitly  any  confirmation,  settlement  or  arrangement  for 
rent  or  repairs,  then  or  at  any  other  time ; and  Bichard  Cole- 
man, who  was  present  acting  on  her  behalf  at  the  interview 
with  Abel  G.  Coleman,  unequivocally  confirms  her  state- 
ment. And  there  is  the  further  affidavit  of  Geo.  W.  Arnold, 
a brother  of  plaintiff,  that  in  the  winter  of  1854,  he  visited 
Belleville  and  saw  Maybee  and  Stevens,  two  of  the  defend-  * 
ants : that  he  understood  from  Maybee  that  he  had  an  assign- 
ment of  the  lease  from  Abel  G.  Coleman,  which  assignment 
had  been  transferred  to  Stevens,  and  that  Stevens  was  then 
in  possession,  and  had  as  tenants  under  him  one  Storr  and 
oneMarakle  : that  it  was  remarked  that  the  assignments  were 
void  for  want  of  the  lessor’s  consent  in  the  writing ; and 
that  Maybee  and  Stevens  asserted  the  plaintiff  had  consented 
in  writing,  or  in  such  other  way  as  legalized  the  transfer ; 
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but  though  repeatedly  asked,  they  produced  no  proof  of  such 
consent. 

Looking  at  the  merits  as  disclosed  in  these  affidavits,  it  is 
clear  that  the  affidavit  of  Stevens  is  vague,  and  also  unsup- 
ported. He  swears  to  his  belief  of  facts,  but  (though  there 
is  leave  in  the  rule  to  file  further  affidavits)  he  produces  no 
affidavit  whatever  to  establish  the  existence  of  any  fact  which 
he  swears  he  believes  he  can  prove,  while  the  affidavits  in 
reply  are  clear  and  strong  to  the  point,  denying  expressly 
every  matter  which  he  relies  on  ; pointing  out  that  Coleman 
and  Maybee  are  co-defendants,  and  therefore  could  not  be 
witnesses,  and  shewing  the  hardship  of  keeping  the  plaintiff 
out  of  possession. 

Without  resorting  to  any  technical  objection,  I think  the 
rule  should  be  discharged.  It  is  right,  however,  that  I should 
notice,  what  escaped  my  observation  at  the  trial — as  there 
all  parties  treated  the  action  as  between  the  plaintiff  and 
Coleman,  Maybee  and  Stevens,  defendants,  and  as  all  parties 
have  since  continued  to  treat  the  action,  by  the  entitling  the 
affidavits  and  the  rule  as  between  those  parties — that  the 
record  does  not  correspond  with  this  assumption,  though  it 
is  endorsed  as  against  Stevens  et  al.  The  writ  sued  out  is 
against  Thomas  Storr  and  William  Marakle,  the  parties  no 
doubt  referred  to  in  the  affidavit  of  Geo.  W.  Arnold ; and  the 
appearance  is  for  the  defendants — i.  e.,  Storr  and  Marakle — 
not  any  appearance  for  Coleman,  Maybee  and  Stevens.  This 
makes  no  difference  as  to  the  disposition  of  this  rule.  If 
Coleman,  Maybee  and  Stevens  are  properly  the  defendants, 
then  I think  this  rule  should  be  discharged  on  the  merits ; 
if  they  are  not,  then  the  application  equally  fails,  for  there 
is  no  such  cause  in  court  on  which  to  grant  a new  trial.  It 
is  probable  the  error  has  arisen  from  inadvertence  in  making 
up  and  passing  the  record.  Throughout,  all  parties  have 
treated  the  matter  as  being  correct,  and  the  defendant 
Stevens  and  his  counsel,  both  at  and  since  the  trial,  more 
particularly  so ; but  I think  the  court  should  not  discharge 
this  rule  without  calling  attention  to  the  fact. 

Eule  discharged. 
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Hyde  y.  William  Gooderham  and  James  Gooderham. 

In  assumpsit  on  a special  agreement  between  plaintiff  and  defendants,  whereby 
defendants  agreed  to  supply  plaintiff  with  whatever  funds  he  should  require 
for  carrying  on  his  business  (miller,  &c.),  not  exceeding,  &c.,  to  be  secured 
by  the  promissory  notes  of  plaintiff  and  warehouse  receipts  for  the  flour, 
which  flour  was  to  be  sold  by  defendants  as  agents  and  commission  mer- 
chants in  any  market  plaintiff  might  think  proper,  and  that  plaintiff  should 
give  a mortgage  to  defendants  on  his  mill  as  collateral  security  : Averment 
of  breach,  that  although  plaintiff  had  made  the  mortgage  on  his  mills  to 
defendants  as  a continuing  collateral  security,  and  was  ready  to  give  his 
promissory  notes  and  the  warehouse  receipts  for  flour,  and  did  deliver 
warehouse  receipts  for  all  the  flour  he  had  delivered,  and  although  defen- 
dants advanced  a small  sum,  yet  that  defendants  would  not  make  any  further 
advances,  by  means  whereof  plaintiff  has  been  unable  to  do  such  an  ex- 
tensive business  as  he  might  have  done,  and  has  lost  the  profits  he  might 
have  made  thereby.  Second  count,  alleging  a breach  of  the  contract  in 
selling  flour  against  plaintiff’s  will  at  Boston,  on,  &c.,  whereby  said  flour 
brought  a much  less  price  and  plaintiff  was  put  to  great  expense,  commis- 
sion, freight  and  charges  on  the  same.  To  which  defendants  pleaded, 
traversing  the  several  averments  in  the  declaration  and  pleas  of  a substituted 
special  agreement. 

After  verdict  for  plaintiff  on  the  first  count  £3030,  and  on  the  second  for 
£2237  12s.  6c£. — Held,  that  there  should  be  a new  trial : that  as  to  the 
first  count,  the  damages  were  not  warranted  by  the  evidence,  there  being 
no  request  of  any  specific  sum  proved,  and  general  evidence  of  plaintiff’s 
asking  for  and  failing  to  obtain  advances  was  not  sufficient : that  under 
the  facts  as  proved  the  mortgage  of  the  mill  is  not  be  treated  as  super- 
seding the  parol  agreement  or  as  shewing  a different  agreement  from  that 
evinced  by  the  letters  : that  the  defendants  were  entitled,  subject  to  the 
plaintiff’s  choice  of  market,  to  reimburse  themselves  for  advances  already 
made  by  the  sale  of  all  such  flour  as  they  had  obtained  delivery  orders  for 
from  plaintiff. 

Assumpsit.  The  declaration  stated  that  plaintiff  was  a 
miller  and  manufacturer  of  flour,  and  that  defendants  were 
carrying  on  business  as  produce  and  commission  merchants  : 
that  on,  &c.,  it  was  agreed  between  plaintiff  and  defendants 
that  defendants  should,  as  plaintiff  might  require,  advance 
plaintiff  money  during  the  winter  of  1854-5,  not  to  exceed 
£25,000  : that  plaintiff  should  give  defendants  promissory 
notes  for  such  advances  as  they  were  made,  and  the  ware- 
house receipts  for  all  flour  manufactured  by  plaintiff  as  fast 
as  the  flour  should  be  delivered  by  plaintiff  into  the  warehouse 
of  the  Credit  Harbour  Company,  or  orders  on  the  said  com- 
pany for  the  flour  as  fast  as  it  should  be  delivered  to  them 
by  the  plaintiff,  which  flour  was  to  be  sent  or  sold  by  defend- 
ants as  agents  and  commission  merchants  acting  for  plaintiff, 
to  and  in  any  market  that  plaintiff  might  think  proper;  and 
to  cover  any  deficiency  that  might  arise,  and  to  secure  such 
advances,  that  plaintiff  should  give  as  a continuing  collateral 
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security  for  his  account  a mortgage  upon  his  mill  property,, 
with  an  assignment  of  policies  of  insurance  against  fire 
then  existing  on  the  mills,  &c.,  for  which  advances  plaintiff 
should  pay  defendants  one  and  a half  per  cent,  on  the 
amount  of  the  advances  for  the  first  month  plaintiff  should 
have  the  same,  and  at  the  rate  of  one-half  per  cent  on  such 
amount  for  each  month  after  the  first.  Mutual  promises. 
Averment : that  the  plaintiff,  within  a reasonable  time  after 
making  the  agreement — to  wit,  on,  &c. — gave  the  defendants, 
as  a continuing  collateral  security  for  his  account,  a mortgage 
upon  his  said  mill  property,  with  an  assignment  of  the  policies 
of  insurance,  on,  &c.,  and  was  always  ready  to  give  his  pro- 
missory notes  to  defendants  for  the  advances  of  money,  and 
to  give  to  defendants  the  warehouse  receipts  for  flour  manu- 
factured, &c.,  as  fast  as  it  should  be  delivered  into  the  ware- 
house of  the  Credit  Harbour  Company,  or  orders  on  said 
company  for  the  same,  to  be  sold  by  defendants  as  agents 
for  plaintiff,  and  did  deliver  to  defendants  orders  on  said 
company  for  large  quantities  of  such  flour,  being  all  the 
flour  manufactured  hy  plaintiff  and  delivered  to  said  com- 
pany up  to  the  time  of  the  defendants’  refusal  as  hereinafter 
mentioned,  and  was  ready  to  pay  defendants  the  said  rates 
for  their  advances,  and  hath  always  been  ready  to  perform 
all  things  on  his  part ; and  though  defendants  did  advance 
a small  sum — to  wit,  £1,500 — and  though  after  plaintiff  had 
given  the  mortgage  and  the  assignment  of  the  said  policies? 
plaintiff  required  further  advances — to  wit,  £20,000 — where- 
of defendants  had  notice,  and  the  plaintiff  demanded  the 
same  or  any  further  advances,  by  means  whereof  plaintiff  was 
greatly  injured  in  his  business  and  unable  to  do  so  extensive 
a business  as  he  might  have  done,  and  has  lost  the  profits  he 
might  have  made  thereby.  And  plaintiff  further  says,  that 
after  the  making  of  the  said  promise — to  wit,  on,&c. — defend- 
ants received  into  their  possession,  in  pursuance  of  said  agree- 
ment— to  wit,  5,000  barrels  of  flour  of  plaintiff,  manufactured 
by  him,  which  they  held  as  agents  of  plaintiff  to  sell  for  plaintiff 
in  any  market  which  plaintiff  might  think  proper  ; and  that 
defendants,  contrary  to,  plaintiff’s  will,  shipped  the  same  on, 
&c.,  to  Boston,  and  sold  the  same,  by  means  whereof  the  flour 
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brought  a much  less  price  than  the  same  would  otherwise 
have  done,  and  plaintiff  was  put  to  great  expense  for  freight, 
charges,  and  commission  thereon : damage,  £10,000. 

Pleas. — First.  Non-assumpsit.  Second.  Denial  of  any  such 
agreement  as  set  forth  in  the  declaration.  Third.  Denial  that 
plaintiff  gave  a mortgage  modo  et  forma.  Fourth.  Denial  of 
the  assignment  of  the  policies  of  insurance.  Fifth  (to  first 
breach).  Denial  that  plaintiff  gave  defendants  orders,  for  all  the 
flour  manufactured  by  him  and  delivered  to  the  said  Harbor 
Company.  Sixth  (to  first  breach).  That  defendants  did,  as 
plaintiff  required  the  same,  advance  all  the  moneys  mentioned 
in  the  agreement  to  the  amount  of  £25,000.  Seventh.  That 
after  the  agreement  and  before  breach,  it  was,  at  plaintiff’s 
request,  agreed  that  said  agreement  should  be  rescinded,  and 
plaintiff  and  defendants  mutually  discharged  each  other. 
Eighth  (to  second  breach).  That  defendants  did  not  ship  or 
sell  any  flour  contrary  to  plaintiff’s  instructions  and  will. 
Ninth  (to  second  breach).  That  after  the  accruing  of  the 
cause  of  action  in  that  breach,  and  before  the  commencement 
of  the  suit,  defendants,  at  plaintiff’s  request,  advanced  to 
plaintiff — to  wit,  £7,000 — on  certain  terms  of  credit,  in 
satisfaction  and  discharge  of  all  causes  of  action  in  the 
second  breach  mentioned  : verification.  Tenth.  Similar  plea 
to  the  whole  declaration  of  an  advance  by  defendants  to 
plaintiff  of  £26,000.  Eleventh.  That  after  making  the 
agreement,  and  before  commencement  of  the  suit,  it  was 
agreed  that  plaintiff  should  deliver  to  defendant  William 
Goodherham  a mortgage  on  certain  lands,  to  hold  to  defend- 
ant W.  G.  and  his  heirs,  subject  to  a defeasance,  if  plaintiff 
should  pay,  according  to  their  respective  terms,  all  notes, 
bills,  drafts,  endorsations,  acceptances,  guarantees,  claims, 
debts  and  demands  which  defendant  W.  G.  individually, 
or  as  a member  of  the  firm  of  Goodherham  & Brother  (the 
defendants),  held  or  might  thereafter  hold  against  plaintiff  • 
and  if  plaintiff  would  discharge  all  notes,  &c.,  to  be  due  to 
defendant  W.  G.  individually  or  as  a member  of  the  firm  of 
Goodherham  & Brother,  or  of  any  firm  into  which  said  firm 
should  be  resolved ; and  if  plaintiff  should,  at  the  expiration 
of  three  calendar  months  from  notice  to  him,  pay  all  debts 
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notes,  &c.,  due  by  him  as  aforesaid,  and  pay  all  taxes  on  and 
keep  the  mortgaged  premises  insured.  And  it  was  further 
agreed  that  the  terms  to  be  contained  in  said  mortgage  should 
from  the  execution  thereof  be  the  terms  on  which  all  subse- 
quent advances  from  defendants  to  plaintiff  should  be  made, 
instead  of  the  terms  of  the  agreement  mentioned  in  the 
declaration.  Averment : that  the  advance  in  the  last  men- 
tioned agreement  mentioned  as  already  made  were  advances 
made  by  defendants  to  plaintiff  under  the  agreement  set  forth 
in  the  declaration  (mutual  promises  to  perform  this  new 
agreement) ; and  that  the  mortgage  was  thereupon  duly 
executed  and  delivered  by  plaintiff  to  defendant  W.  G.  for 
defendants,  and  by  defendants  accepted  under  the  agreement 
stated  in  this  plea,  which  last  named  agreement  remains  in 
full  force,  and  which  agreement  and  the  acceptance  of  the 
mortgage  for  the  purposes  therein  mentioned  plaintiff  accept- 
ed in  satisfaction  and  discharge  of  the  agreement  in  the  decla- 
ration : verification.  The  plaintiff  joined  issue  on  the  first, 
second,  third,  fourth,  fifth,  sixth  and  eighth  pleas  ; traversed 
the  seventh,  ninth,  tenth,  and  eleventh  pleas. 

The  case  was  tried  before  Draper,  C.  J.,  at  the  City  of 
Toronto,  in  January  last.  The  plaintiff  put  in  by  consent 
and  admission  of  defendants,  the  copy  of  a letter  from  him- 
self to  defendants,  as  follows : “ Ontario  Mills,  December 
23rd,  1854.  Gentlemen, — In  accordance  with  a conversa- 
tion had  between  your  Mr.  Goodherham  and  myself,  relative 
to  procuring  funds  through  your  agency  for  my  future  opera- 
tions in  the  produce  trade,  I beg  to  state  about  my  require- 
ments. I shall  require  in  the  neighbourhood  of  £25,000  for 
my  winter  operations,  for  which  I propose  to  cover  by  pro- 
missory note  from  time  to  time,  as  I may  draw  upon  you ; 
also  warehouse  receipts,  or  an  order  to  the  Harbor  company 
for  all  flour  as  fast  as  delivered  there,  as  well  a continual 
collateral  security  on  my  mill  property,  to  cover  any 
deficiency  that  might  arise  from  any  emergency  whatever, 
with  policy  of  insurance  ; flour  to  be  sent  or  sold  in  any 
market  that  I may  think  proper  : in  consideration  of  which 
I propose  to  give  or  pay  you  one  and  one-half  per  cent,  for 
the  first  month,  and  one-half  per  cent,  for  each  month  that  I 
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may  hold  thereafter,  the  security  on  my  property  being 
already  prepared  and  lying  in  the  hands  of  C.  Magrath, 
solicitor.  You  will  please  call  on  him,  as  he  is  directed  to 
give  to  you  the  ” (mortgage  ?)  “ and  have  their  correctness 
examined  preparatory  to  their  execution : there  is  no  time 
for  delay,  as  I shall  require  £1,000  on  the  2nd  of  January, 
1855,  as  I have  been  some  weeks  without  any  funds  whatever, 
and  still  have  been  doing  more  or  less  on  the  promise  of  being 
paid  ” (that  is,  the  sellers  being  paid  by  plaintiff)  “ not  later 
than  3rd  of  January.  You  know  the  value  of  promptness 
with  the  farmer.  By  that  time  I shall  have  the  advances 
already  made  pretty  well  covered  with  sufficient  wheat  in 
the  mill  to  make  3000  bushels  of  flour.  Relying  upon 
your  assurances,  I have  not  sought  any  other  arrangement. 
Hoping  to  hear  from  you  by  the  middle  of  next  week  that 
11  is  right,  I remain,  &c.”  Plaintiff  next  put  in  the  mort- 
gage which  defendants  produced,  which  bore  date  on  the 
29th  of  November,  1854,  but  was  admitted  not  to  have 
been  executed  until  about  the  1st  of  January,  1855,  and  was 
registered  on  the  2nd  of  January,  1855 ; made  between 
plaintiff  of  the  first  part,  Helen  his  wife  of  the  second  part, 
and  defendant  W.  Gooderham  of  the  third  part ; executed 
only  by  plaintiff  and  his  wife.  It  recited,  that  defendant 
W.  Gooderham  had,  at  the  desire  of  plaintiff,  made  advances 
and  otherwise  become  answerable  for  moneys ; and  that  it 
was  contemplated  that  defendant  William  Gooderham  would 
occasionally  endorse,  accept  and  become  liable  for  plaintiff, 
directly,  and  it  might  be  indirectly,  and  might  advance  or 
pay  moneys  to  or  for  him  or  on  his  account ; and  the  mort- 
gage and  the  covenants  therein  were  agreed  to  be  given  and 
made  for  the  indemnity  of  defendant  W.  Gooderham  for  all  and 
every  liability  incurred  and  to  be  incurred  by  him,  whether 
individually  or  jointly  with  any  other  and  others,  or  otherwise 
howsoever  paid,  for  any  debt  due  or  that  might  be  due  there- 
after by  plaintiff  in  which  defendant  W.  Gooderham  was  in 
any  manner  interested,  and  witnessed  that  in  consideration 
of  the  premises  and  of  20s.,  plaintiff  and  his  wife  bargained, 
&c.,  together  with,  &c. : habendum , to  W.  G.  in  fee,  with  bar 
of  dower ; provided  that  if  plaintiff  should  pay  according  to 
4 6 c.  P. 
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the  respective  terms  thereof,  and  on  which  same  shall  have 
been  or  shall  be  contracted  or  made,  all  notes,  bills,  drafts 
endorsations,  acceptances,  guarantees,  suretyships,  claims, 
debts  and  demands  which  W.  G.,  his  heirs,  executors  or 
administrators,  individually  or  as  member  of  the  firm  of 
Gooderham  & Brother,  had  or  might  have  against  plaintiff, 
or  in  which  W.  G.  individually  or  as  member  of  said  firm 
might  be  interested ; and  if  plaintiff  should  pay  all  debts,  &c., 
due  or  to  be  due  by  him  to  W.  G.  individually  or  as  member, 
&c.,  in  all  course  of  dealings  with  W.  G.,  individually  or  as 
member  of  such  firm,  and  with  any  firm  into  which  such  firm 
might  be  resolved ; and  if  plaintiff  should,  at  the  expiration  of 
three  calendar  months  after  notice  to  that  effect,  wind  up 
and  finally  settle  and  discharge  all  debts,  &c.,  due  to  W.  G. 
individually  or  as  member  of  said  firm  or  any  firm  (as  before), 
and  during  the  continuance  of  the  mortgage  pay  all  taxes, 
&c.,  on  the  premises  and  keep  them  insured  as  thereinafter 
mentioned,  and  fulfil  all  covenants  thereinafter  contained, 
then  indenture  to  become  void,  with  power  also  to  the  plaintiff 
to  discharge  the  mortgage  at  any  time,  on  giving  three  months’ 
notice  and  paying  off  all  liabilities  secured  thereby.  Cove- 
nant by  plaintiff,  at  the  expiration  of  three  months’  notice, 
to  pay  all  the  notes,  &c.,  and  all  debts,  &c.,  so  as  to  indem- 
nify defendants ; also  to  insure  and  keep  insured  the  mills 
and  premises  in  some  one  or  more  of  the  respectable  British 
or  Canadian  fire  insurance  offices,  against  loss  or  damage  by 
fire  in  £3,000,  and  upon  making  or  renewing  any  policy  to 
assign  the  same  and  the  benefit  thereof  to  W.  G. : that  if 
plaintiff  neglects  to  keep  up  the  insurance  W.  G.  may  do  it, 
and  all  payments  made  on  that  account  shall  stand  charged 
on  the  mortgaged  premises,  and  shall  carry  interest  at  the 
rate  of  six  per  cent,  from  the  time  of  payment.  Covenants 
for  title  and  further  assurances,  and  a declaration  that  the 
mortgage  is  intended  to  enure  to  the  benefit  of  the  firm  of 
Gooderham  & Brother  and  the  survivor  of  them  and  the 
heirs,  &c.,  of  the  survivor,  and  any  other  firm  into  which 
that  firm  shall  be  resolved,  and  shall  stand  as  a security  to 
the  present  firm  for  all  past,  present  and  future  claims,  debts 
and  liabilities  on,  against  or  incurred  by  plaintiff  to  them  or 
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any  of  them,  and  also  to  secure  any  future  firm  into  which 
the  present  firm  may  be  resolved. 

The  plaintiff  next  put  in  certain  policies  of  insurance  and 
assignments  thereof  to  defendants,  which  were  admitted ; 
also  a letter  from  defendants  to  himself,  dated  18th  October, 
1854,  containing  the  following  passages : “ Touching  what 
you  will  want  in  future  we  would  remark,  that  when  we 
charge  a commission  of  one  and  a half  per  cent,  it  is 
•understood  that  the  flour  is  actually  in  store,  and  that  the 
transaction  ends  within  thirty  days  ; when  it  runs  over  one 
month,  one-half  per  cent,  extra  for  every  month  it  breaks 
on ; and  when  flour  is  not  in  store  we  shall  require  a transfer 
of  policy  of  insurance  on  mill  and  stock  ; and  if  the  amount 
exceeds  £1000,  further  security  by  way  of  mortgage,  to  cover 
any  amount  that  may  not  be  covered  with  flour.  You  are 
aware  that  you  will  require  a large  sum  to  stock  your  mill 
during  the  fall  and  winter,  and  to  enable  you  to  hold  1, 
2 or  3000  barrels  of  flour.  If  you  feel  disposed  to  do  so, — 
and  we  know  from  what  you  have  said  that  you  would  wish 
to  make  your  arrangements  so  that  you  can  he  well  and 
regularly  supplied  with  funds,  and  not  be  obliged  to  force 
your  flour  off  to  a disadvantage, — and  if  we  undertook  to  do 
your  business  we  should  like  to  do  it  to  your  as  well  as  our 
own  satisfaction ; and  in  order  to  do  this,  we  want  you  to 
place  us  in  a perfectly  safe  position,  and  then  you  can  de- 
pend upon  your  business  being  done  as  it  ought,”  On  the 
1st  of  November,  1854,  defendant  wrote  to  plaintiff, — “ We 
should  like  that  you  send  in  policies  of  insurance  to  cover 
amount  advanced.  We  have  made  arrangements  with  a 
party  that  is  worth  $400,000,  and  in  a short  time  will  be 
before  the  milling  public  under  another  title  : this  is  in  con- 
fidence to  you.  We  shall  be  able  to  put  you  all  right  for 
funds,  only  put  us  right.”  On  the  16th  of  January,  1855, 
defendants,  under  the  style  of  Gooderham,  Taylor  & Co., 
wrote  to  plaintiff  as  follows  : “We  shall,  honour  your  draft 
when  presented,  but  do  not  draw  on  us  any  more  this 
week  at  least,  as  we  shall  be  positively  unprepared,  not 
having  completed  our  arrangements  : money  is  exceedingly 
tight.”  On  the  19th  of  January,  1855,  under  the  same 
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style,  defendant  wrote  to  plaintiff  as  follows  : “ We  enclose 
you  note  for  signature,  which  please  return  by  mail.  There 
is  £1,000  due  to-morrow.  We  have  just  heard  from  our 
W.  G.  Jr.,  he  intends  returning  about  Wednesday  next.  We 
wait  his  return  to  complete  arrangements  for  spring  opera- 
tions : please  not  to  draw  till  then.”  On  the  8th  of 
February,  1855,  plaintiff'  wrote  defendants  as  follows : 
“ Having  been  informed  that  you  are  about  to  ship  3,000 
barrels  of  my  flour  by  propeller — whereto  I have  not  learned 
— for  reasons  hereafter  assigned,  I protest  against  such  ship- 
ment, or  any  part  thereof : — Firstly.  The  great  risk  to  be 
run,  as  no  assurance  can  be  had,  or  at  unwarrantable  rates  ; 
Secondly.  The  extreme  charges  now  required,  which  would 
in  all  probability  cause  me  a loss  of  at  least  £750  ; Thirdly. 
Because  my  arrangements  were  strictly  contrary;  Fourthly, 
and  lastly.  Because  a small  portion  of  which  is  fine  flour,  and 
would  scarcely  pay  the  charges  in  any  ofthe  American  markets. 
Under  all  these  circumstances,  if  you  ship  it  must  be  at 
your  own  risk,  as  well  as  all  extra  charges  that  may  be  upon 
it  more  than  would  have  been  had  it  remained  in  store  at 
Port  Credit  until  the  ordinary  season,  as  I shall  not  pay  any 
of  such.”  On  the  10th  of  July,  1855,  Gooderham,  Taylor 
& Co.  wrote  to  plaintiff  as  follows  : “We  hope  you  will  not 
fail  to  turn  out  your  stuff  as  fast  as  possible  as  we  are 
anxious  to  meet  your  paper  in  full  at  maturity ; furthermore, 
we  anticipate  a change  in  our  firm,  and  shall  require  your 
account  to  be  fully  closed  at  the  expiration  of  three  months 
from  this  date.  Please  regard  this  as  the  required  necessary 
notice  to  that  effect.”  In  a letter  to  plaintiff,  dated  the  19th 
of  July,  1855,  Gooderham,  Taylor  & Co.,  after  stating  the 
market  prices  of  flour,  ask,  “ Had  we  not  better  ship  ? ” 
On  the  26th  of  July,  1855,  Gooderham,  Taylor  & Co. 
acknowledged  plaintiff’s  answer  to  their  telegraph  saying, 
“ Ship,  unless  $8|  can  be  got,”  and  stating  they  had  given 
orders  to  ship  to  Montreal,  and  ending  thus : “ As  soon  as 
you  can  conveniently  come  in  we  wish  you  would,  as  we 
wish  to  settle  as  stated  in  ours  of  the  10th  inst.”  On  the 
13th  of  August  defendants  wrote  to  plaintiff,  “ As  soon  as 
you  have  250  barrels  at  the  Credit,  or  even  less,  let  us 
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know,  and  we  will  either  sell  it  here  or  ship,  as  you  wish 
but  let  us  have  it  as  soon  as  possible,  as  funds  we  must  have.” 
Qn  the  18th  of  September,  1855,  defendants  wrote  to  plain- 
tiff: “Yours  dated  13  th  came  duly  to  hand;  in  reply  to 
which  we  beg  to  state,  that  we  have  charged  you  for  cash 
advanced  from  time  to  time  in  commission  of  two  and  a half 
per  cent,  for  each  and  every  month — namely,  one  and  a 
half  per  cent,  for  one  month,  two  per  cent,  for  two  months, 
and  two  and  a half  per  cent,  for  three  months.  The 
proceeds  of  sales  effected  have  stopped  the  commission  on 
the  respective  amounts  as  received.  To*  this  you  cannot 
object — Firstly.  Because  it  was  the  agreement  you  made 
with  our  W.  G.  Jr. ; Secondly.  Because  you  have  held  a 
very  large  amount  of  our  funds  very  much  longer  than 
was  either  understood  or  anticipated  at  the  commence- 
ment of  our  operations ; and  we  presume  there  is  not  a 
miller  in  Canada  who  has  received  the  accommodation  from 
any  house  which  you  have  received  from  us,  especially  at  a 
time  when  money  was  exceedingly  tight  and  of  unprecedented 
value.  Respecting  the  duties,  which  amount  we  think  to 
about  £1,800,  we  have  not  yet  received  them,  but  will  place 
them  to  your  credit  as  soon  as  received.  Messrs.  Kelly  and 
Spring  have  failed  with  them  in  their  hands,  and  we  presume 
you  do  not  hold  us  responsible,  and  at  the  same  time  dispute 
our  charge  of  commission.  As  to  the  shipment  of  flour  to 
which  you  refer,  we  beg  to  remind  you  that  it  was  shipped 
in  the  usual  way  by  us,  and  not  objected  to  by  you  until  the 
order  was  given,,  and  the  vessel  actually  loading ; besides, 
there  was  a large  amount  of  your  paper  falling  due  about 
that  time,  to  provide  for  which  it  was  necessary  to  sell  that 
flour.”  The  plaintiff  proved  by  one  witness,  Geo.  Leslie, 
that  the  witness  called  frequently  on  defendants  for  money 
on  plaintiffs  account  in  January,  and  February,  1855  : that 
he  got  a small  sum,  say  £250,  in  January.  Defendants  told 
him  at  one  time  they  could  not  get  paper  discounted ; at 
another,  that  there  was  no  money  in  the  bank.  He  thought 
he  called  for  money  twice  during  February.  He  said  he  was 
not  aware  that  defendant  refused  any  advance  to  plaintiff  in 
January.  It  was  proved  by  him,  or  other  witness,  that  on 
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the  1st  of  January,  1855,  plaintiff  had  15,000  bushels  of 
wheat  in  his  mill:  that  in  January  and  February  he  bought 
only  a little  over  5,000  bushels,  and  in  March  15,600,  whicb 
was  all  he  could  then  get.  One  witness  said  that  if  supplied 
with  funds  they  could  have  taken  and  stored  100,000  bushels 
of  wheat  in  January  and  February.  It  appeared  that  in 
those  months  the  price  ranged  from  6s.  to  7s.  6d.  per  bushel, 
and  in  March  it  got  up  to  8s.  9 d.,  and  up  again  to  10s.  l\d. 
What  plaintiff  bought  after  the  1st  of  March  cost  on  an 
average  10s.  a bushel.  The  plaintiff  affirmed  that  his  mill 
was  a long  time  unemployed,  and  his  coopers  and  cooperage 
doing  nothing  for  want  of  wheat,  claiming  this  as  a damage. 
The  learned  judge  rejected  this  evidence  and  the  claim  of 
damage  to  be  founded  on  it,  and  ruled  the  damage  must  be 
limited  by  the  profit  the  plaintiff  lost  by  not  getting  advances, 
or  the  loss  between  the  actual  cost  of  wheat  in  March  and 
the  price  for  which  it  might  have  been  got  in  January  or 
February.  The  plaintiff  also  called  the  harbour  master  at 
Port  Credit.  He  produced  and  proved  an  order,  dated  the 
20th  of  October,  1854,  addressed  to  himself  by  plaintiff,  to 
hold  to  the  order  of  defendant  1,000  barrels  Ontario  flour, 
the  first  that  comes  in  after  the  1,000  being  delivered  to  J. 
A.  Torrance,  which  order  he  obeyed ; also  an  order  to 
himself,  signed  by  plaintiff,  dated  October  13,  1854,  to  hold 
to  the  order  of  Gooderham  & Bro.  all  his  (plaintiff’s)  flour 
“ till  you  receive  orders  to  the  contrary  ; ” on  which  the 
witness  shipped  2,100  barrels.  And  on  the  1st  of  December, 
1854,  plaintiff  countermanded  this  order ; also  an  order  to 
himself  signed  by  plaintiff,  dated  the  20th  of  December, 
1854,  to  deliver  to  the  order  of  defendants  what  flour  plain- 
tiff might  have  in  store  until  ordered  to  the  contrary,  which 
was  revoked  on  the  26th  of  January,  1855  ; also  an  order  to 
himself  signed  by  plaintiff,  dated  the  14th  of  March,  1855, 
to  deliver  to  Gooderham,  Taylor  & Co.  any  extra  flour  plain- 
tiff might  have  in  store,  until  ordered  to  the  contrary ; and  a 
letter  to  witness  from  plaintiff,  dated  the  16th  of  May,  1855, 
that  plaintiff  intended  the  “ Spring  wood  extra  ” to  go  to  the 
account  of  Gooderham,  Taylor  & Co.  The  witness  stated, 
that  on  the  8th  of  February,  1855,  defendants  sent  the 
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steamer  “ St.  Nicholas  ” to  the  store  at  Port  Credit  to  get 
plaintiff’s  flour:  he  began  to  ship  it,  and  on  the  following 
day  received  a telegraphic  message  to  ship  only  1,500 
barrels:  afterwards  he  got  a third  message  from  defendants 
to  ship  the  whole,  and  he  shipped  3,060  barrels.  Whenever 
the  defendants  got  transfer  receipts  from  him  on  any  of  the 
plaintiff’s  orders,  the  flour  mentioned  in  such  receipts  became 
theirs.  This  was  the  case  with  those  3,060  barrels,  which 
therefore  were  not  affected  by  the  countermand  of  the  order 
of  the  20th  of  December,  1854.  The  plaintiff  put  in,  account 
sales  in  February  and  March  of  the  3,060  barrels, — 

Shewing  the  gross  proceeds  to  be $31,768  : 75 

The  charges,  incl’ng  $4,551 : 60  of  duties  p’d  were  9,522  : 67 


Net  proceeds $22,235  : 08 

And  in  order  to  prove  his  damages  by  selling  at  that  time 
of  the  year,  he  put  in  another  account  sales  of  800  barrels  in 
May- 

Shewing  the  gross  proceeds  to  be $8,737  : 50 

And  the  charges  without  any  duties 855  : 50 

Net  proceeds  $7,882:50 

It  was  admitted  that  the  defendants  shipped  the  3,060 
barrels  because  the  owner  of  the  “ St.  Nicholas  ” would 
have  charged  freight  for  a full  load,  and  would  have  charged 
an  extra  sum  for  the  risk  incurred  by  the  vessel  going  light 
at  such  a season : that  they  so  told  defendants,  who  in  con- 
sequence sent  the  third  telegraphic  message  to  Bostwick. 
The  plaintiff’s  objection  was  to  the  time  of  shipping  for  sale; 
he  did  not  object  to  Boston  as  a market. 

For  the  defence  it  was  contended,  that  the  mortgage 
which  was  made  subsequently  to  the  letter  of  the  23rd  of 
December,  1854,  superseded  the  letter,  and  contained  in  its 
recital  and  proviso  the  true  agreement  of  the  parties : that 
the  mortgage  was  repugnant  to  the  terms  of  the  letter ; for 
it  enabled  defendants  at  any  moment  to  close  the  transaction, 
on  giving  three  months’  notice:  that  the  proof  did  not  shew 
plaintiff  had  covered  the  advances  made  by  his  promissory 
notes,  or  had  given  warehouse  receipts  or  orders  for  all  the 
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flour  delivered  in  store  at  Port  Credit.  And  as  to  the  second 
breach,  that  the  plaintiff  had  only  power  to  name  the  market, 
but  not  the  time  of  sale:  that  after  the  flour  was  transferred, 
the  defendants  had  the  right  to  sell,  having  made  advances 
— citing  Smart  v.  Sandars,  5 C.  B.  895. 

The  learned  judge  reserved  leave  to  defendants,  by  consent, 
to  renew  the  objection,  on  motion  for  nonsuit,  that  the 
agreement — if  there  is  independent  proof  of  one,  based  on 
the  letter  of  the  23rd  of  December,  1854 — was  merged  in  or 
superseded  by  the  mortgage ; and  overruled  that  objection 
for  the  time.  There  was  no  plea  raising  the  question  of 
plaintiff’s  giving  notes  for  the  advances,  and  therefore  the 
learned  judge  overruled  that  objection,  and  held  that  plaintiff 
should  give  warehouse  receipts  or  orders  for  such  flour  as  he 
should  store  at  Port  Credit;  and  whether  he  had  complied 
with  this  was  a question  for  the  jury. 

As  to  the  second  breach,  that  the  learned  judge  should 
submit  the  question  to  the  jury,  with  a direction  that  the 
plaintiff’s  right  did  not  extend  to  fixing  the  time  of  sale, 
but  that  defendants  were  at  liberty  to  sell  flour  transferred 
to  them,  to  recoup  themselves  for  their  advances. 

The  defendants  proved,  that  on  the  31st  of  December, 

1854,  plaintiff  owed  them  about  £7,600,  against  which 
there  was  a shipment  of  660  barrels  of  flour  not  then 
sold,  which  would  bring  down  his  liabilities  to  £6,000: 
that  from  the  commencement  of  their  transactions  (ap- 
parently in  September,  1854)  they  advanced  him  upwards 
of  £25,000 ; and  after  the  23rd  of  December,  1854,  they 
advanced  over  £10,000:  that  about  the  end  of  February, 

1855,  the  plaintiff  gave  to  defendants  blank  promissory 
notes,  to  be  used  as  defendants  might  require,  which  defend- 
ants could  always  get  discounted:  that  plaintiff  never  took  up 
or  paid  any  of  these  notes  at  maturity : defendants  retired 
them.  Defendants  used  these  notes  as  they  required  to  suit 
themselves,  not  to  cover  advances  made  to  plaintiff  at  the 
time  they  used  each  note.  They  advanced  £1,800  in  January 
and  nothing  in  February.  Evidence  was  also  given  to  sup- 
port defendants’  course  in  shipping  the  flour,  as  being  a 
regular  course  of  business ; also  that  it  is  the  understood 
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course  of  flour  dealers  to  raise  money  on  customers’  notes 
— i.  e.,  to  make  the  advance,  get  notes  to  cover  it,  and  dis- 
count the  notes.  It  appeared  also  that  plaintiff  had,  in 
December  1854,  and  February  and  March  1855,  put  flour 
made  in  his  mill  into  the  hands  of  other  flour  dealers  than 
defendants,  who  made  him  advances  thereon.  Mr.  Taylor, 
who  had  been  for  a few  months  a co-partner  with  defendants, 
proved  a conversation  with  plaintiff,  who  was  asking  about 
the  end  of  February  for  more  advances — £5,000  more. 
They  made  a new  arrangement  for  £3,000,  and  actually  did 
advance  £8,000  or  £9,000.  Mr.  Taylor  remarked  to  defend- 
ant, it  was  fortunate  he  had  not  got  advances  in  February,  as 
flour  and  wheat  had  gone  down,  and  plaintiff  expressed  him- 
self satisfied  it  had  turned  out  so.  The  witness  referred  to 
a letter  to  them  from  plaintiff,  dated  the  27th  of  February, 
1855,  in  which  he  applied  for  £1,000,  and  ended  by  saying: 
“ Trusting  that  all  things  may  get  on  smoothly  between  us 
in  future,  I remain,  &c.”  At  that  time  plaintiff  set  up  no 
such  claim  as  this  action  advances.  The  witness  said  plain- 
tiff often  said  he  wanted  money  to  buy  wheat,  but  never 
insisted  he  had  any  right  to  call  on  defendants  for  it.  Evi- 
dence was  given  that  owing  to  plaintiff’s  transactions  with 
J.  A.  Torrance,  who  had  failed,  his  paper  was  not  in  good 
credit,  and  would  not  be  easily  discounted. 

An  action  on  the  case  had  been  brought  on  the  matters 
set  forth  in  the  second  breach,  and  it  was  agreed  the  whole 
dispute  between  plaintiff  and  defendants  might  be  tried  in 
this  action. 

The  jury  were  told  to  determine  whether  defendants  ac- 
cepted plaintiff’s  proposal,  as  «et  forth  in  the  letter  of  the 
23rd  of  December,  1854,  so  as  to  make  that  the  agreement 
between  them ; and  if  so,  was  the  intention  of  the  parties  in 
giving  the  mortgage  to  revoke  that  agreement  and*  substitute 
another  contained  in  the  recital.  If  they  found  against 
plaintiff  on  either  of  these  points,  his  case  failed : that  the 
defendants,  having  received  blank  promissory  notes  from 
plaintiff  and  used  them,  afforded  some  evidence  of  his  cover- 
ing the  advances  by  his  notes.  Their  attention  was  drawn 
to  the  fifth  plea,  and  the  evidence  respecting  it ; and  if  they 
5 6 c.  p. 
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found  for  plaintiff,  and  were  directed  as  to  the  damages  as 
already  set  forth,  with  the  addition  that  they  should  consider 
the  extent  of  the  advances  the  plaintiff  had  received,  the 
amount  of  wheat  he  actually  bought,  and  not  simply  what 
quantity  of  wheat  the  balance  of  the  money  to  be  advanced 
might  have  purchased,  but  how  much  in  their  opinion  would 
probably  have  been  obtained  from  the  supply  and  the  character 
of  his  dealings.  As  to  the  second  breach,  the  learned  judge 
told  them — though  with  some  doubt — that  if  about  the  8th 
or  9th  * of  February  plaintiff  owed  defendants  for  their 
advances,  and  then  due  and  payable,  to  an  amount  equal  to 
the  probable  proceeds  of  the  3,060  barrels  of  flour,  they  had 
a right  to  sell : that  the  plaintiff’s  counsel  agreed  to  Boston 
as  the  proper  market,  but  objected  to  defendants’  selling 
without  or  against  plaintiff’s  direction  at  the  time,  though 
to  save  the  necessity  of  a new  trial  on  this  point,  the  learned 
judge  asked  them  to  assess  damages  on  this  breach,  stating 
such  damages  should  be  compounded  of  the  difference  between 
the  price  per  barrel  at  which  the  3,060  barrels  sold,  and  the 
prices  at  the  time  plaintiff  subsequently  assented  to  defend- 
ants selling,  and  the  difference  of  costs  in  getting  flour  to 
Boston  in  winter  and  spring.  It  was  agreed  the  $4,551.60 
duties  should  be  excluded  from  consideration.  The  jury 
found  generally  for  plaintiff,  considering  his  letter  of  the 
23rd  of  December,  1854,  as  the  basis  of  contract,  and 
estimated  damages  on  the  first  breach  for  not  advancing 
funds  in  January  and  February  1855  at  £3,050.  They 
found  (not  contingently)  for  plaintiff  £2,237  12s.  6d.  on  the 
second  breach;  and  as  to  the  fifth  plea,  that  plaintiff’s 
breach  of  contract  was  justified  by  defendants’  previous 
breach  of  contract. 

during  this  term  Galt  moved  for  a nonsuit  on  the  leave 
reserved,  or  for  a new  trial,  the  verdict  being  contrary  to 
law  and  evidence  and  contrary  to  the  charge,  and  for  exces- 
sive damages. 

Vankoughnet,  Q.  (7.,  shewed  cause  during  the  same  term. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  rule  for  a new  trial  must  be  made 
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absolute.  As  to  the  sum  of  £3,050,  the  damages  on  the  first 
breach  of  the  agreement,  they  are  clearly  not  warranted  by 
the  evidence.  When  we  look  at  the  terms  of  the  agreement, 
and  taking  it  in  the  most  favourable  sense  for  the  plaintiff,  it 
appears  clearly  that  the  defendants  were  only  bound  to 
advance  from  time  to  time  such  specific  sums  as  the  plaintiff 
might  require — i.  e.,  might  demand  or  call  for — and  that  the 
plaintiff  should  give  to  defendants  promissory  notes  for  such 
sums,  as  they  should  be  advanced.  The  latter  stipulation 
confirms  the  view  that  the  plaintiff  should  make  a request, 
stating  the  sum  he  required  on  any  particular  occasion. 
Without  such  request,  the  defendants  were  under  no  obliga- 
tion to  advance  at  all.  There  was  not  on  the  part  of  the 
defendants  any  desire  shewn  wholly  to  annul  the  arrange- 
ments ; nor  did  the  plaintiff  treat  their  conduct  as  amounting 
to  that ; on  the  contrary,  he  went  on  complaining  that  he 
did  not  get  advances  as  fast  as  he  wished,  but  still  getting 
them  to  some  extent,  and  largely  in  the  month  of  March. 
The  defendants  seem  to  have  taken  plaintiff’s  blank  pro- 
missory notes,  which  they  might  use  as  they  required  them. 
So  far,  therefore,  no  objection  lies  to  his  not  sending  a 
note  for  each  particular  advance  claimed ; but  when  he 
seeks  damages  for  not  making  advances  at  particular  times 
within  January  and  February,  he  is  bound  to  shew  a 
demand  of  some  specific  sum  or  sums  within  the  reasonable 
purview  of  the  agreement,  and  a neglect  or  refusal  to  furnish 
such  sums ; and  broad  and  general  evidence  that  he  was 
continually  asking  for  money  and  could  not  obtain  it,  would 
afford  no  proper  basis  for  the  calculation  of  substantial 
damages  ; for,  putting  aside  the  question,  what  is  the  true 
measure  of  damages,  the  substratum  to  which  that  measure 
is  to  be  applied  must  be*  the  neglect  or  refusal  to  supply  such 
sum  or  sums,  which  on  proper  application  the  defendants 
ought  to  have  advanced.  But  of  evidence  of  that  character 
there  certainly  was  not  enough  to  warrant  the  amount  of 
damages  given,  or  anything  approaching  that  sum ; and 
there  is  sufficient  reason  therefore  for  granting  a new  trial 
on  that  ground  alone. 

There  were  other  points  raised  during  the  trial  and  the 
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argument  on  which  it  is  right  that  we  should  express  our 
opinion,  as  the  same  questions  will  present  themselves  on 
another  trial.  And  first,  we  are  of  opinion  that  the  mortgage 
is  not  to  he  treated  as  superseding  the  parol  agreement,  or  as 
shewing  a different  agreement  from  that  evinced  by  the 
letters  put  in,  and  repugnant  to  that  relied  upon.  Looking 
at  the  actual  facts,  the  mortgage  was  prepared  and  the 
recital  as  therein  was  drawn  up  a long  time  before  the  letter 
of  December  1854,  which  proposes  a mortgage  as  a collateral 
security  for  the  defendants’  advances  and  general  balance  on 
all  the  transactions  between  plaintiff  and  defendants  : and 
we  do  not  feel  the  force  of  the  argument,  that  the  power 
reserved  to  the  defendants  to  put  an  end  to  the  whole 
arrangement  is  repugnant  to  the  fact  that  such  arrangement 
was  agreed  on,  because  till  that  power  was  executed  the 
arrangement  would  go  on,  though  subject  to  the  power  ; and 
the  defendants,  by  their  course  of  dealing,  put  that  inter- 
pretation on  their  contract — a fact  entitled  to  great  weight, 
if  there  be  no  settled  rule  of  law  compelling  us  to  an  opposite 
conclusion,  which  we  think  there  is  not. 

I must  further  say,  for  myself,  that  I am  quite  dissatis- 
fied with  the  rule  I gave  to  the  jury  as  the  measure  of 
damages.  If  having  required  and  failed  in  obtaining  from 
defendants  any  specific  advance,  the  plaintiff  was  able  to 
shew  that  he  was  unable  to  complete  any  particular  pur- 
chase of  wheat,  and  so  lost  it  and  consequent  profits,  I think 
such  ground  of  damage  might  have  been  proper,  and  that  it 
may  not  be  going  too  far  to  say  he  might  recover  the  profits 
of  that  particular  transaction,  though  this  may  not  be  clear. 
Put  I feel  convinced  that  on  the  breach  of  an  agreement 
for  advancing  money  a plaintiff  has  no  right  to  say,  if  I had 
had  the  money  in  such  a month  I might,  as  I intended,  have 
bought  wheat  at  such  a price  ; and  if  I had,  and  had  kept  it 
for  six  weeks  or  two  months,  I should  have  made  such  and 
such  a profit ; or,  when  I did  get  money  six  weeks  or  two 
months  afterwards,  I could  not  purchase  wheat  except  at  so 
much  a bushel  more  than  I need  have  paid  if  I had  been  able 
to  buy  on  the  earlier  occasion.  Such  damages  appear  to  me 
too  remote  from  the  breach  of  contract  complained  of  to  be 
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properly  recoverable,  and  therefore  no  such  measure  of 
damages  should,  as  I now  think,  have  been  submitted  to 
the  jury. 

On  the  second  breach,  also,  we  incline  to  think  that  the 
intention  of  the  parties,  as  appeared  by  the  terms  of  the 
agreement,  was,  that  the  defendants  should,  subject  to  the 
plaintiff’s  right  to  choose  the  market,  recoup  themselves  for 
their  advances  by  the  sale  of  all  such  flour  as  they  obtained 
transfer  and  delivery  orders  for  from  plaintiff.  And,  with 
regard  to  the  flour  sold  on  this  particular  occasion,  there 
seems  every  reason  to  think  that  this  was  the  produce  of  the 
wheat  of  which  the  plaintiff  speaks  in  his  letter  of  December 
1854,  and  which  must  have  been  paid  for  f§|fche  earlier 
advances,  and  for  which  therefore  the  defendants  would  have 
the  greater  reason  to  desire  a.  return.  The  opposite  con- 
struction would  amount  to  this,  that  the  plaintiff  could 
compel  the  advance  of  the  whole  £25,000,  and  though  his 
notes  might  be  past  due,  yet  he  could  prevent  the  defendants 
from  selling  a barrel  of  flour  by  paying  them  an  additional 
one-half  per  cent,  per  month.  Such  is  not  the  usual  course 
of  business  in  flour  dealing.  The  advances  are  generally 
secured  on  flour  delivered  at  once,  and  few  if  any  persons 
engaged  in  the  trade  could  carry  it  on  if  it  locked  up  their 
capital  in  the  way  contended  for  by  plaintiff. 

Rule  absolute. 


Ham  v.  Ham. 

Chose  in  action— Assignment  of. 

A party  may  assign  a chose  in  action  in  such  a manner  as  to  transfer  his 
right  to  recover  to  the  assignee,  so  effectually  as  to  make  himself  a trustee 
for  the  assignee,  and  give  the  latter  the  right  to  use  his  name  to  collect  the 
debt. 

Writ,  issued  7th  of  September,  1855.  Declaration,  25th  of 
September,  1855. 

Assumpsit — Common  counts  for  meat,  drink,  &c.,  for  son 
of  deceased ; goods  sold  and  delivered  to  deceased  in  his 
lifetime ; horsement,  stabling  for  divers  horses  &c.,  for 
deceased  during  his  lifetime  ; money  had  and  received  by 
and  money  lent  to  deceased  during,  &c. ; use  and  hire  of 


38  COMMON  PLEAS,  HILARY  TERM,  19  YIC. 

horse  and  buggy  by  deceased  &c. ; work  and  materials  &c. ; 
interest ; laying  promises  by  deceased  during  his  lifetime, 
and  by  defendant  as  executor  &c.,  after  bis  death. 

Plea — as  to  £200,  parcel  &c. — that  after  defendant,  as 
executor  as  aforesaid,  became  indebted  to  plaintiff  in  the 
same  sum  as  in  the  declaration  is  alleged,  and  before  suit, 
to  wit,  on  &c.,  he,  the  plaintiff,  bargained,  sold  and  assigned, 
to  one  Henry  Ham,  the  younger,  and  the  said  Henry  Ham 
the  younger  bought,  took  and  accepted  of  the  plaintiff 
among  other  things,  all  his,  the  plaintiffs  right,  title,  claim 
and  interest  in  and  to  the  defendant’s  said  debt  of  £200,  as 
executor  as  aforesaid  for  and  in  consideration  of  the  sum 
of  £200  paid  by  said  Henry  Ham. 

Defendant,  then  avers  that  afterwards  and  before  suit 
— to  wit,  on  &c. — he  defendant  paid  to  Henry  Ham,  and  said 
Ham  accepted  the  sum  of  £200,  in  full  satisfaction,  &c. 

Demurrer,  on  the  ground  that  the  plea  is  no  answer  in 
law,  inasmuch  as  plaintiff  could  not  sell  a portion  of  his  claim, 
the  same  being  merely  a chose  in  action ; that  no  satisfaction 
of  the  same  to  Henry  Ham,  jr.,  could  avail  against  the 
plaintiff. 

The  demurrer  was  argued  during  this  term.  Vanhoughnet 
M.,  for  demurrer — citing  Forth  v.  Stanton,  1 Saund.  210, 
and  note.  Wilson,  Q.  G.,  contra,  cited  Shargles  v.  Dixon, 
3 House  of  Lords’  Cases,  7 02 ; Boyd  v.  Mangles,  3 Esp.  387, 
Chambers  v.  Goldwin,  9 Vesey,  264  ; Matthews  v.  Wallwyn,  4 
Vesey  118  ; Gibson  v.  Winter,  5 B.  & Adol.  96  ; Dickinson  v. 
Marrow,  14  M.  & W.  713 ; Graham  v.  Grade,  13  Q.  B.  548 ; 
Washburn  v.  Burrows,  1 Ex.  B.  109 ; Meyers  v.  Wilkins, 
6 U.  C.  Q.  B.  R.  421 ; Coates  v.  Lloyd,  3 U.  C.  Q.  B.  R.  51  ; 
3 Chitty  on  Pleadg.  99,  7th  Ed. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  sixth  plea  might  perhaps  have  been  successfully 
objected  to  as  an  informal  plea  of  payment.  The  objections 
taken,  however,  are,  that  the  plaintiff  could  not  sell  or  assign 
a portion  of  his  claim  to  H.  Ham,  the  younger,  the  same 
being  merely  a chose  in  action,  and  that  no  satisfaction  to 
H.  Ham,  the  younger,  could  be  of  any  avail  or  consequence. 
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No  doubt  the  plaintiff’s  position  as  to  the  assignment  of  a 
chose  in  action  is  true  to  this  extent,  that  a debt  of  this  kind 
will  not  pass  from  the  creditor  to  the  assignee  so  as  to  vest 
the  assignee  with  the  right  to  demand  payment  of  it  in  his  own 
name  as  the  endorsee  of  a promissory  note  or  bill  of  exchange, 
or  the  assignee  of  a bail  bond  to  a sheriff  may  do.  But  he 
may  transfer  his  right  to  recover  the  debt  to  an  assignee  so 
effectually  as  to  make  himself  a trustee  for  the  assignee,  and 
to  give  the  latter  a right  to  use  his  name  to  collect  his  debts; 
and  this,  although  at  the  time  of  the  action  is  brought  the 
original  creditor,  who  is  the  nominal  plaintiff,  has  become 
bankrupt,  and  all  his  estate  and  effects  are  vested  in  his 
assignees,  and  when  consequently  he  could  not  maintain  a 
suit  in  his  own  name  to  recover  such  debt  for  his  own  benefit. 

As  assignee  of  the  debt,  H.  Ham  the  younger,  would  have 
a right  to  use  the  plaintiff’s  name  to  recover  it,  and  against 
such  an  action  it  would  be  monstrous  if  payment  to  him 
were  not  a defence  : and  if  we  take  the  facts  stated  in  the 
plea  to  be  true(and  on  this  demurrer  we  must  do  so,  as  their 
insufficiency  to  constitute  a legal  defence  is  the  objection 
relied  on),  then  this  is  an  action  in  which  the  plaintiff’s  name 
is  used  necessarily,  though  H.  Ham  the  younger  is  the  party 
beneficially  interested,  and  the  plaintiff  is  suing  as  a mere 
trustee. 

In  this  view  Dickinson  v.  Marrow ; Boyd  v.  Mangles,  and 
Coates  v.  Lloyd  appear  to  me  to  sustain  the  plea.  I refer 
also  to  Forth  v.  Stanton  (1  Saund.  210,  and  note),  Graham  v. 
Grade  (13  Q.  B.  548),  and  to  Leonard  v.  Buchanan,  decided 
in  the  Queen’s  Bench  in  Easter  Term  5 Vic. 

Per  Cur. — Judgment  against  the  demurrer. 


Gilbert  v.  James  Gooderham  and  William  Gooderham. 

A question  cannot  be  put  to  a witness  on  cross-examination  for  the  mere  pur- 
pose of  contradicting  him,  unless  such  question  be  relevant  to  the  nlatter  in 
issue ; and  if  such  question  be  put  the  answer  is  conclusive, 

This  was  an  action  of  assumpsit  tried  before  Draper,  C.  J. 
C.  P.,  at  the  City  of  Toronto,  in  January, 1856.  The  declaration 
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stated  that  on,  &c.,  the  plaintiff,  at  the  request  of  the  defend- 
ants, bargained  and  agreed  with  them  to  buy,  and  defendants 
sold  to  plaintiff  2,000  barrels  of  superfine  flour  from  Canada 
wheat,  guaranteed  inspection  No.  1 superfine  in  Montreal, 
Boston  and  New  York,  at  £1  15s.  in  store,  to  be  delivered  by 
the  defendants  to  the  plaintiff  in  October  then  next  following 
at  a good  shipping  point  on  Lake  Ontario,  to  be  paid  for  on 
delivery.  Averment  of  mutual  promises.  Breach — non- 

delivery. There  was  also  a count  on  an  account  stated. 

Pleas — Non-assumpserunt  ( a ). 

It  was  proved  that  the  plaintiff,  on  the  20th  of  September, 
1855,  mentioned  to  R A.  Goodenough,  a broker,  well  known 
in  the  city  of  Toronto,  that  he  had  the  refusal  of  2,000 
barrels  of  flour  up  to  half-past  3 P.  M.,  that  day,  and  wished 
Goodenough  to  go  to  defendants  to  close  it.  Goodenough 
went  immediately  to  the  defendants’  office,  but  not  finding 
either  of  them  he  left  a memorandum  in  writing  stating  that 
plaintiff  accepted  the  flour  on  defendants’  conditions.  He 
then  went  to  the  office  of  G.  H.  & Co.,  where  he  found 
defendant  James  Gooderham,  told  him  what  he  had  done, 
and  said  he  would  go  to  his  own  office  and  make  out  the 
bought  and  sold  notes.  Goodenough  mentioned  to  defend- 
ant J ames  Gooderham  that  the  plaintiff  would  take  the  flour 
f.o.b.  at  35s.,  and  added  that  if  the  defendants  would  not, 
plaintiff  would  pay  the  brokerage,  and  said  to  him  that  the 
flour  was  to  be  of  Canada  wheat,  to  which,  as  Goodenough 
swore,  he  did  not  understand  the  defendant  James  Gooder- 
ham to  object,  though  he  expressed  difficulty  as  to  the  f.o.b., 
and  Goodenough  waived  this  and  the  brokerage,  and  went  up 
accompanied  by  the  plaintiff  to  his  office,  the  defendant  J ames 
Gooderham  saying  he  would  immediately  follow,  or  to  that 
effect,  and  Goodenough  immediately  made  an  entry  in  his 
book  of  the  transaction.  While  writing,  as  he  stated,  to  the 
best  of  his  belief,  the  bought  and  sold  notes,  the  defendant 
J ames  Gooderham  came  to  his  office  and  Goodenough  drew  his 

(a)  The  new  trial  in  this  case  was  granted  partly  on  the  ground  that  when 
there  are  only  two  judges  who  can  give  judgment;  and  the  effect  of  the  one  dis- 
senting woiild  be  to  compel  the  defendant  to  pay  a large  sum  for  damages  upon 
a case  in  which  the  plaintiff ’s  right  was  not  free  from  doubt,  and  that  it  would 
be  more  conducive  to  a right  and  satisfactory  result  that  there  should  be  a new- 
trial. 
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attention  to  the  terms  of  the  entry,  which  stated  the  sale  by  the 
defendants  to  plaintiff  of  2000  barrels  No.  1 superfine  flour 
from  Canada  wheat,  guaranteed  inspection  No.  1 superfine 
in  Montreal,  Boston,  or  New  York,  at  35s.  in  store,  deliver- 
able in  all  October,  at  Toronto.  Terms,  cash  on  delivery. 
By  mutual  agreement  between  the  parties  the  words,  “ at 
Toronto  ” were  struck  out,  and  “ at  a good  shipping  point  on 
lake  Ontario”  were  substituted.  Defendant  James Gooderham 
then  observed  he  was  not  quite  sure  about  Canada  wheat;  he 
would  go  and  see.  Goodenough  swore  that  he  said  to  him 
it  was  too  late — that  he  considered  the  transaction  closed ; 
still  on  his  examination  in  chief,  and  also  afterwards,  he  said 
that  when  he  made  the  entry  he  considered  there  was  nothing 
on  which  either  party  could  raise  a question  except  as  to  the 
quality  of  the  wheat  of  which  the  flour  was  to  be  made.  He 
stated  that,  in  reply  to  his  own  observation,  that  it  was  too 
late,  the  defendant  did  not  say  such  was  not  the  bargain,  but 
that  he  was  not  sure  about  that,  which  Goodenough  said  he 
understood  to  mean  he  was  not  sure  about  his  (defendant’s) 
getting  it.  Directly  after  saying  he  would  go  and  see,  defen- 
dant James  Gooderham  left  Goodenough ’s  office,  and  as  far  as 
Goodenough  remembered  did  not  return  again.  Goodenough 
delivered  one  of  the  notes  to  the  plaintiff  and  enclosed  the 
other  to  the  defendants,  by  whom  it  was  returned  the  next 
day,  when  Goodenough  marked  the  entry  in  his  book  as  can- 
celled, and  also  that  defendants  disputed  its  being  of  Canada 
wheat.  He  stated  that  the  plaintiff  heard  this  objection 
made,  but  he  took  the  bought  note  away,  saying  the  bargain 
was  Canada  wheat,  and  he  would  have  it,  and  he  left  Toronto 
that  day  or  the  next.  Goodenough  further  said  that  he  made 
the  entry  in  his  book  because  he  thought  the  parties  understood 
one  another,  though  he  could  not  have  made  it  solely  from 
what  the  defendant  James  Gooderham  told  him  : that  there 
was  a great  deal  of  flour  in  the  market  made  of  wheat  from 
the  Western  States,  and  he  wished  there  should  be  no  differ* 
ence  on  this  point  when  it  came  to  the  delivery.  A demand 
of  the  flour  on  the  last  day  of  October  was  proved  by  this 
witness.  On  cross-examination  the  defendant’s  counsel  asked 
this  witness  whether  he  had  not  said  to  three  named  parties 
6 6 c.  p. 
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that  he  considered  no  bargain  had  taken  place.  The  plain- 
tiffs counsel  'objected  to  this  question,  as  it  involved  an 
inquiry  into  the  witness’s  conclusion  from  the  facts  instead 
of  into  the  facts  themselves.  The  question  was  overruled. 
Evidence  was  given  that  large  parcels  of  flour  were  sold  in 
Toronto  at  $9  per  bushel,  and  that  flour  made  of  Canada 
wheat  was  worth  2s.  6d.  per  barrel  more  than  that  made  of 
Western  wheat. 

On  the  defence  a witness  was  called,  who  Goodenough 
swore  was  in  his  office  while  the  transaction  was  going  on. 
He  stated  that  plaintiff  and  Goodenough  came  in  together, 

. and  Goodenough  commenced  writing  an  entry.  Then  J ames 
Gooderham  came  in  and  spoke  to  Goodenough  about  the 
sale  of  2,000  barrels  of  flour,  and  objected  to  the  entry  of 
the  sale  as  being  Canada  wheat,  and  after  some  time  he  went 
away,  saying  he  would  go  and  see  if  he  could  get  it  of 
Canada  wheat.  That  the  plaintiff  had  got  his  note  of  the 
sale  torn  out  of  the  brokers  book,  and  that  defendant’s  note 
was  ready,  if  not  torn  out  of  the  book.  The  only  point  of 
difficulty  was,  defendant’s  saying  he  was  not  sure  he  could 
get  it  of  Canada  wheat,  the  plaintiff  insisting  on  it.  Mr. 
Grier,  of  the  firm  of  Heward  & Grier,  brokers,  proved  that 
one  day  in  September,  1855,  they  had  offered  defendant  2,000 
barrels  No.  1 superfine  flour,  but  not  of  Canada  wheat.  That 
defendant  James  Gooderham  came  to  their  office  in  the  after- 
noon to  ask  if  they  would  guarantee  it  of  Canada  wheat,  and 
was  told  no.  That  defendant  James  Gooderham  replied  they 
should  have  told  him  in  the  first  instance  it  was  not  Canada 
wheat. — that  they  might  have  got  him  into  a scrape.  He 
had  bought  it  of  Heward  & Grier  f.o.b.  at  35s.;  and  if  he 
sold  it  at  that  price  in  store  he  would  have  made  3d.  or  4d. 
per  barrel.  He  said  the  defendants  were  heavy  dealers  in  flour. 

The  jury  were  directed  that,  to  constitute  a binding  agree- 
ment in  this  case,  it  was  necessary  there  should  be  some  note 
or  memorandum  in  writing  signed  by  the  parties  ; and  that 
as  neither  plaintiff  nor  defendant  had  signed  anything,  the 
only  substitute  was  the  entry  made  by  Goodenough  as  a 
broker  ; that,  to  make  this  binding,  they  must  be  satisfied  he 
was  broker  to  sell  as  well  as  broker  to  buy  ; that  he  was  the 
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authorized  agent  of  both  parties ; and  observations  at  length 
upon  the  evidence  bearing  on  the  subject  were  submitted  to 
their  consideration,  in  order  that  they  might  determine 
whether  Goodenough  had  authority,  and  if  so  whether  he 
concluded  the  transaction  as  he  represented;  that  if  they 
determined  this  in  plaintiff’s  favour,  the  proper  measure  of 
damages  was  the  difference  of  the  price  per  barrel  agreed  on 
and  the  price  at  the  place  of  delivery — i.  e.,  generally  at 
any  good  point  on  Lake  Ontario  at  the  time  when  the 
delivery  should  have  been  made. 

The  jury  found  for  the  plaintiff,  and  £500  damages. 

During  this  term  Galt  obtained  a rule  Nisi  to  set  aside  this 
verdict,  on  the  ground  that  it  was  contrary  to  law  and  evi- 
dence, and  the  judge’s  charge,  for  excessive  damages,  for 
misdirection  in  not  allowing  the  question  objected  to  be  put 
to  Goodenough,  and  on  an  affidavit  of  the  defendant  James 
Gooderham,  in  which  he  states  the  preliminary  conversation 
between  himself  and  the  plaintiff  in  mainly  the  same  terms 
as  Goodenough  proved  the  plaintiff  had  mentioned  them  to 
him ; but  he  denies  that  when  Goodenough  spoke  to  him  at 
Gooderham  & Howland’s  office  any  communication  whatever 
passed  between  them  as  to  the  kind  or  quality  of  the  wheat, 
whether  Canadian  or  no.  That  when  he  went  to  Goodenough’s 
office  he  found  that  he  commenced  to  fill  the  broker’s  note, 
and  Goodenough  pointed  out  to  him  the  conditions  he  had 
written — viz.,  that  the  flour  should  be  deliverable  in  Toronto, 
and  should  be  Canadian  flour  from  Canadian  wheat : that  he 
defendant  objected,  and  the  plaintiff  asserted  that  it  was  to 
be  Canadian  flour,  which  defendant  denied,  and  handed  to 
Goodenough  the  written  memorandum  he  had  from  He  ward 
& Grier,  explaining  that  his  offer  was  based  upon  that ; that 
Goodenough  said,  “ Well,  it  does  not  say  Canadian,  but  go 
and  see  if  they  will  give  Canadian ; if  they  do  it  will  make 
no  difference  to  you,”  on  which  defendant  left,  and  he  swears 
that  at  that  time  the  broker’s  note  had  not  been  signed. 
That  he  went  to  Heward  & Grier’s,  and  on  their  refusal  to 
guarantee  “ Canadian  ” he  returned  to  Goodenough’s  office, 
and  found  the  plaintiff'  and  Goodenough  there,  and  saw  that 
the  broker’s  note  had  then  been  signed.  That  he  communi- 
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cated  what  Heward  & Grier  said,  and  that  he  could  not 
therefore  guarantee  Canadian  flour.  The  plaintiff  insisted 
on  it,  and  defendant  said  he  would  have  nothing  further  to  do 
with  it,  and  expressly  forbade  Goodenough  proceeding  any 
further.  That  plaintiff  and  defendant  left  Goodenough’s 
office  together,  plaintiff  telling  Goodenough  to  send  him  the 
broker’s  note.  The  defendant  the  next  morning  was  sur- 
prised to  receive  a sold  note  from  Goodenough  in  a letter,  as 
follows : 

“ Toronto,  September  20th,  1855. 
ct  Messrs.  Gooderham  Bros.,  Toronto. 

“ Gentlemen — I enclose  herewith  bought  and  sold  note  for 
2,000  barrels  flour,  as  per  agreement  between  you  and  Mr. 
William  J.  Gilbert,  No.  983.  “ Yours  truly, 

“ R.  A.  Goodenough.” 

And  immediately  protested  against  the  whole  proceeding  by 
a letter  written  to  Goodenough.  He  unequivocally  denied 
that  Goodenough  was  employed  by  him  as  his  agent  in  the 
matter,  asserting  that  so  far  as  it  went  he  was  acting  on  his 
own  behalf,  and  that  he  went  up  to  Goodenough’s  office  for 
that  purpose.  He  denies  that  any  bargain  was  made,  and 
that  the  time  limited  was  elapsed  before  plaintiff  accepted  his 
proposal. 

Wilson , Q.  C.,  and  Vankoughnet,  Q.  G.,  shewed  cause, 
citing  Heyman  v.  Neale,  2 Camp.  337 ; Sieve wright  v.  Archi- 
bald, 17  Q.  B.  103. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  first  instance,  the  broker  was  merely  the  agent  of 
the  plaintiff,  who  employed  him  to  close  with  the  defendants, 
and  accept  fheir  offer  of  2,000  barrels  of  flour.  He  was  not 
nor  could  he  be  the  agent  of  the  defendant  until  on  their 
meeting  he  entered  into  communication  and  negotiation  with 
him  relative  to  this  sale  and  purchase.  He  was  not  employed 
by  defendant  to  sell  this  or  any  other  flour — he  was  negoti- 
ating for  plaintiff  to  purchase  from  defendants.  But,  having 
this  authority  from  the  plaintiff,  if,  when  he  met  the  defendant 
at  Gooderham  & Howland’s  office,  they  had  agreed,  and 
Goodenough  had,  upon  that  agreement,  stated  he  should  go 
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to  his  office  to  conclude  the  transaction,  and  had  thereupon 
made  an  entry  in  his  books  according  to  the  terms  agreed 
upon,  and  had  signed  it,  I think  it  would  have  afforded 
cogent  evidence  that  in  so  signing  he  was  the  agent  of  the 
defendant,  who  was  the  party  to  he  hound  thereby  to  sell’; 
and  I think  it  a reasonable  conclusion  on  the  evidence,  that 
had  no  disagreement  taken  place  at  Goodenough’s  office,  the 
defendant  would  have  expected  that  Goodenough  should  act 
as  the  broker  in  the  sale.  His  own  affidavit  shews  that  when 
he  got  there  he  found  Goodenough  engaged  in  filling  the 
broker’s  note,  which  drew  no  observation  from  him,  and  when 
the  broker  drew  his  attention  to  its  contents,  his  objection 
was,  not  that  Goodenough  was  acting  as  broker  between  him 
and  the  plaintiff  for  the  purpose  of  reducing  their  contract 
into  a binding  form,  but  because  of  part  of  the  terms  in- 
serted therein. 

After  reviewing  the  whole  evidence  carefully,  I cannot  say 
it  is  insufficient  to  sustain  the  finding  of  the  jury  as  to 
Goodenough’s  authority,  and  that  the  bargain  was  as  he  re- 
presented. 

There  was  much  in  it  which  warranted  argument  and 
comment  to  bring  the  jury  to  an  opposite  conclusion,  which, 
if  the  jury  had  arrived  at  an  opposite  conclusion,  might  even 
have  justified  the  court  in  declining  to  disturb  it;  but  this 
must  always  be  the  case  where  there  is  strong  conflicting 
evidence,  and  will  frequently  be  so  where,  though  there  is 
no  contradictory  testimony,  the  evidence  is  not  entirely  clear 
or  self-consistent.  Undoubtedly  if  the  statements  in  the 
defendant’s  affidavit  are  true,  this  verdict  should  be  set  aside; 
but  we  must  not  forget  that  th  ose  statements  could  not  be  proved 
by  the  defendant  himself  if  there  was  another  trial ; and 
there  is  no  suggestion  that  any  other  witnesses  than  those 
already  examined  could  be  produced.  But  if  there  was 
misdirection  in  preventing  proper  questions  being  put  to  the 
witness  Goodenough,  it  would  afford  very  strong,  if  not  con- 
clusive reason  for  granting  a new  trial.  The  object  of  the 
inquiry  was  to  elicit  from  the  witness  an  opinion  he  was 
assumed  to  have  expressed  respecting  the  merits  of  the  cause. 
The  relevancy  of  the  question  to  the  matter  in  issue  is,  I 
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take  it,  the  true  test  whether  it  should,  when  objected  to,  be 
allowed  to  be  put  or  no.  It  very  frequently  happens  that 
questions  which,  in  strictness,  are  irrelevant  are  put  and 
answered  without  objection.  But  I take  the  rule  to  be 
clearly  established  that  no  question  can  be  legally  put  to  a 
witness  on  cross-examination  for  the  mere  purpose  of  con- 
tradicting him.  And  if  such  question  be  put,  the  answer 
is  conclusive.  If  the  question  tendered  had  been,  whether 
the  witness  had  given  a different  account  of  the  facts  which 
he  swore  to,  it  would  have  been  relevant,  and  contradictory 
evidence  would  have  been  admissible.  If'  the  case  itself  be 
one  which  rendered  evidence  of  opinion  admissible,  then  it  is 
relevant  to  ask  whether  the  witness  has  expressed  on  other 
occasions  opinions  differing  from  his  testimony  at  the  trial, 
and  if  he  deny  it  witnesses  may  be  called  to  contradict  him. 
But  in  Elton  v.  Larkins  (5  C.  & P.  385,  390)  Tindal  C.  J., 
rejected  evidence  to  contradict  the  broker  who  had  effected  a 
marine  policy  for  the  plaintiff,  and  who  was  called  as  a 
witness  for  defendant,  and  on  cross-examination  had  denied 
that  he  had  expressed  an  opinion  that  the  defendant  had 
not  a leg  to  stand  on ; the  learned  C.  J.  holding  that  the 
question  was  not  so  relevant  to  the  issue  as  to  make  a con- 
tradiction admissible.  If  the  matter  had  been  relevant,  then 
contradictory  evidence  must  have  been  received — if  irrele- 
vant, then  I apprehend  the  question,  if  objected  to,  ought 
not  to  be  put. 

As  to  the  question  of  damages,  it  is  not  objected  that  an 
improper  rule  was  laid  down  for  the  guidance  of  the  jury  ; 
but  it  was  rather  argued  that  as  the  plaintiff  knew  immedi- 
ately, and  before  he  could  have  sustained  any  inconvenience, 
either  by  making  preperations  to  meet  the  payments,  or 
by  abstaining  from  entering  into  any  other  engagements, 
he  had  sustained  no  substantial  injury  from  defendant’s 
breach  of  contract ; but  as  that  breach  was  immediate  on 
the  contract  being  made,  the  damages  caused  at  the 
time  of  the  breach  could  have  been  only  nominal,  I 
have  not  yet  brought  myself  to  that  conclusion.  The  con- 
tract must,  for  the  purposes  of  this  argument,  be  admitted 
as  well  as  the  breach.  Then  the  damages  must  be  referred  to 
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the  contract  itself,  which  entitled  the  plaintiff  to  the  delivery 
of  2000  barrels  of  flour  in  all  the  month  of  October,  until 
the  time  for  fulfilling  it  had  expired ; the  defendant,  not- 
withstanding repeated  declarations  to  the  contrary,  might- 
have  fulfilled  it,  if  he  had  thought  it  for  his  interest.  And 
theplaintiff  srightto  compensation  arose  from  the  non-delivery 
during  all  that  month,  and  the  profit  that  would  have  accrued 
to  him  thereon.  I think  the  jury  cannot  be  said  to  have 
adopted  any  erroneous  principle ; and  as  to  mere  figures, 
there  was  evidence  which  would  have  sustained  a verdict  for 
a larger  amount. 

The  evidence,  however,  of  Goodenough  is  open  to  this 
remark, — that  on  his  examination  in  chief  he  certainly  did 
not  state  the  plaintiff  s case  so  strongly  as  after  having  been 
cross-examined,  and  his  attention  fully  drawn  to  the  nature 
and  character  of  the  question  at  issue.  At  first  he  stated 
that  he  thought  the  only  matter  open  for  discussion  was  the 
quality  of  the  wheat  of  which  the  flour  was  made.  And  if 
that  was  a matter  open  for  discussion  when  Goodenough  came 
to  his  office,  then  he  as  broker  had  no  right  or  authority  to 
make  a final  and  binding  entry  of  the  contract  in  his  book 
while  this  matter  was  undetermined. 

At  a later  period  of  his  evidence  he  did  away  with  this 
statement,  and  declared  in  substance  that  everything  was 
settled  before  he  made  that  entry.  All  this  afforded  matter 
of  consideration  for  the  jury,  and  was  left  to  them,  and  they 
adopted  his  final  statement  by  finding  for  the  plaintiff.  Then 
the  plaintiff  has  not  answered  the  defendant’s  affidavit,  in 
which  he  unequivocally  denies  that  any  final  arrangement  was 
concluded  on  between  him  and  the  plaintiff  before  going  to 
Goodenough’s  office ; or  that  he  ever  agreed  that  the  flour 
should  be  of  Canadian  wheat.  My  learned  brother  Richards 
is  of  opinion  that  under  the  circumstances  there  should  be  a 
new  trial  on  payment  of  costs.  I do  not  take  entirely  the 
same  view  of  it  as  he  does.  The  case  is  not  wholly  satisfac- 
tory to  my  mind,  though  I have  some  difficulty  in  granting  a 
new  trial,  as  there  seems  no  possibility  of  further  evidence 
being  adduced.  The  position  of  Goodenough  was  not  that 
of  a broker  who  had  been  employed  by  the  defendant  to  sell 
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flour  for  him  on  that,  or  indeed  on  any  other  occasion,  so  far 
as  the  evidence  shewed ; and  therefore  there  should  be  no 
reasonable  doubt  left  that  he  filled  that  position  which  enabled 
him  to  bind  the  defendants  by  his  entry  and  signature. 

I have  brought  myself,  however,  to  concur  in  the  conclu- 
sion that  there  should  be  a new  trial,  thinking  that  where 
there  are  only  two  judges  who  can  give  judgment,  and  the 
effect  of  my  dissenting  would  be  to  compel  the  defendant  to 
pay  a large  sum  for  damages  upon  a case  which  I cannot  say 
the  plaintiff’s  right  is  free  from  doubt  or  difficulty,  and 
where  my  learned  brother  is  strong  in  his  opinion,  it  will  be 
more  conducive  to  a right  and  satisfactory  result  that  the 
case  should  be  submitted  to  another  jury. 

Per  Cur. — Rule  absolute. 


Alexander  Judd,  Treasurer  of  the  Town  of  Belleville, 
v.  Alexander  0.  Petrie. 

Demurrer — Special  averment. 

In  debt  in  bond  to  plaintiff,  as  treasurer,  by  defendant  as  collector  of  taxes, 
conditioned  that  if  defendant  should  faithfully  collect  and  pay  over  to  the 
proper  officer  the  taxes  imposed  for  the  then  current  year,  should  well  and 
faithfully  comply  with  all  the  other  duties  of  his  office  as  specially  defined  in 
the  by-laws,  &c. — Held , That  the  declaration  should  have  alleged  that  the 
Town  Council  had  imposed  taxes  ; amount  that  should  have  been  collected 
by  defendant ; the  by-laws  defining  defendant’s  duty,  &c. 

Writ  issued  18th  September,  1855  ; declaration,  19th  Oct., 
1855. 

Debt  on  bond,  dated  19th  November,  1853,  whereby 
defendant  acknowledged  himself  to  be  held  and  firmly  bound 
to  plaintiff  and  his  successors  in  office  in  the  penal  sum  of 
£2,700,  to  be  paid,  subject  to  a certain  condition  thereunder 
written,  whereby,  after  reciting  to  the  effect  following, — that 
is  to  say,  that  if  defendant  should  faithfully  collect  and  pay 
over  to  the  proper  officer  the  taxes  imposed  by  the  Town 
Council  of  the  town  of  Belleville  for  the  then  current  year, 
and  should  also  well  and  faithfully  observe  and  comply  with 
all  others  the  duties  of  his  said  office  of  collector,  as  specially 
defined  in  the  by-laws  in  that  behalf,  then  &c.,  otherwise,  &c. 

Breach— that  defendant  did  not  nor  would  well  and  faith- 
fully collect  and  pay  over  to  the  proper  officer  the  taxes 
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imposed  by  the  Town  Council  of  the  town  of  Belleville  for 
the  then  current  year,  and  did  not  well  and  faithfully  observe 
and  comply  with  all  other  the  duties  of  his  said  office  of 
collector  as  are  specially  defined  in  the  by-laws  in  that  be- 
half ; contrary,  &c.,  whereby,  &c. 

Demurrer  to  declaration,  on  the  grounds  that  the  treasurer 
had  no  right  to  take  a bond  from  the  collector ; that  the 
Corporation  should  have  done  so.  Second. — That  it  is  not 
stated  that  the  Town  Council  had  imposed  or  did  impose 
taxes.  Third. — That  the  duty  of  defendant  is  stated  by 
way  of  recital,  and  that  no  time  is  stated,  and  no  amount 
stated  that  defendant  should  have  collected.  Fourth. — That 
no  by-laws  are  set  out ; that  the  breach  of  duty  charged  is 
double. 

The  demurrer  was  argued  during  this  term. 

W allbridge,  for  the  demurrer,  contended  that  the  word 
treasurer  is  mere  description,  and  looking  at  the  declaration  in 
that  light,  an  individual  would  have  no  right  to  take  a bond  to 
himself  from  the  collector  of  taxes, — 12  Vic.,  ch.  81 ; 13  & 14 
Vic.,  ch.  67,  sec,  60  : That  the  declaration  should  have  alleged 
that  the  taxes  were  imposed — Collins  v.  Gibbs,  2 Bur.  899, 
Peeters  v.  Opie,  2 Saund.  353,  note  b : That  the  declaration 
should  have  set  out  the  by-laws  which  it  says  the  defendant 
has  not  observed — The  Feltmakers  Co.  v.  Davis,  1 B.  & P.  98; 
Andrews  v.  Hardy,  12  East  116 : That  the  breach  is 

double,  two  distinct  breaches  being  mixed  up  together — Warn 
v.  Bickford,  7 Price  550. 

O’ Hare  contra — That  the  question  is,  whether  the  bond  is 
void,  in  having  been  given  to  the  treasurer  instead  of  the 
Corporation : That  if  the  bond  is  to  plaintiff  individually, 
then  it  is  a bond  taken  in  a private  capacity,  and  can  be 
collected — Baby  v.  Drew,  5 U.  C.  Q.  B.  B.  557 ; Brown  v. 
Styles,  2 U.  C.  C.  P.  R.  346  : That  defendant  is  stopped  by 
signingthisbondfrom  saying  it  is  void — Webster  v.  Macklem, 
4 U.  C.  C.  P.  R.  266 : That  the  breach  is  not  double — Denison 
v.Donelly,  2 U.  C.  Q.  B.  R.  395  ; Small  v.  Stanton,  3 lb.  148. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  defendant  is  entitled  to  judgment 
7 6 c.  p. 
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on  the  special  objections  assigned  in  the  demurrer  to  the 
breaches  laid  in  the  declaration.  The  bond  is  not  before  us, 
and  it  would  be  unsafe  to  express  an  opinion  on  the  plaintiff’s 
right  to  recover  substantial  damages,  without  seeing  the 
bond  and  condition.  Under  any  circumstances,  it  would  be 
necessary  for  the  plaintiff  to  amend  his  declaration  and  to 
supply  by  averment  those  facts  without  which  he  could  not 
recover  more  than  nominal  damages.  The  bond  is  clearly 
within  the  statute  of  William.  The  judgment  .for  the  penalty 
would  only  stand  as  security  for  such  damages  as  the  plaintiff 
could  obtain  upon  breaches  to  be  assigned  under  that  statute ; 
and  if  the  plaintiff  failed  to  aver  and  prove  such  facts  as 
would  entitle  him  to  recover  from  the  defendant  what  is  due 
for  the  taxes  to.be  collected  in  the  town  of  Belleville,  it  would 
be  to  very  little  purpose  that  he  should  further  prosecute 
this  action.  9 

We  think  the  plaintiff  should  have  leave  to  amend  his 
declaration  on  payment  of  costs ; otherwise  the  defendant 
must  have  judgment  on  this  demurrer. 

Per  Cur. — Judgment  accordingly. 


Green  v.  Campbell. 

blander — Nonsuit. 

In  an  action  of  slander,  where  the  words  spoken  were,  “ Green,  you  have  been 
mad  with  me  ever  since  I caught  you  with  your  daughter,” — she  being  at 
the  time  referred  to  under  the  age  of  twelve  years— at  the  trial,  plaintiff 
having  been  nonsuited  on  the  ground  that  there  was  no  allegation  in  the  de- 
claration that  plaintiff  had  a daughter  under  twelve  years  of  age,  and  the 
words  charged  made  no  allusion  to  her  age  : 

Held,  that  such  nonsuit  was  correct,  that  the  declaration  should  have  averred 
that  plaintiff  had  a daughter  either  under  the  age  of  ten  years  or  above 
that  age  and  under  twelve,  and  that  the  words  spoken  had  reference  to  such 
daughter. 

Case  for  slander. — Inducement  of  plaintiff’s  good  carac- 
ter,  and  that  he  never  was  guilty  of  incest  or  of  the  nulawful 
carnal  knowledge  of  any  female  child  under  the  age  of  twelve 
years.  Yet  defendant,  well  knowing  &c.,  and  contriving 
to  have  it  believed  that  the  plaintiff  was  guilty  of  incest, 
and  of  having  had  carnal  knowledge  of  a female  child,  his 
the  plaintiff’s  own  daughter,  under  the  age  of  twelve  years, 
and  to  subject  him  to  the  pains  and  penalties  &c.  upon  per- 
sons guilty  thereof,  falsely  and  maliciously  spoke,  &c., 
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“Green,  you  have  been  mad  at  me  since  I caught  you 
with  your  daughter,”  innuendo  having  sexual  intercourse  with 
his  daughter,  she  being  at  the  time  so  referred  to  under 
the  age  of  twelve  years. 

Second  count — similar  inducement  and  colloquium, — words, 
“ You  have  been  mad  at  me  ever  since  I caught  you  on  your 
daughter,” — the  innuendo  exactly  the  same. 

Third  count — similar  in  all  respects,  except  that  the  words 
are  more  offensive,  and  clearly  mean  carnal  knowledge,  with 
a similar  innuendo. 

The  fourth  count  is  also  for  different  words,  but  the 
inducement,  colloquium  and  innuendo  are  throughout  the  same 
in  each  count,  stating  particularly  the  daughter  being  at  the 
time  referred  to  in  the  words  spoken  under  twelve  years  of 
age. 

Plea — -Not  guilty. 

The  cause  came  on  to  be  tried  in  October  last  at  Sand- 
wich, before  Burns,  J.  The  plaintiff  proposed  to  prove  that 
he  had  a daughter  under  twelve  years  of  age,  and  that 
defendant  spoke  the  words  charged  in  the  declaration.  The 
learned  judge  held,  that  as  there  was  no  allegation  in  the 
declaration  that  plaintiff  had  a daughter  under  twelve  years 
of  age  and  the  words  charged  made  no  allusion  to  her  age,  the 
evidence  offered  would  not  sustain  the  action,  as  the  words 
themselves  import  no  criminal  offence,  and  can  only  have 
such  an  import  and  meaning,  by  proving  a fact  not  alleged 
except  in  the  innuendo.  He  therefore  nonsuited  the  plaintiff, 
with  leave  to  move  to  set  aside. 

In  Michaelmas  term  last  O'Connor  obtained  a rule  Nisi 
accordingly.  The  rule  was  enlarged  by  the  defendant’s 
counsel  to  this  term,  but  defendant’s  counsel  did  not  appear 
to  argue  it,  and  on  the  last  day  of  the  term  O'Connor 
moved  the  rule  absolute. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  should  be  warranted,  strictly  speaking,  in  making  this 
rule  absolute ; and  if  it  appeared  to  us  the  plaintiff  had  been 
nonsuited  from  some  mere  defect  and  omission  of  proof  that 
he  might  supply  at  a future  trial,  we  probably  should  have 
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done  so,  as  the  defendant’s  counsel  has  entirely  neglected  the 
case.  But  the  defect  which  caused  the  nonsuit  appears  to  us 
incurable,  unless  a new  declaration  were  framed ; and  the 
application  being  only  on  a question  of  law,  we  must  dispose 
of  it  accordingly. 

With  regard  to  the  charge  of  incest,  it  has  been  settled 
that  it  is  not  actionable,  because  it  is  said  in  England,  that  it 
is  a matter  cognizable  only  in  the  spiritual  courts.  There 
being  no  such  courts  in  this  country,  we  must,  L presume, 
state  the  proposition  in  this  shape,  because  it  is,  though  a 
crime,  not  one  for  the  commission  of  which  the  offender  is 
punishable  by  our  laws.  The  carnal  knowledge  of  a girl  under 
the  age  of  ten  years  is  a felony, — if  she  be  above  ten  and 
under  twelve  years  old,  then  the  carnal  knowledge  of  her  is  a 
misdemeanor.  But  to  make  these  words  import  either  one 
charge  or  the  other,  it  should  have  been  averred  that  the 
plaintiff  had  a daughter  either  under  the  age  of  ten  years  or 
above  that  age  and  under  twelve,  and  then  averred  that  the 
words  spoken  by  defendant  had  relation  and  reference  to  such 
daughter ; for  though  the  innuendo  may  apply  to  precedent 
matter  in  the  declaration,  so  as  to  point  out  and  affix  a 
particular  meaning  to  the  words  used ; it  cannot,  without  such 
precedent  matter,  add  to,  enlarge  or  change  the  natural  sense 
and  meaning  of  the  words  spoken. 

We  are  of  opinion  that  the  nonsuit  was  right,  for  the  words 
in  themselves  import  incest,  or  fornication;  but  not  the 
statutable  offences,  or  either  of  them,  and  the  innuendo  alone 
cannot  affix  this  signification  to  them. 

Rule  discharged. 


Helps  v.  Roblin. 

An  award  executed  by  two  assenting  arbitrators  (of  three  appointed)  at 
different  times  and  places,  and  after  the  time  for  making  the  award  had  ex- 
pired, cannot  be  supported. 

The  authority  of  an  arbitrator  after  he  had  executed  an  award  is  at  an  end, 
and  he  has  no  power  thereafter  to  alter  or  amend  such  award. 

This  is  an  application  to  set  aside  an  award  made  between 
these  parties  on  a submission  by  bond,  dated  23rd  of  August 
1855,  made  a rule  of  this  court  last  Michaelmas  term.  The 
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applicant  Roblin  seeks  to  avoid  the  award  on  several  grounds 
which  may  be  substantially  stated  as  follows : That  time  was 
not  given  to  him  to  produce  his  witnesses,  nor  sufficient  notice 
of  the  arbitrators’  intention  to  close  the  reference ; that  the 
opposite  party  was  guilty  of  a breach  of  faith;  that  the 
arbitrators  misconducted  themselves ; that  the  award  is  unjust 
and  against  merits ; that  it  was  executed  by  the  two  assenting 
arbitrators  at  different  times  and  places,  and  was  in  fact  exe- 
cuted after  the  proper  time  had  expired.  The  referees  were, 
John  Cameron,  George  Davey,  and  Gilbert  Clapp ; and  their 
award,  or  that  of  any  two  of  them,  was  to  be  made  in  writing 
within  one  month  from  the  day  of  the  date  of  submission.  The 
award  moved  against  and  attached  to  the  affidavits  filed  by 
Mr.  Roblin  in  obtaining  the  rule  is  a document  dated  20th 
September,  1855,  under  the  hands  and  seals  of  Messrs. 
Cameron  and  Davey,  two  of  the  referees. 

From  the  affidavits  filed  on  both  sides,  it  is  admitted  that 
this  instrument  was  in  fact  executed  by  Mr.  Cameron  in 
Kingston,  on  the  20fch  September,  the  day  of  the  date,  Davey 
not  being  present ; and  by  Mr.  Davey  at  Napanee,  on  the 
following  day,  the  21st,  Cameron  not  being  present. 

Wallbridge  shewed  cause.  Richards  supported  the  rule. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  an  award  so  executed  cannot  be 
upheld.  The  recent  case  of  Wade  v.  Dowling  (4  E.  & 
B.  44)  is  expressly  in  point.  After  a careful  review  of 
all  the  authorities,  Wightman,  J.,  says : “ The  parties  referring 
their  differences  are  entitled  to  have  the  joint  judgment  of 
the  arbitrators  to  the  very  last  moment  before  the  execution. 
Strictly  speaking,  indeed;  both  cannot  sign  exactly  at  the 
same  moment ; but  if  they  are  together  at  the  time  when 
they  both  execute  the  Award  that  is  equivalent, — they  should 
be  virtually  together  at  the  time.” 

In  Eads  v.  Williams  (24  L.  T.  162 ; 1 Jur.  N.  S.  193), 
the  Lord  Chancellor  Cranworth  says : “ I think  there  is  a 
great  deal  of  good  sense  in  saying,  when  a matter  is  referred 
to  two  persons  to  decide  a thing  by  a statement  in  writing, 
that  that  writing  must  be  made  by  the  two  together  a 
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cotemporaneous  act ; because,  if  one  person  signs  at  York 
on  one  day,  and  another  signs  at  Exeter  on  another  day,  how 
are  we  to  know  that  something  may  not  have  occurred  in  the 
meantime  to  induce  one  party  to  change  his  mind  if  he  could  ? 
Therefore  I think  it  is  the  duty  of  two  persons  to  keep  the 
matter  open  to  the  last  moment,  and  it  is  not  competent  for 
the  one  to  sign  at  one  time,  and  the  other  to  sign  at  another.” 

The  authorities  seem  decisive  against  the  award.  But 
Mr.  Helps,  in  whose  favour  the  award  has  been  made,  on 
shewing  cause,  seems  to  support  it  on  very  peculiar  grounds. 
It  is  sworn  that  at  one  o’clock  on  the  morning  of  the  20th 
September  an  award  was  in  fact  executed  by  Cameron  and 
Davey,  both  being  together  at  the  time.  That  on  the  same 
day,  Helps,  being  fearful  of  the  validity  of  the  award  in  point 
of  form,  and  before  it  was  communicated  to  the  opposite 
party,  proceeded  with  his  legal  adviser  (another  Mr.  Davey), 
who  had  prepared  the  award,  and  with  the  arbitrator  Came- 
ron, to  Kingston,  and  submitted  it  to  the  legal  inspection  of 
Mr.  Alexander  Campbell.  That  gentleman,  as  appears  from 
several  affidavits,  and  especially  from  one  made  by  himself, 
made  several  alterations  therein,  and  at  the  request  of  Helps 
and  Cameron  had  another  award  prepared,  “ differently 
worded  (as  Mr.  Campbell  swears)  from  the  document  so 
submitted  to  deponent  as  aforesaid,  but  in  substance  the 
same,  and  delivered  the  same  to  said  Helps  and  Cameron, 
and  the  same  was  taken  away  by  them  for  the  purpose  of 
having  the  same  executed  and  published  as  the  award  between 
the  said  parties,  as  deponent  believes.”  Mr.  Campbell  states 
that  he  afterwards  saw  the  award  so  prepared  by  him  in  the 
hands  of  Roblin,  and  that  he  identified  it  by  placing  his  initials 
in  the  margin.  This  is  the  document  moved  against,  and 
now  filed  in  this  court. 

Mr.  Helps  produces  and  relies  on  the  document  first  exe- 
cuted. His  legal  adviser,  Mr.  B.  C.  Davey,  attaches  an 
affidavit  thereto,  and  files  it,  on  shewing  cause.  He  states  it 
to  have  been  altered  by  Mr.  Campbell,  as  the  interlineations 
shew.  Over  the  original  attestation  clause  are  written  in 
a different  handwriting  from  the  rest,  “ Fourteen  words 
interlined  before  execution  hereof,  and  seventeen  erased  ” 
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neither  the  names  of  the  arbitrators  executing  nor  of  the 
subscribing  witnesses,  “ B.  C.  Davey,”  are  re-written,  and  the 
date  remains  the  same — viz,  20th  September.  Mr.  Davey 
swears  that  this  document  so  altered  was  executed  by  Came- 
ron on  the  20th  at  Kingston  by  re-acknowledging  his  hand 
and  seal,  and  by  Davey  on  the  21st  at  Napanee  in  like 
manner.  The  alterations  consist  of  changing  the  payment 
of  £54  costs  of  reference  from  being  made  “ to  us,”  (the  arbi- 
trators) “to  the  said  George  Helps,”  and  a similar  change  in 
another  place  as  £2  for  drawing  award.  Another  sentence 
of  the  award  directs  Helps  to  drive  1,629  saw-logs  to  Shannon- 
ville  at  a time  mentioned  ; and  that  Roblin  should  then  pay 
to  Helps  “ the  remaining  portion,  being  one -third  of  the 
amount,”  for  driving,  on  delivery  of  said  logs  according  to 
the  terms  of  the  contract.  The  words  underscored  and  in 
commas  are  struck  out,  and  the  words,  “ the  sum  of  eighteen 
pounds”  interlined  as  a substitution. 

It  is  now  contended  that  the  true  award  between  the  parties 
is  the  instrument  now  produced  on  shewing  cause,  that  the 
first  execution  was  unexceptional,  and  that  the  subsequent 
alterations  are  immaterial,  and  in  any  event  do  not  destroy 
or  cancel  the  award ; and  that  all  subsequent  acts  of  the 
arbitrators  were  nugatory. 

We  agree  in  thinking  that  after  Cameron  and  Davey  had 
executed  the  first  award  on  20th  September,  their  power  was 
wholly  at  an  end;  but  the  case  cannot  rest  there.  It  is  very 
clear  on  the  affidavits  that  Mr.  Helps,  the  person  now 
desiring  to  take  this  position,  and  fall  back  upon  the  first 
execution,  is  not  in  the  position  of  a man  who  seeks  to 
enforce  an  award  improperly  altered  after  execution  by  the 
arbitrator  or  by  any  other  stranger  without  his  procurement. 
The  alterations  were  expressly  procured  by  him ; he  procured 
the  execution  of  another  document,  varying  as  regards  these 
alterations,  from  the  first  award,  and  delivered  such  second 
instrument  to  his  opponent  as  the  award  between  them. 

Independently  of  all  reference  to  precedent,  this  appears 
to  the  court  a proceeding  which,  if  sustained,  must  lead 
to  most  dangerous  consequences.  Great  abuse  might  arise 
if  the  law  sanctioned  a man,  after  a formal  instrument  had 
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been  duly  executed,  in  altering  it  to  suit  his  pleasure, 
procuring  the  execution  of  another  instrument,  containing, 
but  not  on  the  face  of  it  exhibiting,  such  alterations,  and 
delivering  the  latter  to  his  adversary  as  the  binding  deed 
between  them,  and  when  questioned  falling  back  on  the’ 
document  so  altered  by  himself,  and  then  for  the  first  time 
made  known  to  the  party  sought  to  be  charged  thereunder. 

In  Russell  on  Awards, page  470,  it  is  said:  “We  have  pre- 
viously seen,  that  after  executing  an  award  the  arbitrator 
himself  cannot  alter  its  terms;  and  that  substituting  one 
for  another  as  the  amount  awarded  after  the  award  has  been 
completed,  is  of  no  effect  whatever,  any  more  than  an  obliter- 
ation or  cancellation  by  accident.  A material  alteration  by 
a party  interested  in  the  award  would  probably  have  a much 
more  serious  effect,  and  might  avoid  the  instrument  alto- 
gether.” The  case  referred  to  is  Henfree  v.  Bromley  (6  East, 
309).  The  umpire,  after  the  execution  of  the  award,  struck 
out  £57,  and  inserted  £66  instead,  leaving  the  original  sum 
still  legible.  Lord  Ellenborough  says:  “I  consider  the  altera- 
tion of  the  award  by  the  umpire,  after  his  authority  was  at  an 
end  the  same  as  if  made  by  a stranger,  a mere  spoliator ; 
and  I still  read  it  with  the  eyes  of  the  law  as  if  it  were  an 
award  for  £57,  such  as  it  originally  was.  If  the  alteration 
had  been  made  by  a person  interested  in  the  award,  I should 
have  felt  myself  pressed  by  the  objection,  but  I can  no 
more  consider  this  as  avoiding  the  instrument  than  if  obliter- 
ated or  cancelled  by  accident.” 

Pigot’s  case,  11  Reports  27,  which  is  constantly  referred 
to,  says : “ So  if  obligee  himself  alter  the  deed  by  any  of  the 
said  ways,  although  it  is  in  words  not  material , yet  the  deed 
is  void.”  In  the  Agriculturist  Insurance  Company  v.  Fitz- 
gerald (4  Eng.  Rep.  215;  15  Jur,  489),  Lord  Campbell, 
speaking  of  h deed  altered  in  a material  part  says  : “It 
ceases  to  have  any  new  operation,  and  no  action  can  be 
brought  in  respect  of  any  pending  obligation  which  would 
have  arisen  from  it  had  it  remained  entire,  but  it  may  still 
be  given  in  evidence  to  prove  a right  or  title  created  by  its 
having  been  executed,  or  to  prove  any  collateral  fact.”  See 
cases  cited,  and  text  2 Taylor  on  Evidence,  (2nd  Ed.,  1396, 
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et  seq.). — Mr.  Taylor  says,  page  1400:  “Doubts  have  been 
strongly  entertained  whether  an  immaterial  alteration,  though 
made  by  the  obligee  himself,  will  avoid  an  instrument,  pro- 
vided it  be  done  innocently,  and  to  no  injurious  purpose.” 
The  court  does  not  feel  warranted  either  in  pronouncing  the 
alterations  immaterial,  or  in  giving  Mr.  Helps  the  benefit  of 
the  doubt  thus  suggested  by  the  learned  author.  In  the 
view  taken  by  the  court,  it  becomes  unnecessary  to  enter  into 
the  question  of  lunar  and  calendar  months;  nor  is  it  neces- 
sary, either,  minutely  to  analyze  the  voluminous  affidavits  filed. 
It  may  be  proper  to  observe  that  the  court  does  not  find  in 
the  affidavits  any  valid  ground  for  charging  Mr.  Roblin  with 
undue  delay.  On  the  contrary,  the  statements  in  the  long 
affidavit  filed  by  himself  on  that  head  seem  fully  borne  out  by 
many  others.  The  dissenting  referee,  Mr.  Clapp  and  Messrs. 
Williams,  Anderson,  Gould,  Davis,  &c.,  strongly  support  the 
applicant ; and  on  Mr.  Helps’  side  the  affidavits  in  answer 
are  very  vague  and  unsatisfactory.  Mr.  Helps  seems  not 
to  have  finished  his  testimony  till  the  18th  of  September ; 
and  the  court  cannot,  under  the  circumstances,  consider  that 
Mr.  Roblin  was  allowed  a reasonable  time  for  entering  on  his 
defence,  and  producing  witnesses.  On  the  whole  we  are 
satisfied  that,  under  the  circumstances,  no  valid  award  exists 
between  the  parties  : that  the  award  delivered  to  Mr.  Roblin 
and  moved  against  is  not  a valid  award  ; and  that  Mr.  Helps 
neither  has  nor  can  improve  his  case  by  endeavouring  to  set 
up  the  instrument  he  himself  procured  to  be  altered  in 
several  particulars,  and  treated  as  abandoned,  and  set  aside 
in  the  document  prepared  by  Mr.  Campbell. 

Rule  absolute. 


Gemmell  v.  Colton. 

In  assumpsit  on  a promissory  note  defendant  pleaded  the  Statute  of  Limita- 
tions. At  the  trial  the  plaintiff  proved  the  following  acknowledgment  by 
the  defendant  within  six  years  : “I  received  your  letter,  dated  January  31. 
I am  sorry  to  say  I cannot  do  anything  for  you  at  present  but  shall  remember 
• you  as  soon  as  possible.” 

Held , not  sufficient  to  import  a promise  to  pay  on  request. 

Assumpsit  by  payee  of  promissory  note  for  £27  Is.  7 d., 
dated  the  18th  January,  1845,  payable  eighteen  months 
after  date  ; and  common  counts. 
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Pleas. — First.  Non  fecit.  Second  (to  common  counts). 
Non-assumpsit.  Third.  Actio  non  accrevit  infra  sex  anuos. 

Replication. — Taking  issue  on  first  and  second  pleas ; and 
to  third,  that  the  cause  of  action  did  accrue,  &c. 

The  case  was  tried  before  Macaulay , C.  J.,  in  November 
last,  at  Perth.  To  take  case  out  of  the  Statute  of  Limita- 
tions, the  plaintiff  called  a witness,  who  swore  that  he  went 
to  defendant’s,  at  plaintiff’s  request,  about  February,  1852, 
taking  the  note  with  him,  and  presented  it  to  defendant, 
who  said  it  was  all  right,  but  that  he  was  not  able  to  pay  it 
at  that  time.  He  asked  the  defendant  to  write  to  plaintiff 
to  state  what  he  had  said  to  the  witness  about  paying  the 
note  ; defendant  got  his  clerk  to  write,  and  handed  the  letter 
to  witness.  The  letter  was  produced,  and  read  as  follows: — 
“Joam  Rapids,  February  20th,  1852.  Robert  Gemmell, 
Esq.  Sir  : I received  your  letter,  dated  January  31,  by  the 
bearer,  Toshack,  which  I am  sorry  to  say  I cannot  do  any- 
thing for  you  at  present,  but  shall  remember  you  as  soon  as 
possible  : ” signed  by  defendant.  The  case  was  left  to  the 
jury,  who  found  for  plaintiff  £35  18s.  10(L 

In  Michaelmas  term  Philpotts  obtained  a rule  Nisi  for  a 
new  trial,  on  the  law  and  evidence,  for  misdirection  and  the 
admission  of  improper  evidence.  In  Hilary  term  Wilson, 
Q.  C.,  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Tn  Edmunds  v.  Goater  (15  Beav.  415),  the  debtor  wrote  : 
“ I hope  to  be  at  H.  soon,  when  I trust  everything  will  be 
managed  with  W.  (the  creditor)  agreeable  to  her  wishes.” 
This  was  held  at  the  Rolls  a sufficient  promise  to  take  the 
case  out  of  the  Statute  of  Limitations. 

The  case  of  Evans  et  ux.  v.  Simon  (9  Exch.  282)  is  also  an 
authority  in  favour  of  the  plaintiff.  The  plaintiff  was  indebted 
to  the  defendant  on  a joint  and  several  promissory  note. 
Between  November  1845  and  February  1847  defendant 
bought  goods  of  plaintiff  to  the  amount  of  £17;  in  July 
1847  plaintiff  remitted  £10  for  interest  on  the  note  and  his 
bill  for  the  goods  sold  to  defendant,  who  wrote  in  answer  : 
a I beg  to  acknowledge  the  receipt  of  £10  cash  and  the  bill, 
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amounting  to  £17,  both  of  which  sums  I have  placed  to  your 
credit.  I have  enclosed  your  bill,  receipt  it  and  return  it  to 
me  by  post.”  It  did  not  appear  whether  plaintiff  had  re- 
turned his  bill  receipted.  In  1853  the  promissory  note  was 
paid  by  one  of  the  other  parties  (a  surety  for  plaintiff), 
without  taking  credit  for  the  £17.  In  1853  plaintiff  sued 
for  the  £17,  and  the  Statute  of  Limitations  was  pleaded. 
The  judge  of  the  County  Court  held  the  letter  a sufficient 
promise  to  take  the  case  out  of  the  statute  ; and  the  Court  of 
Exchequer,  on  appeal  upheld  the  ruling,  holding  that  the 
letter  imported  an  absolute  promise,  coupled  with  a sugges- 
tion as  to  the  mode  of  payment.  Parke,  B.,  adds:  “We 
ought  not  to  abrogate  his  (the  county  judge’s)  decision, 
unless  we  clearly  see  he  was  wrong ; ” and  Alderson,  B. 
says  : “ I am  not  satisfied  that  the  county  court  judge  was 
wrong  ; ” expressions  which  tend  to  throw  some  little  doubt 
upon  the  authority  of  the  decision. 

In  Smith  v.  Thorne  (16  Jur.  332),  in  the  Exchequer 
Chamber,  Parke , B.,  in  delivering  the  judgment  of  the  court, 
says  : Since  the  decision  in  Tanner  v.  Smart  (6  B.  & C.  603), 
there  is  no  dispute  what  the  law  is,  nor  what  is  the  issue 
raised  by  a plea  of  the  Statute  of  Limitations  : the  issue  is, 
whether  the  testator  of  the  defendant  promised  to  pay  on 
request ; and  to  maintain  that  issue  there  must  be  evidence 
of  a promise  conformable  to  it,  and  in  writing,  or  an 
acknowledgment  from  which  may  be  inferred  a promise 
to  pay  on  request,  or  upon  a condition  which  has  become 
absolute,  or  at  a future  time  which  has  elapsed ; in  either 
of  which  cases  it  becomes  a promise  to  pay  on  request ; ” and 
in  commenting  on  the  language  of  the  letter  put  in  evidence 
in  that  case,  he  adds  : “ It  does  not  import  an  absolute  or 
positive  engagement  to  pay  that  sum ; it  is  *no  more  than 
the  expression  of  a hope  of  being  able  to  pay  it.” 

It  appears  to  me  the  language  used  here — “ I am  sorry  to 
say  I cannot  do  anything  for  you  at  present,  but  shall 
remember  you  as  soon  as  possible  ” — no  more  imports  a 
promise  to  pay  on  request  than,  “ I cannot  pay  the  debt  at 
present,  but  will  pay  it  as  soon  as  I can,”  did  in  Tanner  v. 
Smart  (6  B.  & C.  603) ; or  than,  “ I shall  be  most  happy  to 
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pay  both  interest  and  principal  as  soon  as  convenient,”  did 
in  Edmonds  v.  Downes  (2  C.  & M.  459) ; similar  to  which 
are  Scales  v.  Jacob  (4  Bing.  105),  and  Haydon  v.  Williams 
(7  Bing.  163).  The  question  of  defendant’s  ability  does  not 
appear  to  have  been  raised  or  submitted  to  the  jury.  If  it 
were  shewn,  so  that  a request  might  be  considered  to  be 
made  within  the  meaning  of  the  words  used,  I am  inclined 
to  think  the  acknowledgment  might  be  properly  upheld ; as 
it  is,  I think  the  rule  for  a new  trial  should  be  made  abso- 
lute, without  costs. 

Buie  absolute. 


Haworth  v.  The  British  American  Assurance  Company, 

New  trial. 

In  an  action  upno  a policy  of  an  insurance  where  the  question  of  unseaworthi- 
ness and  deviation  were  involved  ; and  when  there  had  been  two  verdicts  in 
favour  of  the  plaintiff,  the  court  however,  entertaining  a strong  conviction 
that  on  the  plaintiff’s  own  shewing  and  giving  every  weight  to  his  evidence, 
he  was  not  entitled  to  recover,  granted  a new  trial. 

Assumpsit  on  a policy  of  assurance,  dated  the  9th  of 
October,  1854,  for  £150  upon  goods  shipped  on  board  the 
schooner  “ Ocean,”  Fellowes  master, — warranted  free  of  par- 
ticular average,  subject  to  all  the  forms,  conditions,  provisoes 
and  exceptions  printed  on  the  back  of  the  policy, — from 
Toronto  to  Owen  Sound.  The  first  condition  permitted  the 
vessel  to  proceed,  to  sail,  to  touch  and  stay  at  any  intermediate 
port  or  place,  if  thereunto  obliged  by  stress  of  weather,  head 
tide  or  unavoidable  accident,  or  if  the  same  should  be  neces- 
sary or  convenient  for  the  transaction  of  any  lawful  or 
material  business  relating  to  the  said  voyage. 

The  second  conditions  excepted  from  the  perils,  losses  and 
misfortunes  for  which  the  defendants  were  to  be  liable ; 
such  as  should  arise  from  want  of  ordinary  care  or  skill  (such 
as  is  necessary  and  proper  on  such  voyages  or  in  said  naviga- 
tion) in  lading  or  navigating  said  vessel,  and  excepting  also 
all  losses  arising  from  or  caused  by  the  said  vessel  being 
unseaworthy  or  unduly  or  improperly  laden  on  the  voyage 
or  trip  aforesaid.  The  fifth  condition  contains  the  follow- 
ing provisions : “That  if  the  said  vessel  be,  or  upon  regular 
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survey,  shall  be  found  rotten  and  deemed  unsea  worthy,  or  unfit 
to  prosecute  said  voyage  or  trip  on  account  of  being  unsound 
or  rotten,  then  the  company  shall  not  be  liable  to  make 
good  any  loss  under  this  policy/’  and  that  “ the  said  vessel 
shall  at  all  times  during  the  continuance  of  this  policy  be 
sound  and  seaworthy,  and  be  well  manned  and  found  in 
anchors,  cables,  rigging  tackle  and  apparel,  also  in  all  other 
things  and  means  necessary  and  proper  for  the  safe  navi- 
gation thereof.” 

The  declaration  set  forth  the  policy  and  conditions,  with 
the  usual  averments  on  the  plaintiff’s  part ; and  that  while 
the  vessel  was  proceeding  on  her  voyage,  and  before  her 
arrival  at  Owen  Sound,  she  was,  with  the  said  goods  on 
board,  burnt  by  accident.  Breach — Nonpayment. 

There  were  also  the  common  money  counts.  The  first  plea 
traversed  the  loss  and  destruction  of  the  goods  modo  et 
forma.  Second.  That  the  loss  was  caused  from  want  of 
ordinary  care  and  skill.  Third.  That  the  vessel  was  not 
at  all  times,  during  the  voyage  and  the  continuance  of  the 
policy,  seaworthy  and  duly  manned,  &c.  Fourth.  That  the 
loss  was  caused  by  barratry.  Fifth.  That  the  loss  was 
caused  by  theft  and  robbery.  Sixth.  That  the  vessel,, 
without  any  sufficient  cause  or  excuse  in  that  behalf,  ceased 
to  proceed  on  the  voyage  to  Owen  Sound,  and  deviated  and 
departed  from,  and  abandoned  the  course  of  the  said  voyage, 
and  remained  at  Port  Dalhousie,  whereby  the  responsibility 
of  the  defendants  was  put  an  end  to.  Non-assumpsit  was 
pleaded  to  the  common  counts. 

The  case  was  tried  before  Draper , G.  /.,  at  the  January 
assizes,  in  the  city  of  Toronto.  The  master  and  owner 
William  H.  Fellowes,  was  called  by  the  plaintiff,  and  proved 
the  loading  of  the  goods  on  board  : that  shortly  before  that 
time,  the  vessel  having  discharged  a cargo  brought  to  Toronto 
from  Kingston,  was,  during  a heavy  gale  of  wind,  rubbed 
against  the  Queen’s  wharf  at  Toronto  : that  when  she  was 
loaded  with  the  plaintiff’s  and  other  goods  it  was  found  that 
she  leaked  on  the  starboard  quarter,  owing  to  this  rubbing, 
which  had  probably,  as  Captain  Fellowes  said,  caused  a little 
oakum  to  work  out ; that  otherwise  the  “Ocean  ” was  well 
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rigged,  in  good  order  and  well  found  in  every  respect,  having 
seven  men  on  board,  including  the  captain,  mate  and  cook  : 
that  owing  to  some  particular  cause,  he  could  not  leave 
Toronto  with  the  vessel,  but  sent  one  Rae  in  his  place,  com- 
municating this  fact  to  the  insurers,  who  were  satisfied  : the 
vessel  left  Toronto  on  a Saturday,  and  she  was  burnt  on  the 
Monday  or  Tuesday  following,  as  he  was  informed  : that  she 
was  pumped  out  the  day  before  she  sailed.  He  swore  that 
he  considered  her  seaworthy,  and  that  the  leak  was  trifling ; 
and  that  he  gave  orders  to  Captain  Rae  to  have  her  dry 
docked  in  the  Welland  Canal  for  the  leak  ; that  he  gave  Rae 
money  for  ordinary  expenses,  but  not  to  pay  the  canal  tolls. 
The  destruction  of  the  vessel  by  fire  was  proved  by  other 
witnesses  for  the  plaintiff,  though  the  day  was  not  proved, 
only  that  it  was  in  the  beginning  of  the  week  after  she  had 
left  Toronto.  She  took  fire  in  Port  Dalhousie,  where  she  was 
moored,  not  having  passed  through  the  first  lock.  She  was 
towed  outside  the  eastern  pier,  and  burnt  to  the  water’s  edge 
and  sunk.  Some  goods — apparently  few,  but  what  or  whose 
not  appearing — were  got  out  of  her.  The  value  of  the  plain- 
tiff’s goods  shipped  on  board  was  proved  to  be  £150.  The 
defendants  called  no  witnesses.  Their  counsel  contended  there 
was  no  proof  that  any  part  of  the  cargo  was  lost,  and  the 
policy  exempted  the  defendants  from  liability  for  particular 
average : that  actual  loss  or  an  abandonment  should  be 
proved  : that  it  was  an  open,  not  a valued  policy.  He  also 
insisted,  that  the  plaintiff  failed  on  the  question  of  unsea- 
worthiness : that  seaworthiness  at  the  commencement  of  the 
risk  was  necessary,  without  reference  to  the  terms  of  the 
policy,  which  were  also  full  as  to  this  point. 

The  learned  judge  directed  the  jury,  that  if  a vessel  left 
port  with  a known  leak,  which  made  it  necessary  or  proper 
for  her  to  be  dry  docked  in  the  course  of  her  voyage,  as  in 
this  case,  in  the  Welland  Canal,  after  crossing  lake  Ontario, 
and  before  going  up  lakes  Erie  and  Huron,  of  all  which  there 
was  evidence,  including  a direction  from  the  owner  to  the 
master  to  dry  dock  for  this  leak,  that,  in  his  opinion,  this 
established  unseaworthiness  at  the  commencement  of  the 
voyage,  and  consequently  entitled  the  defendants  to  a verdict. 

The  jury  found  for  plaintiff,  and  £150  damages. 
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COULSON  ET  AL.  Y.  THE  ONTARIO  FlRE  AND  MARINE 
Insurance  Company? 

Covenant  on  a policy  of  insurance,  dated  the  10th  of 
October,  1854,  for  £1,000  on  goods  and  merchandise  from 
Toronto  to  Owen  Sound  by  the  schooner  “ Ocean,”  W.  H. 
Fellowes,  master,  subject  to  all  the  forms,  conditions,  pro- 
visoes and  exceptions  contained  on  the  back  thereof.  These 
conditions,  so  far  as  they  have  any  bearing  on  the  matters 
in  dispute,  are  the  same  as  thnse  set  forth  in  the  preceding 
case.  The  declaration  contained  only  one  count,  setting 
forth  the  policy;  and5  after  all  necessary  averments  on  the 
plaintiff’s  part,  stating  that  the  “ Ocean”  sailed  on  the 
voyage  with  plaintiff’s  goods  on  board,  and  that  while  she 
was  proceeding  on  the  voyage,  and  before  her  arrival  at 
Owen  Sound,  at  the  entrance  of  the  Welland  Canal,  she  and 
the  said  goods  were  wholly  destroyed  by  fire  : concluding 
with  averment  of  proper  notice;  that  the  period  for  pay- 
ment had  elapsed,  and  stating  as  a breach  non-payment. 

The  defendants  pleaded — First.  Non  est  factum.  Second. 
Traversing  the  loss  of  the  vessel  and  goods  as  alleged.  Third. 
That  the  loss  arose  fron  want  of  ordinary  care  and  .skill. 
Fourth.  That  the  vessel  was  not,  at  all  times  during  the 
voyage  and  the  continuance  of  the  policy  to  the  happening 
of  the  loss,  sound  and  seaworthy  and  well  manned  and 
found,  &c.,  as  alleged.  Fifth.  That  the  loss  was  caused  by 
barratry.  Sixth.  That  the  loss  was  caused  by  theft  and 
robbery.  Seventh.  That  the  vessel  set  sail  on  her  voyage  ; 
and  after  she  had  accomplished  a certain  part  of  it,  without 
any  sufficient  cause  or  excuse,  ceased  to  proceed  on  the 
voyage,  and  did  deviate  from  and  abandon  the  course  of  the 
voyage  and  remained  at  the  port  of  Dalhousie,  whereby 
defendants’  liability  was  put  an  end  to  : — to  which  de  injuria 
is  replied. 

This  case  was  also  tried  before  Draper,  G.  J.,  at  the  same 
assizes  as  the  last.  The  execution  of  the  policy  and  the 
value  of  the  goods  was  admitted.  The  evidence  of  two  of 
the  witnesses  called  on  the  former  trial  was  repeated  by 
consent  from  the  judge’s  notes,  but  the  plaintiffs  did  not 
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call  W.  H.  Fellowes.  They  gave  further  evidence  that  dry 
goods  were  saved  ^>ut  of  the  wreck  of  the  “ Ocean,”  to  the 
amount  of  £200,  at  an  expense  of  about  50  per  cent.,  and 
that  a portion  of  those  proceeds  were  paid  into  the  Bank  of 
Upper  Canada  for  the  benefit  of  those  who  might  be  entitled. 
Proof  also  was  given  as  to  her  apparent  soundness  and  sea- 
worthiness before  she  was  loaded  for  this  trip,  and  that  an 
insurance  agent — but  agent  for  what  insurance  company 
did  not  appear — was  on  board  of  her  at  that  time,  and  was 
apparently  examining  her,  and  that  all  seemed  right.  The 
defendants’  agent  swore  he  took  the  risk,  and  considered  it 
as  good  a one  as  he  could  desire  to  take,  but  heard  nothing 
of  her  leaking  before  she  sailed : afterwards  he  heard  she  was 
to  be  dry-docked  at  St.  Catharines  in  consequence  of  a leak. 
The  defendants  called  Captain  Fellowes,  who  repeated  his 
former  testimony,  adding,  that  the  money  he  gave  Rae  was 
$27  or  $30  : that  the  leak  was  high  up  on  the  quarter : that 
he  believed  the  cook  stopped  it  in  about  five  minutes  ; and 
that  it  is  a very  common  thing  for  a vessel  to  sail  with  a 
slight  leak.  They  also  called  Andrew  Rae,  who  was  ap- 
pointed as  master  by  the  owner  Fellowes.  He  stated  that 
he  sailed  with  the  mate,  the  cook  and  four  hands,  two  of 
the  four  being  labourers  hired  to  pump  the  vessel  because 
of  the  leak,  and  that  they  were  kept  pumping  during  the 
four  hours  that  were  occupied  in  sailing  from  Toronto  to 
Port  Dalhousie : that  in  his  opinion  to  take  the  vessel  up 
Lake  Erie  at  that  season  there  should  have  been  eight  in  all : 
that  the  mate  and  all  the  men  but  one  quitted  the  vessel  at 
Port  Dalhousie  : that  Fellowes  had  given  him  a letter  of 
credit  for  £25  for  the  tolls,  but  the  collector  refused  it,  and 
the  “ Ocean  ” was  consequently  kept  at  Port  Dalhousie,  and 
could  not  pass  the  lock  and  get  to  the  dry  dock : that  in 
crossing  over  they  carried  away  three  stauncheons  of  the  star- 
board fore-rigging,  which  were  rotten.  He  said  the  leak  was 
below  the  water  line  on  the  starboard  quarter,  and  that  after 
the  hands  left  him  on  the  Saturday  night,  the  water  rose  in 
her  three  feet,  coming  above  the  cabin  floor,  and  that  he  hired 
hands  and  pumped  her  out  on  the  Monday,  and  then  the 
cook  stopped  the  leak  : that  he  would  not  have  gone  up  lake 
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Erie  in  the  “ Ocean  ” unless  she  was  repaired ; that  about 
noon  on  the  Tuesday  she  was  burnt,  at  a time  when  no  one 
was  on  board  of  her.  Another  witness,  a ship  carpenter, 
stated  that,  after  the  “ Ocean  ” was  burnt  and  sunk,  he  tried 
to  raise  the  cargo : that  he  removed  the  windless,  the  bitts 
and  the  bowsprit,  and  immediately  the  upper  deck  floated 
up  : that  he  found  the  knees  and  the  ends  of  the  beams  and 
of  the  deck  timbers  perfectly  rotten  : that  he  hauled  a bolt 
out  of  the  kelson  with  a single  purchase. 

The  learned  judge  left  the  case  to  the  jury,  principally 
on  the  point  of  unseaworthiness,  with  observations  on  the 
evidence  greatly  in  the  defendants’  favor  with  regard  to  the 
deviation.  He  asked  them  to  ascertain  if  it  was  unreasonable 
and  what  was  its  cause,  directing  them  to  find  for  plaintiff  on 
that  issue,  if  it  arose  from  the  desertion  of  the  crew,  if  they 
found  .it  was  caused  by  want  of  funds  to  pay  toll ; he  told 
them  that  if  this  arose  from  absolute  neglect  by  the  owner,  as 
if  he  knew,  for  instance,  that  his  letter  of  credit  was  valueless, 
they  should  find  for  defendants,  but  otherwise,  if  they  thought 
the  owner  had  reasonable  ground  for  supposing  it  would  be 
sufficient  to  get  the  vessel  through  the  locks.  The  insuffi- 
ciency of  the  crew,  there  being  only  two  sailors  before  the 
mast  on  board,  the  other  men  being  mere  labourers,  was 
not  submitted  to  the  jury ; it  was  not  commented  on  by  the 
defendants’  counsel,  and  the  learned  judge  was  not  made 
aware  then  that  any  dependance  was  placed  on  it.  The 
jury  found  for  the  plaintiff  £1,060  damages. 

The  cause  was  argued  during  this  term  ( Jones  E.  G .,  for 
defendants),  on  the  ground  of  deviation,  cited  Phillips  v. 
Irving,  7 M.  & G.  328 ; Elliott  v.  Wilson,  7 Browne,  P.  C.  456 ; 
Raine  v.  Bell,  9 East,  195.  As  to  unseaworthiness,  Fereshaw 
v.  Chabert,  8 B.  & B.  158;  DeHahn  v.  Hartley,  1 T.  R.  343. 

Eccles  and  Bell , contra,  contended  that  where  there  had 
been  two  former  trials,  resulting  in  a verdict  for  the  plaintiff, 
that  the  court  ought  not  to  interfere,  the  question  of  unsea- 
worthiness being  a mixed  question  of  law  and  fact. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  of  these  cases  was  tried  on  a former  occasion, 
and  this  court  set  aside  the  verdict.  This  application  comes 
9 6 C.  p. 
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after  two  concurring  verdicts.  There  is  no  doubt  this  does 
not  prevent  the  court  granting  a third  trial : it  must  depend 
on  the  circumstances  of  the  case  ; and  where  the  verdict  is 
against  law,  courts  will  interfere  in  this  way,  even  though 
the  verdict  be  small.  Where  it  is  a mere  Question  of  fact 
which  is  the  proper  duty  of  the  jury  to  dispose  of,  there 
must  he  a very  strong  ground  indeed  to  warrant  the  court 
setting  aside  a second  verdict  which  agrees  with  the  first. 
And  it  is  further  open  to  observation  that  where  the  defend- 
ants elect  not  to  call  witnesses,  whose  testimony  the  court 
(either  by  what  appeared  on  the  former  trial,  or  even  aliunde , 
as  in  the  present  instance,  by  what  appeared  on  a trial  of 
the  same  question  at  the  same  assizes,  though  between  other 
parties)  perceive  to  have  a material  bearing  on  the  merits  of 
the  case,  the  difficulty  is  greatly  increased.  If  however  the 
questions  are  not  simply  those  of  fact,  but  are  of  a character 
which  intimately  blend  and  combine  both  law  and  fact,  so 
that  the  jury  cannot  be  said  to  have  determined  the  facts 
rightly  unless  they  had  taken  the  law  applicable  to  them  as 
laid  down  to  them  by  the  judge,  and  have  been  governed  by 
it  in  coming  to  their  conclusion.  These  principles  are  well 
established  by  the  cases  I have  noted. 

In  one  case  involving  the  question  of  seaworthiness — 
Foster  v.  Steele,  (3  Bing.  N.  C.  892) — but  particularly  as  to 
the  insufficiency  of  the  crew,  two  concurring  verdicts  by 
special  juries  where  held  by  Tindal,  G.  J.,  and  Parke , J., 
as  a reason  for  refusing  a third  trial,  although  the  verdict 
might  not  be  perfectly  satisfactory,  unless  in  a case  of 
perverseness.  * Vaughan  and  Coltman,  J.  J.,  were  of  a con- 
trary opinion.  A verdict  is  said  to  be  perverse  where  the 
jury  go  deliberately  and  with  predetermination  against  the 
opinion  of  the  judge  who  sums  up  the  case  to  them.  — 6 
Jur.  628. 

I am  unwilling  to  treat  this  verdict  as  falling  strictly 
within  that  definition,  though  there  was  no  evidence  to  go  to 
thembut  the  plaintiffs  own  ; and  that  certainly  was  sufficient 
to  establish  facts  which,  if  found,  entitled  the  defendants,  in 
my  opinion,  to  succeed.  It  is  obvious,  from  the  trial  of  the 
other  action,  that  if  the  'defendants  had  called  Rae,  they 
would  have  made  their  defence  very  much  stronger ; they 
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however  made  use  of  the  plaintiffs  not  calling  him  as  an 
argument  in  their  own  favour.  They  were  aware  therefore 
of  his  presence,  and  thought  it  their  best  course  not  to  call 
him  ; in  other  words,  they  elected  to  risk  their  defence  on 
the  plaintiff's  own  case.  No  doubt  they  relied  on  the  view  of 
the  law  we  expressed  when  we  refused  a motion  to  nonsuit, 
stating  the  facts  must  be  submitted  to  the  jury;  but  this 
does  not  altogether  remove  the  difficulty,  especially  as  this 
is  a second  verdict. 

It  is  not  therefore  without  some  hesitation,  under  these 
circumstances,  that  I have  thought  it  a proper  use  of  the 
discretion  of  the  court  to  grant  a third  trial.  I have  only 
done  so  from  a very  strong  conviction  that  on  the  plaintiff’s 
own  shewing — and  giving  every  weight  to  his  evidence — he 
is  not  in  law  entitled  to  recover:  that  to  permit  the  verdict 
to  stand  might  lead  to  false  conclusions,  as  to  the  law  of 
insurance,  in  points  where  the  court  entertain  no  doubt,  and 
where  therefore  it  is  better  to  grant  a third  trial — extreme 
as  such  a step  may  be — than  to  risk  the  making  uncertain 
rules  applicable  to  this  case,  founded  on  reason  and  authority, 
and  which  ought  to  prevail  and  be  upheld. 

In  the  latter  case  I have  no  such  difficulty;  and  the  less, 
because  on  hearing  the  evidence  for  the  defence,  the  facts 
necessary  to  establish  that  the  vessel  was  not  seaworthy  are 
very  fully  brought  out,  and  must,  I think,  lead  any  reason- 
able or  unprejudiced  mind  to  that  conclusion.  The  jury 
were  probably  affected  by  the  consideration  that  there  was 
no  reason  to  suppose  the  plaintiff  was  more  aware  than  the 
defendants  of  the  leak,  or  that  instead  of  two  seamen  two 
mere  labourers  were  employed,  who  pumped  the  vessel  out 
as  she  was  crossing  lake  Ontario,  but  who  do  not  appear  to 
have  been  competent  to  assist  as  sailors  in  the  working  of 
the  vessel.  See  observations  in  Parke  on  Insurance,  p.  477 ; 
Bean  v.  Stupart  (Douglas  11),  Dellahn  v.  Hartley  (1  T.  R. 
343),  Lee  v.  Beach  (Parke  on  Insurance,  342-3),  Oliver  v. 
Cowley  (Ibid.) 

But  that  which  probably  most  tended  to  mislead  their 
minds  was  the  strong  manner  in  which  the  plaintiffs'  counsel 
urged  to  them  that  the  loss  arose  from  a cause  which  had 
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nothing  whatever  to  do  with  the  question  of  seaworthiness* 
That  this  argument  is  fallacious  there  is  no  doubt,  and  the 
jury  were  told  so.  But  either  or  both  these  considerations 
may  probably  have  had  an  influence  which  perverted  their 
judgment  and  led  them  to  a wrong  result. 

This  difference  in  the  cases  properly  affects  our  view  as 
to  costs.  In  the  first  case,  I think  the  rule  should  be  made  . 
absolute,  on  payment  of  costs  ; in  the  second,  with  costs  to 
abide  the  event. 

There  is  a third  case  of  Coulson  et  al.  v.  The  St.  Lawrence 
Inland  Marine  Assurance  Company,  in  which  a similar  rule 
is  pending.  It  was  agreed  this  case  should  be  governed  by 
that  against  The  Ontario  Fire  and  Marine  Assurance  Com- 
pany, the  evidence  in  the  one  to  be  taken  as  if  given  in  the 
other. 

The  rule  in  that  case  will  therefore  be  absolute,  with  costs 
to  abide  the  event. 


Regina  v.  Sampson  Baker. 

New  trial. 

A defendant  applying  for  a new  trial,  on  the  ground  that  the  cause  was  taken  out 
of  its  proper  order,  on  the  first  day  of  the  assizes,  and  in  the  absence  of  his 
counsel,  must  state  unequivocally  that  he  has  a good  and  legal  defence  to  the 
aetion. 

This  is  an  action  of  ejectment,  brought  to  recover  the 
possession  of  the  south  half  of  lot  No.  21  in  the  9th  conces- 
sion of  Charlotteville,  tried  before  McLean , J.,  at  Simcoe,  in 
October,  1855. 

For  the  plaintiff  was  put  in  a grant  from  the  Crown,  under 
the  great  seal  of  the  province,  dated  the  3rd  of  January, 
1828,  granting  this  lot  in  fee  to  the  chancellor,  president  and 
scholars  of  King’s  College  at  York,  in  the  Province  of 
Upper  Canada.  Under  this,  and  the  provisions  of  the  statute 
16  Vic.  ch.  89 — especially  the  first  and  forty-sixth  sections 
— the  plaintiff  had  a verdict. 

In  Michaelmas  term  last,  Nanton  obtained  a rule  nisi  for 
a new  trial  on  the  grounds  disclosed  “in  affidavit  of  Francis 
Gore  Stanton,  the  defendant’s  attorney.”  This  affidavit 
stated,  that  the  cause  stood  number  four  on  the  docket ; and 
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though  three  other  causes  stood  before  it,  it  was,  on  the  first 
day  of  the  assizes,  disposed  of,  in  the  absence  of  defendant's 
counsel : that  though  word  was  sent  to  him,  he  returned  a 
message  to  the  court  that  he  was  not  prepared,  as  he  expected 
documents  from  Toronto  ; and  took  it  for  granted  the  cause 
would  not  go  on  the  first  day,  unless  both  parties  were  ready, 
. and  more  especially  when  taken  out  of  order. 

Another  affidavit  was  tendered,  not  entitled  in  the  court 
or  cause,  and  sworn  before  a justice  of  the  peace,  by  one 
Nathaniel  Beckon.  This  of  course  cannot  be  received,  being 
objected  to. 

There  is  also  among  the  papers  a deed-poll  from  Nathaniel 
Beckon  to  the  defendant,  dated  the  81st  of  August,  1854, 
for  all  his  right  and  title  in  and  to  the  south-east  corner, 
twenty-five  acres,  of  lot  No.  21,  9th  concession  Charlotte ville, 
referring  to  endorsements  on  the  back  of  a lease  granted  from 
H.  Boys,  registrar  of  King’s  College,  to  John  Kirkpatrick, 
said  endorsements  shewing  assignments  of  the  interest  of  said 
Kirkpatrick  ; but  there  is  no  affidavit  attesting  the  execution 
of  this  instrument,  or  the  truth  of  any  facts  stated  in  it. 

In  Hilary  term  Boomer  shewed  cause,  objecting  to  the 
affidavit  of  Nathaniel  Beckon  for  the  reason  already  stated, 
and  filing  the  affidavit  of  David  Buchan,  Esquire,  the  bursar 
of  the  University,  which  states  that  a lease  was  made  in  1841 
by  the  chancellor,  &c.,  of  King’s  College,  for  twenty-one 
years,  from  the  25th  of  March,  1838,  to  John  Kirkpatrick 
of  the  whole  of  this  lot,  reserving  rents  : that  John  Kirk- 
patrick paid  the  rent  for  the  first  two  years  ; since  when 
and  until  the  sale  of  the  lot  to  James  M.  Salmon,  no  further 
sum  has  been  paid  : that  about  the  14th  of  October,  1854,  a 
sale  of  the  south  half  of  the  lot  was  made  by  deponent  (see 
16  Yic.  ch.  89,  sec.  47)  to  James  M.  Salmon;  and  an 
agreement  to  carry  out  that  sale,  was  executed  by  him ; 
that  at  the  time  of  the  sale  Salmon  produced  the  lease  to 
Kirkpatrick,  and  art  assignment  from  Kirkpatrick  to  himself 
of  the  south  half  of  the  lot,  and  surrendered  the  said  lease 
with  the  view  of  becoming  purchaser;  that  deponent  never 
heard  of  defendant  or  his  claim  until  after  executing  the  con- 
tract of  sale  to  Salmon : that  deponent  was  subpoenaed,  and 
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attended  at  the  trial  as  a witness  for  defendant,  having  with 
him  the  said  lease  to  Kirkpatrick  and  the  assignment  thereon., 
and  was  prepared,  if  required,  to  produce  the  same. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  has  been  held  by  the  Court  of  Queen’s  Bench  in  this 
province,  in  Moore  v.  Hicks  (6  XT.  C.  Q.  B.  R.  27),  and  in  . 
Pardon  v.  Beatty  (ib.  406),  that  the  defendant  who  applies 
for  a new  trial  on  the  ground  that  the  cause  was  taken 
on  the  first  day  of  the  assizes  in  the  absence  of  his 
attorney  and  counsel,  must  unequivocally  state  that  he 
has  a just  and  legal  defence  to  the  action.  In  this  case 
we  should  the  more  require  it,  when  it  appears  the 
defendant’s  counsel  had  notice  the  cause  was  called  on  ; and 
instead  of  going  at  once  to  court  to  attend ‘to  it,  contents 
himself  with  sending  a message  to  the  court  (a  proceeding 
neither  decorous  nor  respectful)  that  he  was  not  ready, 
though  the  witness  who  brought  up  the  documents  referred 
to  in  Mr.  Stanton’s  affidavit  was  in  court  in  obedience  to  the 
subpoena  at  the  very  time  the  trial  took  place ; and  with 
regard  to  the  case  being  taken  out  of  order,  the  Queen  being 
named  as  plaintiff  may  be  enough  to  take  the  case  out  of  the 
general  rule  of  practice. 

There  is  no  affidavit  disclosing  the  merits  of  the  defence  at 
all,  which  we  can  properly  receive,  and  the  contents  of  the 
affidavit  offered,  would  not,  if  formally  sworn  to,  cure  the 
defect ; for  enough  is  not  stated  to  lead  to  the  conclusion 
that  a defence  could  have  been  successfully  made. 

We  cannot  help  people  who  will  not  help  themselves,  or 
who  choose  to  neglect  proper  precautions,  and  omit  to 
bestow  proper  attention  on  the  conduct  of  their  business. 
If  the  defendant  really  has  a just  and  legal  claim  to  any 
part  of  these  100  acres,  he  will,  I apprehend,  not  be  estopped 
by  this  verdict  from  asserting  his  title  against  the  tenant  in 
possession. 


Rule  absolute. 
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Peter  Miller  y.  Gzowski,  Lawson  and  Davidson. 

Railway — County  Judge — Warrant  of,  to  Sheriff. 

The  Grand  Trunk  Railway  Company,  requiring  certain  lands  of  the  plaintiff 
for  the  purposes  of  their  railway,  gave  notice  to  the  plaintiff  of  such  re- 
quirement after  which  an  award  was  made  by  the  arbitrator  appointed 
by  the  company  and  the  one  appointed  by  the  County  Court  Judge,  the 
arbitrator  named  by  plaintiff  not  executing  the  award.  The  amount 
awarded  by  the  arbitrators  to  plaintiff  was  paid  into  the  office  of  the  Clerk 
of  the  Crown  and  Pleas. 

The  defendant  justified  the  trespasses  under  a warrant  issued  by  the  Judge 
of  the  County  Court,  directed  to  the  sheriff  (defendant),  reciting  the  facts 
above  mentioned,  and  directing  the  sheriff  to  put  the  company  in  possession. 
Held,  that  the  sheriff  was  justified  in  acting  under  such  warrant,  and  was  not 
bound  to  ascertain  if  the  award  upon  which  the  warrant  was  granted  was 
valid. 

Trespass. — That  defendants,  on  the  1st  of  January,  1852, 
and  on  divers  other  days,  &c.,  broke  and  entered  a close  of 
plaintiff,  being  the  north-east  quarter  of  lot  No.  85  in  the 
upper  block  of  Waterloo,  and  pulled  down  and  destroyed  a 
dwelling  house  of  plaintiff  then  upon  said  close,  and  a stable, 
and  scattered  and  destroyed  a large  quantity  of  wheat  and 
potatoes,  hay  and  oats,  and  destroyed  fences  and  trees,  and 
dug  trenches  and  excavations,  and  laid  large  quantities  of 
earth  and  gravel  on  the  close,  and  thereby  greatly  encum- 
bered the  same,  and  filled  up  and  destroyed  a well,  &c.  A 
second  count,  de  bonis  asportatis . 

Plea. — Not  guilt}^  by  statute. 

The  case  was  tried  before  Draper,  C.  J.,  at  Berlin,  in 
May  1855.  It  was  admitted  that  the  defendant  Davidson, 
being  at  the  time  sheriff  of  the  county  of  Waterloo,  and  the 
other  two  defendants,  by  his  command,  committed  the  trespass 
alleged;  so  the  plaintiff  had  only  to  give  proof  of  the  damages. 
In  giving  this  evidence  it  was  shewn  that  the  Grand  Trunk 
Railway  had  been  constructed  over  plaintiff’s  farm  occupying 
rather  less  than  seven  and  a half  acres  of  land : that  it  so 
divided  plaintiff’s  farm  as  to  leave  a long  strip  about  eight 
rods  wide.  On  the  defence  it  was  admitted  by  plaintiff’s 
counsel,  that  the  map  shewing  the  line  of  railway  was  depo- 
sited as  required  by  the  statute.  The  defendants  then  put 
in  the  following  papers,  the  execution  of  which  was  admitted  : 

First.  Duplicate  of  notice  served  on  plaintiff,  dated  the 
3rd  of  April,  1854,  giving  him  notice  that  the  Grand  Trunk 
Railway  Company  required,  for  the  purpose  of  their  railway, 
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that  portion  of  lot  No.  85  &c.  “ in  which  you  claim  to  be 
seised  of  an  estate  in  fee  simple  ” (described),  containing 
seven  acres  and  -g-2^  be  the  same  more  or  less ; and  that  the 
company  are  willing  to  pay  £182  10s.  as  compensation  for 
the  fee  simple ; and  unless  plaintiff  would  accept,  &c.,  the 
company  wonld  take  proceedings  under  the  Railway  Clauses 
Consolidation  Act  to  obtain  a title  to  the  said  piece  of  land  ; 
on  which  notice  was  endorsed  a certificate  of  a sworn 
surveyor  that  the  piece  of  land  described  in  the  notice  is 
shewn  on  the  map  of  the  Grand  Trunk  Railway  Company 
deposited  in  the  office  of  the  Clerk  of  the  Peace,  and  is 
required  for  the  railway : that  he  knows  the  piece  of  land, 
and  that  the  sum  of  £182  10s.  is  in  his  opinion  a fair  com- 
pensation for  it. 

Second.  The  award  made  by  the  arbitrator  appointed  by  the 
company  and  the  third  arbitrator  appointed  by  the  judge  of 
the  County  Court — the  arbitrator  appointed  by  the  plaintiff 
not  having  executed  it.  After  various  recitals,  it  states  that 
the  arbitrators,  having  been  attended  by  the  parties  and  their 
witnesses,  and  having  heard  and  considered  the  allegations 
and  proof  of  the  parties ; and  having  viewed  the  lands,  and 
having,  in  making  the  award,  regarded  not  only  the  value 
of  the  interest  of  plaintiff  in  the  land  to  be  taken  by  the 
company,  but  the  damages  to  be  sustained  by  him  by  reason 
of  the  severing  of  the  lands  so  to  be  taken  from  the  other  lands 
of  the  plaintiff,  and  by  otherwise  injuriously  affecting  such 
other  lands  by  reason  of  the  exercise  by  the  company  of  the 
powers  contained  in  the  statutes,  awarded  plaintiff  £170  for 
the  purchase  money,  and  compensation  for  the  interest  of 
plaintiff  in  the  land  so  intended  to  be  taken,  and  for  all 
damages  to  be  sustained  by  reason  of  the  severing  &c.,  and 
the  otherwise  injuriously  affecting,  &c. : dated  the  10th  of 
June,  1854. 

Third.  A certificate,  dated  the  3rd  of  October,  1854,  by 
the  Clerk  of  the  Crown  and  Pleas  of  this  Court : That  the 
Grand  Trunk  Railway  Company  had  paid  the  amount  of  the 
award  into  court,  and  interest  for  six  months  thereon. 

Fourth.  An  affidavit  of  John  Cadenhead,  sworn  the  6th  of 
October,  1754,  before  a commissioner  : That  immediate  pos- 
session of  the  lands  mentioned  in  the  award  was  required  by 
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the  company:  that  plaintiff  refused  to  deliver  them  up:  that 
resistance  had  been  threatened  by  plaintiff:  that  he  had,  on 
the  5th  of  October,  1854,  called  on  plaintiff  and  required 
possession  of  the  land  on  behalf  of  the  company,  to  which 
request  plaintiff  threatened  resistance  and  forcible  opposition. 

Fifth,  a warrant,  signed  by  the  judge  and  sealed  with 
the  seal  of  the  County  Court  of  the  county  of  Waterloo, 
addressed  to  the  sheriff  of  that  county,  reciting  that  it  had 
been  made  to  appear  to  the  said  judge  that  an  award  had 
been  made  touching  the  compensation  to  be  rendered  to 
plaintiff  by  the  Grand  Trunk  Kailway  Company  for  the 
lands  of  plaintiff  required  for  the  purposes  of  the  company 
(describing  them) ; and  that  it  had  also  been  made  to  appear 
that  the  amount  of  such  compensation  had  been  duly  depo- 
sited, and  an  authentic  copy  of  the  award  duly  delivered 
according  to  law,  and  commanding  the  sheriff  that  without 
delay  he  cause  the  railway  company  to  have  the  possession 
of  the  above  described  land,  and  that  he  should  take  with 
him  sufficient  assistance  and  put  down  any  resistance  or 
forcible  opposition  that  shall  be  made  by  any  person  or 
persons  to  his  so  doing;  dated  the  6th  of  October,  1854. 
Under  this  warrant  the  defendants,  on  the  9th  of  October, 
1854,  committed  the  trespasses  complained  of.  The  plain 
tiff’s  counsel  desired  to  go  behind  the  warrant,  and  to  im- 
peach the  award  and  the  previous  proceedings  on  which  it 
was  founded,  in  order  to  establish  that  the  award  itself  was 
void  and  therefore  afforded  no  reason  and  gave  no  authority 
to  the  judge  to  issue  the  warrant ; and  if  so,  then  the  de- 
fendants could  not  justify  under  it. 

The  learned  Chief  Justice  rejected  this  evidence,  and  non- 
suited the  plaintiff,  with  leave  to  move. 

Irving , in  Easter  term,  obtained  a rule  Nisi  to  set  aside 
the  nonsuit. 

In  Trinity  term  Galt  shewed  cause;  and  the  court  desiring  to 
hear  a further  argument,  the  case  was  again  argued  in  Hilary 
term  by  Irving  for  the  plaintiff,  and  Galt  for  the  defendants. 

Draper,  C.  J.,  delivered  the  judgnent  of  the  court. 

Both  parties — the  railway  company,  and  the  plaintiff — 
concurred  in  the  submission  of  their  differences  to  arbitration 
10  6 C.  P. 
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An  award  was,  de  facto , executed.  Upon  this,  and  upon 
payment  or  legal  tender  of  the  compensation  awarded,  or 
upon  the  deposit  of  such  compensation  in  the  office  of  either 
of  the  superior  courts  for  Upper  Canada,  the  award  vested 
in  the  company  the  power  to  take  possession  of  the  lands — 
14  & 15  Yic.  ch.  51,  sec.  11,  sub-sec.  19. 

The  statute  provides,  that  if  any  resistance  or  forcible 
opposition  shall  be  made  by  any  person  to  their  so  taking 
possession,  the  judge  of  the  County  Court  may,  on  proof  to 
his  satisfaction  of  such  award  or  agreement,  issue  his  warrant 
to  the  sheriff,  &c.,  to  put  the  said  company  in  possession,  and 
to  put  down  such  resistance  or  opposition  ; which  the  sheriff, 
taking  with  him  sufficient  assistance,  shall  accordingly  do. 

The  question  first  to  be  disposed  of  is,  whether  the  warrant 
being  duly  issued,  so  far  as  the  power  of  the  judge  was  con- 
cerned— there  being  an  award  in  fact  proved  to  his  satisfac 
tion  and  admitted  now,  subject  to  the  objections  to  its 
validity — such  warrant  is  not  in  itself  an  answer  to  this 
action  ; or  whether  it  can  be  objected  to  the  warrant,  that  it 
is  not  shewn  on  the  face  of  it  that  resistance  or  forcible 
opposition  had  been  made,  and  that  the  judge  had  no 
authority  to  issue  it  till  such  resistance  was  shewn  and  was 
recited  by  him. — The  case  of  The  Marshalsea  (10  Rep.  68  b., 
76  a.),  Moravia  v.  Sloper  (Willes.  30,  37),  Painter  v.  The 
Liverpool  Gas-light  Company  (3  A.  & E.  433),  Morse  v. 
James  (Willes.  122),  Andrews  v.  Marris  (1  Q.  B.  3),  Eaton 
v.  Southby  (Willes.  135),  Carratt  v.  Morley  (1  Q.  B.  18), 
Howard  v.  Gossett  (10  Q.  B.  359). 

The  rule  established  by  numerous  authorities  is,  that 
when  a party  justifies  under  a court  or  other  authority  of 
inferior  jurisdiction  and  limited  power,  the  circumstances 
which  give  such  court  or  authority  jurisdiction  to  act  must 
appear  on  the  face  of  the  warrant  or  other  instrument  made 
or  issued  by  such  court  or  authority. 

The  statute  here  gives  the  authority  to  the  judge  of  the 
County  Court,  not  to  the  court;  nor  does  it  require  or  direct 
thejseal  of  the  County  Court  to  be  used.  Under  what 
circumstances  is  such  authority  given  ? The  words  are,  “ The 
judge  may,  on  proof  to  his  satisfaction  of  such  award,  issue 
his  warrant.”  If  the  statute  had  said,  When  any  such  award 
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has  been  duly  and  regularly  made,  and  has  been  served,  and 
the  compensation  has  been  tendered  or  paid  into  court,  the 
judge  may  issue  his  warrant,  then  these  circumstances  must 
have  been  shewn  on  the  face  of  the  warrant;  because  it  is  only 
when  they  exist  that  the  judge  has  power.  The  same  rule 
must  govern  when  the  statute  only  requires  proof  of  the 
award  to  the  satisfaction  of  the  judge  of  such  award.  The 
statute  leaves  it  to  the  judge  to  determine  whether  he  is 
satisfied  : if  he  is,  it  authorizes  the  warrant.  But  the  argu- 
ment for  the  plaintiff  is,  that  although  the  judge  has  recited 
the  fact  that  it  has  been  made  appear  to  him  that  the  award 
has  been  made,  the  compensation  deposited,  and  an  authentic 
copy  delivered,  still  the  officer  to  whom  it  is  directed  must 
satisfy  himself,  not  merely  of  the  fact  that  an  award  has 
been  made,  but  also  that  it  is  well  made,  valid  and  binding 
in  law. 

It  appears  to  me  that  in  the  execution  of  the  warrant  the 
sheriff  is  to  be  looked  upon  as  acting  ministerially  : that 
when  the  statute  gave  authority  to  the  judge  to  issue  the 
warrant  and  to  address  it  to  the  sheriff,  it  became  the  sheriff's 
duty  to  obey  such  warrant;  and  I do  not  see  what  means  he 
could  have  to  ascertain  whether  it  was  founded  on  an  award 
that  could  be  sustained  against  every  legal  exception.  He 
was  bound  to  examine  the  warrant,  and  see  if  it  conformed 
to  the  statute;  but  he  could  not,  in  my  opinion,  be  bound  to 
see  whether  the  award  was  proved  to  the  satisfaction  of  the 
judge,  and  still  less  whether  the  award  might  not  turn  out 
to  be  invalid. 

It  was  argued  that  the  plaintiff  had  no  other  remedy.  I 
do  not  acdede  to  that  position,  if  by  it  is  meant,  that  assum- 
ing the  award  to  be  void,  the  plaintiff  must  bring  this  action 
against  the  officer  executing  the  warrant  as  his  sole  means  * 
of  preventing  his  losing  the  land,  respecting  which  such 
award  was  made,  or  of  obtaining  compensation  for  acts  done 
on  his  land  by  the  Grand  Trunk  Railway  Company,  without 
legal  authority. 

But  if  that  position  were  correct  to  its  fullest  extent,  it 
does  not  follow  that  the  officer  would  be  liable  because  th* 
legislature  have  passed  a statute  which  enables  the  railway 
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company,  on  obtaining  an  award  (to  set  aside  which  no 
means  are  provided,  though  the  submission  is  compulsory), 
and  have  further  authorized  such  company  to  obtain  posses- 
sion through  a ministerial  officer  acting  under  a warrant. 
We  might  rather  suppose  that,  for  reasons  deemed  satisfac- 
tory, the  legislature  had  thought  it  right  to  compel  a party 
to  give  up  a portion  of  his  estate,  than  that  they  made  it  the 
duty  of  an  officer  to  obey  a warrant  issued  in  a given  form, 
and  intended  he  should  be  liable  if  earlier  proceedings 
authorized  by  the  act  turned  out  to  be  defective  or  void.  I 
have  noted  various  cases  which  appear  to  me  to  sustain  this 
conclusion. 

Then,  as  to  the  necessity  of  its  being  shewn  on  the  face 
of  the  warrant,  or  even  aliunde , that  resistance  or  forcible 
opposition  had  been  made  : The  threat  of  resistance  and  of 
forcible  opposition  was  shewn  by  affidavit  produced  to  the 
judge.  The  statute -says,  “ resistance  or  forcible  opposition.” 
What  is  resistance  as  distinguished  from  forcible  opposition  ? 
May  it  not  well  be  understood  to  include  passive  resistance, 
as  indicated  by  a refusal  to  go  out  of  possession  ; and  if  so, 
did  it  not  exist  in  fact  when  the  plaintiff  refused  to  deliver 
up  possession  and  threatened  forcible  opposition  ? If  there 
was  resistance  within  the  meaning  of  the  act — of  which  I 
think  there  is  sufficient  proof — the  statute  has  not,  in  terms, 
made  it  necessary  that  the  warrant  should  so  state  ; and  I 
do  not  think,  as  a matter  of  law,  that  such  statement  is 
indispensable.  The  warrant  directs  the  sheriff  to  take  with 
him  sufficient  force  to  put  down  resistance  and  forcible  oppo- 
sition. I think  the  reasoning  of  Tindal,  C.  J.,  in  Taylor  v. 
Clemson  in  Error,  very  applicable.  No  particular  form  of 
warrant  is  presented  by  the  statute;  and  it  must  be  sufficient 
• if  the  jurisdiction  is  substantially  made  apparent  on  the  face 
of  the  document,  or  is  to  be  inferred  therefrom. — Taylor  v. 
Clemson  in  Error  (2  Q.  B.  978),  affirmed  11  Cl.  & Fin.  610, 
See  also  Regina  v.  The  Trustees  of  Swansea  (8  A.  & E.  439). 

In  that  case  it  appears  that  the  Manchester  and  Leeds 
Railway  Company  had,  under  certain  circumstances,  power 
to  ascertain  the  amount  or  value  of  the  purchase  money  of 
land  to  be  taken,  under  their  special  act,  by  the  intervention 
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of  a jury,  “ in  any  case  were  agreement  for  compensation  for 
damages  or  for  the  purchase  of  the  land  could  not  he  made.” 
The  court  thought  that  the  very  circumstance  of  recourse 
having  been  taken  by  the  company  to  the  compulsory  means 
of  ascertaining  the  amount  of  the  purchase  money  afforded 
the  natural  and  necessary  inference  that  a previous  agreement 
for  the  purchase  could  not  be  made.  The  facts  of  that  case, 
and  the  judgment,  are  very  applicable  here,  and  lead  me 
to  the  conclusion,  that  we  may,  by  necessary  intendment 
from  the  warrant  itself,  find  that  there  was  resistance.  The 
application  for  the  warrant  appears  to  me  sufficiently  to  afford 
an  inference  that  without  it  the  company  could  not  exercise 
the  power  of  taking  possession  given  by  the  statute. 

For  these  reasons  I am  of  opinion  that  the  sheriff  is  justified 
by  the  warrant,  and  therefore  that  it  is  not  necessary  for  us 
to  inquire  into  the  objections  as  to  the  award. 

Rule  discharged. 


The  Union  India-Rubber  Company  v.  Hibbard  et  al. 

Foreign  corporation — Right  to  sue  in  this  province. 

This  case  was  brought  by  the  plaintiffs,  who  were  a foreign  corporation,  in- 
corporated according  to  the  laws  of  the  United  States  of  America,  against 
the  defendants,  residents  of  this  province,  on  the  common  counts.  The 
defendants  pleaded  that  they  were  subjects  of  this  province,  and  that 
the  plaintiffs  were  a foreign  corporation  and  could  not  sue  in  this  province. 
To  this  plea  the  plaintiffs  demur,  Held,  that  although  the  plaintiffs 
might  not  maintain  an  action  for  goods  bargained  and  sold  on  a contract 
made  wholly  in  Upper  Canada,  they  could  maintain  an  action  for  goods 
sold  and  delivered ; and  as  in  this  case  the  plea  must  be  taken  to  apply  dis- 
tributively  to  each  cause  of  action  stated  in  the  count,  that  the  account  stated 
in  Canada  must  be  taken  to  have  been  of  and  concerning  dealings  which  took 
place  in  the  foreign  country,  where  the  right  of  the  corporation  to  be  a party 
to  such  proceedings  could  not  be  denied, 

Writ  issued  10th  of  March,  1855  ; Declaration,  10th 
April,  1855. 

The  first  count  of  the  declaration  stated  that  Ashley 
Hibbard  and  Johnson  Briggs,  at  New  York,  in  the  State  of 
New  York,  one  of  the  United  States  of  America — to  wit, 
at  the  city  of  Toronto,  in  the  county  of  York,  one  of  the 
United  Counties  of  York  and  Peel,  in  the  Province  of 
Canada — on  the  first  day  of  March,  A.D.  1855,  were  indebted 
to  the  said  plaintiffs  in  the  sum  of  <£206  of  lawful  money  of 
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Canada,  for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
defendants  at  their  request,  and  for  work  done,  &c.,  and 
for  money  paid,  &c.,  and  for  interest,  &c.,  and  for  money 
found  due  on  account  stated  &c., ; and  thereupon,  &c. 

The  second  count  stated  that  the  said  defendants,  at 
Toronto,  in  the  county  of  York,  one  of  the  united  counties  of 
York  and  Peel  aforesaid,  on  the  1st  day  of  March,  1855, 
were  indebted  to  the  said  plaintiffs  in  the  further  sum  of 
£500  of  like  lawful  money,  for  goods  sold  and  delivered  &c., 
for  work  done  &c.,  and  for  money  paid  &c.,  and  for  interest 
&c.,  and  for  money  found  due  on  account  stated  &c.  (following 
the  wording  of  the  first  count) ; and  thereupon  &c. ; yet  &c. 

Pleas. — The  defendants  pleaded  in  their  second  plea  to 
the  first  count  of  the  declaration,  that  they  were  subjects  of 
our  Sovereign  Lady  the  Queen,  and  each  of  them  was  such 
subject ; and  that  said  defendant  Ashley  Hibbard  was  resi- 
dent in  the  city  of  Montreal,  in  the  county  of  Montreal,  in 
that  part  of  the  province  of  Canada  formerly  called  Lower 
Canada;  and  the  defendant  Johnson  Briggs,  resident  in  the 
city  of  Toronto,  in  the  county  of  York  ; and  that  plaintiffs 
were  a corporation  aggregate,  according  to  the  laws  of  a 
foreign  country — to  wit,  the  United  States  of  America — and 
were  incorporated  for  the  purpose  of  carrying  on  trade  in 
such  foreign  country,  and  were  not  nor  had  been  incorporated 
in  said  province  of  Canada,  under  or  according  to  any  act  of 
the  parliament  of  the  province  of  Canada,  or  by  any  royal 
proclamation  or  charter  within  this  province,  or  by  any 
other  means  or  ways  whatever,  necessary  for  the  erection  or 
creation  of  a corporation,  according  to  the  laws  of  said  pro- 
vince ; and  further,  that  the  said  supposed  sale  and  delivery 
of  goods  in  the  second  count  mentioned  occurred  at  the  city 
of  Toronto,  and  that  said  supposed  causes  of  action  in  said 
declaration  also  mentioned  occurred  in  the  said  city  of 
Toronto : concluding  with  a verification. 

Third  plea  (to  the  second  count  of  the  declaration),  same 
as  second  plea  to  the  first  count. 

Replication  to  the  second  plea  to  the  first  count : That  the 
sale  and  delivery  of  goods,  and  the  said  causes  of  action 
therein  contained,  did  take  place  and  accrue  in  parts  beyond 
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this  province — to  wit,  at  New  York,  in  the  State  of  New 
York,  one  of  the  United  States  of  America — without  this, 
that  the  said  sale  and  delivery,  or  the  said  causes  of  action 
in  the  first  count  mentioned,  occurred  or  accrued  at  the  City 
of  Toronto  in  manner  and  form  as  the  defendants  have 
alleged  : to  the  country. 

Demurrer  to  third  plea,  on  the  grounds,  first,  that  the  plea, 
professing  to  be  in  confession  and  avoidance,  did  not,  while 
it  confessed  the  causes  of  action,  shew  any  ground  in  avoid- 
ance thereof ; second,  that  it  does  not  allege  the  causes  of 
action  did  not  accrue  within  this  province,  which  ought  to 
have  been  the  proper  issue  to  tender ; and  that  the  same 
was,  in  other  respects,  insufficient. 

Demurrer  to  the  replication  to  second  plea  to  the  first 
count,  on  the  grounds,  that  it  tenders  an  immaterial  issue, 
and  was  therefore  no  answer  to  said  second  plea ; second, 
that  it  admitted  the  whole  plea,  and  does  not  traverse  any 
material  part  thereof;  third,  that  the  replication  is  uncertain, 
and  in  other  respects,  insufficient. 

The  demurrers  were  argued  in  Hilary  term  by  Wilson, 
Q.  C.,  for  plaintiffs.  He  cited  Cook  v.  Swift,  14  M.  & W. 
235  ; Stephen  on  Pleading ; Story’s  Conflict  of  Laws,  565 ; 
Angell  and  Ames  on  Corporations,  174,  273. 

Hallinan,  in  support  of  plea,  cited  The  Genesse,  Mutual 
Insurance  Co.  v.  Westman,  8 U.  C.  Q.  B.  R.  487. 

The  following  exceptions  were  taken  to  the  first  count  of 
the  declaration  on  the  grounds: — First.  That  the  first  count 
of  the  declaration,  did  not  shew  any  right  of  the  plaintiffs 
to  sue  in  this  province.  Second.  Not  shewing  the  selling  and 
delivery  and  causes  of  action  took  place  or  accrued  at  the  City 
of  New  York  therein  mentioned.  Third.  That  the  second 
count  does  not  shew  any  right  in  the  plaintiffs  to  sue  at  Toronto. 

The  following  exceptions  were  taken  to  the  defendants’ 
second  plea : — First.  That  although  it  confesses  the  causes 
of  action  in  the  first  count,  and  professes  to  avoid  the  same, 
it  shews  no  sufficient  avoidance  thereof.  Second.  That  it  does 
not  shew  the  plaintiffs  to  be  a foreign  corporation.  Third. 
That  it  shews  no  reason  whatever  why  the  plaintiffs  should 
not  recover.  Fourth.  That  it  is  in  other  respects  insufficient. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  the  objection  raised  to  the  plaintiffs’  right  to 
maintain  this  action  of  assumpsit  is  briefly  this,  that  they 
are  a foreign  corporation,  and  that  they  are  suing  on  a 
transaction  which  took  place  in  Upper  Canada,  and  there- 
fore beyond  the  limits  of  a country  where  they  are  a cor- 
poration. The  objection  has  been  presented  in  a two-fold 
shape ; first  as  a matter  of  formal  allegation  in  the  plead  - 
ings,  and  secondly,  as  a matter  of  substance. 

The  declaration  contains  two  counts,  both  founded  on  the 
defendants’  implied  promise  in  law,  resulting  from  the  allega- 
tion that  they  were  indebted  to  the  plaintiffs  for  goods  sold 
and  delivered,  for  work  and  materials,  for  money  paid,  for 
interest,  and  for  money  due  upon  an  account  stated.  The 
difference  between  the  counts  is,  that  the  first  states  that  the 
defendants  were  indebted  at  New  York  in  the  State  of  New 
York,  one  of  the  United  States  of  America — to  wit,  at  the 
City  of  Toronto,  in  the  County  of  York,  one  of  the  United 
Counties  of  York  and  Peel ; and  the  second,  states  that  the 
defendants  were  indebted  at  Toronto,  in  the  County  of  York, 
one  of  the  united  counties  aforesaid.  The  venue,  in  the 
margin  of  the  declaration,  is  the  County  of  York,  one  of  the 
United  Counties  of  York  and  Peel,  ^fter  pleading  over,  the 
defendant  has  objected  to  the  first  count  of  the  declaration, 
that  it  does  not  shew  any  right  of  the  plaintiffs  to  sue  in  this 
province,  and  does  not  shew  that  the  selling  and  delivery 
and  causes  of  action  therein  mentioned  took  place  or  accrued 
at  the  City  of  New  York  therein  mentioned. 

The  only  question  raised,  is  as  to  the  sufficiency  of  the 
declaration  on  general  demurrer : no  ground  of  special  demur- 
rer can  be  entertained  after  defendants  have  pleaded  over. 
In  my  opinion,  the  objection  is  untenable.  The  rule  of 
court  only  requires  the  name  of  a county  in  the  margin  of 
the  declaration,  which  shall  be  taken  to  be  the  venue 
intended  by  the  plaintiff,  and  no  venue  need  be  stated  in 
the  body  of  the  declaration,  or  in  any  subsequent  pleading, 
The  proviso  which  follows  as  to  local  description  is  inap- 
plicable to  this  case.  Here,  however,  the  plaintiffs,  after 
stating  a venue  in  the  margin  of  the  declaration,  have  inserted 
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one  also  in  the  body  of  it.  The  case  of  Farmdt  v.  Cham- 
pneys  (1  C.  M.  & R.  369)  shews  this  is  not  even  a ground 
of  special  demurrer ; and  substantially  the  count  is  good, 
for  it  states  a cause  of  action  transitory  in  its  nature,  and 
nothing  appears  from  which  the  court  can  infer  that  the 
plaintiffs  (assuming  they  are  a foreign  corporation)  cannot  sue. 

The  second  plea  to  this  count  states,  first,  that  both  de- 
fendants are  the  Queens  subjects,  resident  in  the  province  of 
Canada,  one  of  them  in  the  city  of  Toronto.  Second.  That 
the  plaintiffs  are  a corporation  aggregate,  incorporated  by 
the  laws  of  a foreign  country  for  the  purposes  of  carrying  on 
trade  in  a foreign  country — to  wit,  the  United  States — and 
are  not  a corporation  created  by  any  act  of  the  parliament 
of  this  province,  nor  by  any  royal  proclamation  or  charter 
within  this  province,  nor  by  any  ways  or  means  which  would 
create  a corporation  within  this  province  ; and  that  the  sup- 
posed sale  and  delivery  of  goods  occurred,  and  the  supposed 
causes  of  action  occurred  (qucere,  accrued)  in  said  city  of 
Toronto.  To  this  the  plaintiffs  reply,  that  the  sale  and 
delivery  of  goods,  and  the  supposed  causes  of  action  took 
place  and  accrued  in  parts  beyond  the  province — i.  e.,  at 
New  York,  in  the  United  States — absque  hoc , that  they 
occurred  or  accrued  at  the  city  of  Toronto,  modo  et  forma  : 
to  which  the  defendants  demur,  because  it  tenders  an  imma- 
terial issue  : that  it  admits  the  plea,  and  traverses  no  ma- 
terial point,  and  is  uncertain. 

The  substantial  question  raised  is,  whether  a corporation, 
erected  for  trading  purposes  by  the  laws  of  the  United 
States,  can  recover  for  goods  sold  and  delivered  and  for 
work  and  labour  done,  or  for  money  paid,  or  interest  accruing 
due  on  an  account  stated  in  this  province  ; because,  unless 
every  one  of  these  causes  of  action  is  repelled  by  the  plea, 
which  is  excepted  to — first,  as  confessing  the  causes  of  action, 
but  shewing  no  sufficient  avoidance  ; second,  as  not  shewing 
plaintiffs  to  be  a foreign  corporation,  and  third,  as  affording 
no  answer — the  plaintiffs  are  entitled  to  our  judgment.  It 
appears  to  me  a startling  proposition,  at  first  sight,  that  the 
defendants  can  purchase  and  receive  the  plaintiffs’  goods,  in 
Upper  Canada,  and  when  asked  to  pay  for  them  can  justify 
11  6 c p 
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their  refussDi  by  saying,  You  are  a foreign  corporation  for  the 
sale  of  goods  in  the  United  States,  and  you  had  no  right  to 
send  those  goods  for  sale  into  Upper  Canada,  where  I bought 
them.  It  cannot  be  denied,  that  if  the  defendants  had  written 
to  the  plaintiffs  at  their  place  of  business,  ordering  goods, 
and  they  had,  in  consequence  of  that  order,  sent  them,  the 
defendants  would  have  been  liable  in  an  action  brought  by 
the  plaintiffs  in  our  courts,  and  might  have  been  liable,  ac- 
cording to  the  terms  of  their  order,  though  the  goods  bad 
not  in  fact  ever  come  to  hand  ; as  it  is,  the  plaintiffs  sue,  not 
to  enforce  a positive  contract  and  express  promise  made  by 
defendants,  being  their  part  of  a transaction  entered  into  by 
the  plaintiffs  and  the  defendants  in  this  province,  but  upon 
the  implied  promise  resulting  by  our  law  from  the  fact  that 
they  had  received  and  used  the  plaintiffs’  goods.  The  defence 
in  plain  words  is,  you  had  no  right  to  sell  goods  in  Upper 
Canada,  and  because  I bought  them  and  received  them  there 
I am  not  bound  to  pay  for  them.  There  is  nothing  in  the 
transaction  that  violates  any  positive  law  of  Upper  Canada, 
for  there  is  no  law  to  prevent  a foreign  corporation  send- 
ing its  goods  to  Upper  Canada  to  be  sold  there ; nor  could 
it  be  said  to  be  in  evasion  or  fraud  of  any  laws,  nor 
against  either  public  rights  or  public  policy ; neither  is 
there  anything  in  the  subject  matter  of  the  contract  which 
relates  locally  to  Upper  Canada.  The  whole  rests  on  a 
technical  difficulty,  or  objection  to  the  capacity  of  the 
plaintiffs  to  make  a binding  contract  in  Upper  Canada. 
In  the  case  cited  on  the  argument — The  Genesee  Mutual 
Insurance  Company  v.  Westman,  in  the  Court  of  Queen’s 
Bench — the  judgment  of  the  court  was  rested  upon  grounds 
wholly  inapplicable  here.  I fully  concurred,  and  still  con- 
cur in  that  judgment,  and  in  the  reasons  on  which  it  was 
grounded.  The  defendants’  counsel  has  relied  on  some  ex- 
pressions used  by  the  learned  Chief  Justice  by  way  of  illus- 
tration of  the  main  argument  in  that  case,  and  has  treated 
them  as  deciding  the  case  in  question.  I think  he  mistakes 
their  purport  and  effect  in  so  doing.  In  the  Bank  of 
Montreal  v.  Bethune  (4  U.  C.  R 0.  S.  341)  the  court  held, 
that  though  the  plaintiffs,  being  a foreign  banking  corpora- 
tion, could  not  maintain  an  action  on  promissory  notes  dis- 
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counted  and  received  by  them  in  the  course  of  conducting 
banking  business  by  an  agent  in  Upper  Canada,  yet  they 
might  recover  as  money  had  and  received  to  their  use  the 
money  advanced  by  that  agent  to  the  party  for  whom  that 
note  was  discounted.  This  recovery  must  have  rested  on  the 
promise  implied  by  law  to  repay  the  plaintiffs  that  money, 
though  the  whole  transaction — viz.,  the  advance  and  the 
consideration  for  the  advance — arose  in  Upper  Canada.  It 
appears  to  me  very  analogous  to  the  present  case.  If  the 
plaintiffs  were  suing  for  goods  bargained  and  sold  on  a con- 
tract made  wholly  in  Upper  Canada,  the  action  might  probably 
be  successfully  resisted.  The  effect  then  would  be  to  enforce 
the  defendants  to  complete  the  contract  by  accepting  and 
paying  for  the  goods.  But  here  the  sale  and  acceptance  is 
admitted,  on  which  an  implied  promise  arises  as  much  as  in 
an  action  for  money  had  and  received.  If  the  case  were  to 
be  determined  exclusively  on  this  ground,  I might  desire  to 
give  it  further  consideration;  but  with  regard  to  the  account 
stated,  it  appears  to  me  much  clearer.  The  plea  only  as  to 
that  (for  it  may,  and  I think  it  must  be,  taken  distributively 
to  each  cause  of  action  stated  in  the  count)  asserts  that  the 
account  was  stated  in  Upper  Canada.  It  is  consistent  with 
this  that  the  account  was  taken  of  and  concerning  dealings 
within  the  foreign  country  where  the  right  of  the  corporation 
to  be  party  to  such  dealings  could  not  be  denied.  I do  not 
think  the  court  ought  to  intend  the  contrary  ; and  then  the 
plea  affords  no  sufficient  answer  to  the  count ; for  to  do  so 
it  should  appear  that  the  account  was  of  and  concerning 
matters  wholly  transacted  in  Upper  Canada,  beyond  the 
country  where  the  plaintiffs  exist  as  a corporation.  Thinking 
the  plea  bad  on  general  demurrer,  it  is  unnecessary  to  notice 
the  exceptions  to  the  replication. 

The  same  reasons  apply  to  the  third  plea  to  the  second  count. 
Seethe  Genesee  Mutual  Insurance  Company  v.  Westman 
(8  U C.  Q.  B.  R.  487),  Farmer  v.  Champneys  (1  C.  M.  & R. 
369),  Boyes  v.  Hewetson  (2  Bing.  N.  C.  575),  Warren  v. 
Webb  (1  Taunt.  379),  Bank  of  Upper  Canada  v.  Bethune 
(4  U.  C.  R.  0.  S.  341.) 

The  plaintiffs,  in  our  opinion,  are  entitled  to  judgment. 

Judgment  for  plaintiffs  on  demurrer. 
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Regina  v.  Elizabeth  Giles. 

Corroborative  evidence — Indictment. 

Prisoner  was  indicted  for  forging  an  order  for  the  delivery  of  goods  ; and  on  the 
trial  the  only  witnesses  who  were  examined  being  the  person  whose  name  was 
forged  and  the  person  to  whom  the  order  was  addressed,  and  who  delivered 
the  goods  thereon,  and  there  being  no  corroborative  testimony — Held , that 
under  the  proviso  to  the  statute  10  & 11  V-ic.  ch.  9,  sec.  21,  there  was  not 
sufficient  evidence  to  support  a conviction. 

The  prisoner  was  indicted  at  the  fall  assizes  for  the 
county  of  Lanark  ; for  that  she,  on  the  2nd  of  November, 
in  the  eighteenth  year  of  the  reign  of  Her  Majesty  the 
Queen,  feloniously  did  forge  a certain  order  for  the  de- 
livery of  goods,  as  follows  : “ Ramsay,  Nov.  2nd,  1854. 
Mr.  Forgey.  Sir : Please  to  let  the  hearer  have  goods  out 
of  your  store  for  fifteen  shillings,  and  by  so  doing  you  will 
much  oblige  yours  : David  Akenhead.” 

There  was  a second  count  for  uttering  the  same  instrument 
with  intent  to  defraud,  knowing  it  to  be  forged. 

The  only  witnesses  examined  at  the  trial  were  David 
Akenhead — whose  name  was  alleged  to  have  been  forged — 
and  William  Forgee,  the  party  to  whom  the  prisoner  pre- 
sented the  order.  Akenhead  proved  that  the  instrument  was 
a fabrication,  was  made  without  his  knowledge,  authority  or 
consent ; and  in  short  that  he  could  not  write  or  sign  his 
name;  also,  that  he  had  dealings  with  Forgee,  who  kept  a 
merchant’s  store  in  Ramsay.  Forgee  proved  that  the 
prisoner  presented  the  order,  giving  her  name  as  Mrs. 
James  MacFarlane,  and  that  presuming  it  to  be  all  right,  he 
gave  her.  goods  out  of  his  store  to  the  value  of  the  fifteen 
shillings  ; also  that  the  fraud  was  not  discovered  until  after 
the  delivery  of  his  account  against  Akenhead,  who  com- 
plained of  the  charge  as  erroneous.  The  prisoner’s  counsel 
objected  that,  by  the  statute  10  & 11  Yic.  ch.  9,  sec.  21, 
corroborative  evidence  was  required,  notwithstanding  the 
16  Vic.  ch.  19,  sec.  1,  and  that  there  was  no  such  evidence. 
On  this  point  it  should  be  added  that  no  such  person  as  Mrs. 
James  MacFarlane  was  known  in  the  neighborhood,  although 
there  were  several  families  of  the  name  of  MacFarlane  ; also, 
that  the  prisoner  was  a widow  and  a stranger  to  Forgee. 
Another  defence  was  insanity ; but  the  prisoner  was  found 
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guilty,  and  she  was  sentenced  to  be  imprisoned  in  the  Peni- 
tentiary for  four  years.  Chief  Justice  Macaulay , before 
whom  she  was  tried,  entertaining  some  doubt  whether  corro- 
borative evidence  was  not  necessary — although  he  had  held 
it  unnecessary  at  the  trial — and  also,  if  necessary,  whether 
Forgee’s  evidence  supplied  it,  reserved  the  case  for  the 
opinion  of  the  Court  of  Common  Pleas. 

In  this  term,  Harrison  for  the  Crown,  supported  the  com 
viction.  No  one  appeared  for  the  prisoner. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  10  & 11  Yic.  ch.  9,  sec.  21  enacts,  that  in  all  prosecu- 
tions, by  indictment  or  information,  against  any  person  or 
persons  for  any  offence  punishable  under  this  act,  no  person 
or  persons  shall  be  deemed  to  be  an  incompetent  witness  or 
incompetent  witnesses  in  support  of  any  such  prosecution  by 
reason  of  any  interest  which  such  person  or  persons  may 
have  or  be  supposed  to  have  in  respect  of  any  deed,  writing, 
instrument  or  other  matter  given  in  evidence  on  the  trial  of 
any  such  indictment  or  information  : provided  always,  that 
the  evidence  of  any  person  or  persons,  so  interested  or  sup- 
posed to  be  so  interested,  shall  in  no  case  be  deemed  sufficient 
to  sustain  a conviction  for  any  of  the  said  offences,  unless 
the  same  be  corroborated  by  other  legal  evidence  in  support 
of  such  prosecution. 

The  16  Yic.  ch.  19,  sec.  1,  enacts,  That  no  person  offered 
as  a witness  shall  hereafter  be  excluded,  by  reason  of  inca- 
pacity, from  crime  or  interest,  from  giving  evidence,  either 
in  person  or  by  deposition,  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  in  any  enquiry  arising  in  any  suit,  action  or 
proceeding,  civil  or  criminal,  in  any  court,  or  before  any 
judge,  jury,  sheriff,  coroner,  magistrate,  officer  or  person 
having  by  law  or  consent  of  parties  authority  to  hear, 
receive  and  examine  evidence ; but  that  every  person  so 
offered  may  and  shall  be  admitted  and  compellable  to  give 
evidence  on  oath,  or  solemn  affirmation,  in  those  cases, 
wherein  affirmation  is  by  law  receivable,  notwithstanding 
that  such  person  may  or  shall  have  an  interest  in  the  matter 
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in  question  ; or  in  the  event  of  the  trial  of  any  issue,  matter, 
question  or  inquiry,  or  of  the  suit,  action  or  proceeding  in 
which  he  is  offered  as  a witness,  and  notwithstanding  that 
such  person  offered  as  a witness  may  have  been  previously 
convicted  of  any  crime  or  offence  : with  a proviso  excepting 
parties  to  the  suit,  unless  called  by  the  opposite  party,  &c. 

The  argument  for  the  Crown  is,  that  this  latter  enactment 
supersedes  the  provisions  of  the  10  & 11  Vic.,  and  operates 
as  a repeal  of  the  proviso-  requiring  the  evidence  of  the 
interested  party,  in  a case  of  forgery,  to  be  corroborated. 

The  two  sections  are  founded  on  the  same  principle — i.e.} 
to  prevent  the  exclusion  of  witnesses  on  the  ground  of  interest 
in  the  subject  matter  of  inquiry;  the  first  being  applicable  to 
inquiries  relative  to  forgery,  the  latter  general,  and  the  latter 
also  removing  the  disqualification  attached  to  a conviction 
for  crime.  Until  the  provincial  statute  9 Vic.  ch.  3 was 
passed  (the  provisions  of  which  were  re-enacted  in  10  & 11 
Vic.  ch.  9)  the  old  rule  of  the  criminal  law  of  England  pre- 
vailed, that  the  party  by  whom  a forged  instrument  purported 
to  be  signed  was  not  competent  to  prove  the  signature  to  be 
forged ; and  any  one  who  might  by  possibility  receive  the 
remotest  advantage  from  the  verdict  was  equally  excluded. 
Watts’  case  (2  Sal.  172  ; S.  C.  Hard,  331 ; 2 East.  PI.  Cor. 
Russell,  150  et  seq.  983  ; 2 N.  R.  87  ; 2 Leach,  987). 

This  incompetency  extended  to  the  proof  of  any  other 
fact  besides  the  handwriting,  which  fact  might  contribute 
to  substantiate  the  forgery.  This  exclusion  has,  for  many 
years,  been  considered  as  anomalous.  Both  Lord  Ellen- 
borough  and  Lord  Tenter  den  so  expressed  themselves. 

Rex  v.  Boston  (4  Ea.  582),  Hunter  v.  Rex  (4  B.  & A.  209) 
— In  Hunter  v.  King  the  apparent  grantor  of  an  annuity  was, 
in  a civil  suit,  permitted  to  prove  the  deed  was  a forgery ; 
because  the  verdict  in  that  suit  would  not  be  available  to  the 
witness  if  the  plaintiff  sued  him  on  the  annuity  deed,  and 
therefore  he  had  no  interest  in  that  suit,  and  so  was  a com- 
petent witness. 

In  criminal  cases  the  objection  has  certainly  been  rested 
on  the  ground  of  interest ; because  if  the  witness  were 
divested  of  such  interest,  by  release  or  otherwise,  he  became 
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competent. — Dr.  Dood’s  case  (1  Leach,  157),  Taylor’s  case 
(1  Leach,  214),  Akehurst’s  case  (1  Leach,  150). 

If  this  were  the  true  ground  of  exclusion,  then  it  was 
effectually  removed  by  the  statute  9 Vic.,  and  afterwards  of 
10  & 11  Vic.  I cannot  treat  the  re-enactment  of  the  same 
principle  in  the  act  of  16  Vic.  as  a repeal  of  the  similar  pro- 
vision in  the  10  & 11  Victoria.  The  latter — so  far  as  it 
removes  the  disqualification — in  point  of  interest  goes  no 
further  than  the  former  ; and  the  simple  repetition  of*  the 
enactment  cannot,  I think,  be  treated  as  repealing,  by  impli- 
cation, the  law  as  it  stood.  But  if  this  view  be  correct,  it  is 
a fortiori  to  be  concluded,  that  the  latter  enactment,  which 
only  professes  to  remove  a disqualification  not  then  existing 
as  respects  the  crime  of  forgery,  could  be  held  by  implication 
to  repeal  a proviso  inserted  for  the  protection  of  accused 
persons,  and  which  did  not  render  a witness  incompetent, 
but  treating  the  objection  to  his  testimony  as  resting  on  the 
question  of  credibility,  required  that  his  testimony  should  be 
confirmed.  To  maintain  that  this  proviso  is  not  affected  by 
the  subsequent  act,  is  not  to  maintain  a mischief  contrary  to 
its  letter  and  effect,  but  to  maintain  a protection  against 
what  the  legislature,  in  the  act  of  10  & 11  Vic.,  plainly 
considered  might  have  injurious  consequences  if  no  such 
protection  existed,  but  which  protection  is  not  inconsistent 
with  the  letter  or  spirit  of  either  statute,  as  regards  the 
removal  of  the  objection  to  witnesses  on  the  score  of  interest. 
If  indeed  the  old  doctrine  of  the  exclusion  of  the  witness 
whose  signature  has  been  forged  were  strictly  examined,  not 
upon  mere  dicta,  but  on  the  very  principle  of  the  thing,  it 
might  be  possible  to  argue,  with  some  shew  of  reason,  that 
the  witness  could  have  no  interest  in  the  result  of  the 
criminal  prosecution,  and  therefore  that  his  exclusion,  not 
being  referable  to  his  interest,  must  have  been  founded  on 
some  other  reason,  in  which  case  the  admissibility  of  the 
witness  would  not  be  sustained  by  the  act  16  Vic.,  which 
speaks  only  of  incapacity  from  interest,  but  must  be  rested 
on  the  statute  10  & 11  Vic.  which  applies  to  persons  “ who 
may  have  or  be  supposed  to  have  ” any  interest.  This  con- 
sideration may  add  some  slight  additional  weight  to  the 
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argument  against  treating  the  latter  act  as  superseding  the 
enactment  and  proviso  of  the  former. 

In  my  opinion  the  proviso  remains  in  force,  and  cor- 
roborative evidence  was  therefore  necessary.  It  remains 
to  be  enquired  if  sufficient  evidence  of  that  description 
was  given. 

On  looking  over  the  evidence  carefully,  I think  there  was 
not.  The  question  in  this  respect  is  the  same  in  both  counts  ; 
for  there  is  the  same,  and  no  other  proof,  to  go  to  the  jury  on 
either  count  to  shew  the  order  forged  : that  evidence  is  given 
by  the  party  whose  name  is  alleged  to  be  forged,  and  his 
denial  is  complete,  adding  as  a circumstance,  that  he  cannot 
write.  But  there  is  no  corroboration  of  his  testimony — i.e., 
there  is  no  one  material  fact  proved  by  him  which  is  proved 
either  by  other  direct  testimony  or  by  the  proof  of  other 
facts  which  go  to  establish  the  truth  of  any  material  part  of 
his  ^tatements.  The  only  other  witness  examined  was  the 
person  who  advanced  goods  on  the  faith  of  the  order  being 
genuine.  He  did  not  know  that  Akenhead  could  not  write, 
or  he  would  not  have  accepted  the  order.  He  believed  it 
genuine  until  some  months  after,  when  Akenhead  denied  it. 
The  false  representation  made  by  prisoner  as  to  her  own 
name  would  be  a very  material  fact  to  establish  a guilty 
knowledge  on  her  part,  if  the  fact  that  the  note  was  forged 
were  established ; but  until  that  is  done  this  false  statement 
wants  significance  ; and  I think  it  would  be  going  too  far  to 
treat  as  a corroboration  of  the  statement  of  Akenhead,  that 
the  order  Was  a forgery. 

In  my  opinion  the  judgment  in  this  case  should  be  reversed, 
and  an  entry  be  made  on  the  record  that  the  prisoner  ought 
not  to  have  been  convicted. 
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Hewitt  v.  Gzowski  et  al. 

New  Trial. 

In  an  action  of  assumpsit,  where  there  was  conflicting  evidence  as  to  certain 
work  done,  absence  of  evidence  as  to  other  portions  of  the  plaintiff’s  claim, 
failure  of  proof  as  to  large  quantities  of  the  work  claimed  for  ; the  jury, 
having  rendered  a verdict  for  a large  sum,  amounting  to  nearly  the  whole 
amount  of  the  plaintiff’s  claim,  the  court  set  aside  such  verdict,  and  granted 
a new  trial  on  payment  of  costs. 

Assumpsit. — The  declaration  contained  common  counts 
only,  for  work  and  labour,  materials  found  and  provided,  &c. 

Pleas. — First.  Non-assumpsit;  Second.  Payment;  Third. 
Set  off. 

The  case  was.  tried  before  Draper , G.  J.  at  the  city  of 
Toronto,  in  January  last.  By  mutual  agreement  between 
the  parties  all  questions  which  could  arise  on  any  claim  the 
plaintiff  might  set  up,  either  as  properly  arising  under  the 
declaration,  or  for  damages  for  extra  work,  or  alterations 
ordered  during  the  progress  of  the  work,  were  to  be  sub- 
mitted to  the  jury  as  if  they  had  been  properly  included  in 
the  pleadings. 

The  defendants  were  contractors  with  the  Toronto  and 
Guelph  Railway  Company,  which  was  united  with  and  in- 
corporated into  the  Grand  Trunk  Railway  Company  of 
Canada.  The  plaintiff  took  a sub-contract,  under  seal  from 
them,  for  the  execution  of  certain  sections  of  the  work  lying 
near  to  the  western  part  of  the  city  of  Toronto. 

At  the  trial  the  plaintiff  produced  an  account  (or  a copy 
rather)  rendered  by  him  to  the  defendants  of  his  claim,  divided 
into  several  items,  and  amounting  in  the  whole  to  <£27,697 15s. 
8 d.  And  on  the  opposite  side  of  this  account  was  a statement, 
prepared  by  the  defendants,  shewing  their  objections  to  his 
several  items  of  demand,  and  the  amount  of  work,  and  price 
which  they  were  willing  to  allow  him,  and  also  the  amount 
of  payments  which  they  contended  they  had  made  to  him. 
In  this  account  the  plaintiff  claimed  for  276,986  yards  of 
earth  excavation,  at  9 d.  per  yard,  while  the  defendants  only 
allowed  him  227,497  yards  at  the  same  price.  The  only 
witness  the  plaintiff  called  to  establish  this  item  was  William 
C.  Ogden,  his  foreman,  and  he  stated  that  he  made  the 
quantity  236,479  yards;  while  the  defendants  called  Edward 
12  6 c.  P.m 
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H.  Kertland  and  Francis  Shanly,  two  engineers  employed 
on  the  work,  who  stated  that  they  had  carefully  calculated 
the  quantity  by  the  plan  and  cross  sections,  and  they  only 
made  the  quantity  227,479  yards.  Assuming,  however,  the 
plaintiff  s evidence,  the  difference  between  the  claim  and  the 
proof  is  40,507  yards  at  9 d.}  amounting  to  £1,519.  Then 
there  was  another  item  in  plaintiff’s  account:  “Bill  for  extra 
work  rendered  at  various  times,  £1,519  Is.  5d.”  The  same 
witness,  William  C.  Ogden,  was  examined  as  to  this.  His 
evidence  was  as  follows:  “All  I know  of  this  is,  bills  taken 
from  defendants,  which  they  settled  and  allowed;  I have  the 
bills:  one  14th  December,  1853,  made  up  of  check-rolls 
and  extra  work  at  Black  Creek.  The  bridge  was  too  low  at 
first,  and  it  was  raised  by  directions  of  Mr.  Robinson  (an 
engineer  of  defendants  or  of  the  Grand  Trunk  Railway 
Company):  I have  the  check-roll  of  this  work.  I can  state 
that  the  £1,519  Is.  5 d.  was  an  expense  actually  incurred — 
bare  costs  of  these  extras.  Another  charge  in  plaintiff’s 
account  was,  “ Charges  on  three  alterations,  £975.”  The 
same  witness  stated  as  to  this,  “ There  were  also  alterations 
on  the  east  side  of  Black  Creek  Bridge.  After  we  had 
begun,  the  engineers  came  and  sunk  the  cut  deeper  than  the 
original  plan  shewed,  and  we  had  to  do  the  work  again  with 
the  increased  depth.  The  alterations  made  a cost  of  £975  ; 
this  includes  alterations  on  the  east  and  west  side  of  Black 
Creek — in  the  cutting,  not  on  the  bridge.  We  had  more 
earth  to  take  out  and  further  to  haul  it  than  if  we  had  done 
it  according  to  the  original  profile.”  On  cross-examination 
as  to  the  £1,519  Is.  5d.  he  stated:  “ The  first  bill  of  extra 
work  was  1st  December,  1853  (this  was  produced):  I pre- 
sume this  is  from  defendants  (it  is  not  disputed)  amounting 
to  £471  5s.  Id  ; the  next  is  15th  April,  1854,  £292  17s.  10d  ; 
the  third  bill  is  1st  March,  1855,  £342  7s.  Id.  The  residue 
of  the  £1,519  Is.  5d.  is  made  up  of  the  following  items  : — 
Days’  work  by  Ryan,  £15  18s.  9 d. ; days’  work  of  men  in 
September,  October  and  November,  £40  13s.  Id.;  days’  work 
by  Ryan,  myself  and  Turner,  £6  5s.;  days’  work  again, 
£3  15s.  This  was  teaming,  drawing  timber  at  Black  Creek 
Bridge;  work  per  day,  £68, 1 cannot  explain — at  the  six-foot 
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culvert,  I think.  Then  fifty-six  days’  work,  with  men,  £17 
10s. ; top  of  Black  Creek  Hill,  £33  10s.  cutting  the  road.” 
Another  account  shewn  the  witness,  “ I think  this  is  in 
black  ink;”  is  an  account  for  £1,597  14s.  3d. : some  deduc- 
tions reduce  it  to  £1,520.  This  account  contains  all  the 
items  I have  enumerated  as  making  up  the  residue  of  the 
£1,516  Is.  5d.  (see  the  account  referred  to).  And  on  cross- 
examination  as  to  the  £975,  the  same  witness  stated : “ The 
£975  for  alterations  is  made  up  of  cutting,  excavating:  it  is 
all  excavation  and  extra  haul : I can’t  tell  every  item  or  any 
item  of  it : I can’t  tell  what  it  is  composed  of.  One  item  is, 
damages  for  the  difference  of  the  work.  The  number  of  the 
yards  of  excavation  is  included  in  the  general  number  of 
yards  charged,  and  so  is  the  haul.  The  £975  is  for  damages 
after  all.”  On  the  defence  Mr.  Shanly  swore,  with  reference 
to  the  claim  of  £1,519  Is.  5d .,  that  he  went  over  the  account 
shewn  to  the  witness  Ogden,  in  the  plaintiff’s  writing,  and 
that  the  plaintiff  assented  to  the  deductions  marked  on  the 
face  of  that  account  in  red  ink,  and  which  reduced  that 
account  from  £1,597  14s.  3d.  to  £1,158  15s.  The  plaintiff’s 
whole  claim,  as  rendered  by  himself,  was  £27,697  15s.  8 d. : 
he  admitted  he  had  been  paid  the  sum  of  £20,200  19s.  Id., 
the  defendants  claiming  that  they  had  paid  £20,764  19s.  5d. 
An  admission  signed  by  the  counsel  on  both  sides,  was  put 
in,  as  follows : “ It  is  agreed  that  the  plaintiff  may  advance 
his  whole  claim  in  the  present  action,  as  well  that,  which 
would  properly  come  under  the  contract  between  the  parties, 
as  any  claim  he  may  have  outside  the  contract,  upon  the  fol- 
lowing understanding  : that  the  contract  shall  apply  to  and 
govern  so  much  of  the  said  claim,  whether  all  or  part,  as 
could  possibly  be  urged  or  sustained  under  it,  and  in  all  its 
terms  and  stipulations,  in  the  same  way  as  if  the  contract 
had  been  declared  upon  and  the  claim  made  thereunder ; 
that  it  shall  be  admitted  that  the  cross-sections  and  plans, 
therefor,  prepared  before  the  work  referred  to  in  said  contract 
was  commenced,  were  prepared  by  Arthur  Robinson,  Esq. 
(who  is  now  absent)  ; and  that  said  Robinson,  if  present, 
would  swear  that  he  had  made  the  same  with  great  accuracy, 
and  that  they  were,  to  the  best  of  his  belief,  correct,  and 
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shewed  accurately  the  state  of  the  ground  and  quantities,  as 
represented  thereon  ; and  that  said  Robinson  shall  be  con- 
sidered as  having  made  such  statement  on  the  trial  of  this 
cause,  and  the  same  to  be  received  in  evidence  accordingly, 
without  prejudice  to  the  plaintiff’s  right  to  contest  the  cor- 
rectness of  the  said  cross-sections,  admeasurements  and  calcu- 
lations : that  in  addition  to  all  other  sums  actually  paid  to  or 
for  plaintiff,  it  shall  be  admitted  for  the  purposes  of  this  trial 
that  £1,250  besides  has  been  paid  to  the  plaintiff  in  respect 
of  the  work  done  by  him  for  defendants  under  the  contract, 
or  beyond  the  contract,  as  money  paid  into  court  after  action 
brought,  but  without  prejudice  as  to  the  plaintiff’s  right  to 
costs  as  to  extra  work,  the  same  not  having  been  pleaded 
as  to  extra  work,  a receipt  for  £1,250  as  paid  into  court 
under  the  foregoing  agreement,  dated  the  23rd  of  October, 
1855.”  So  the  defendants,  on  the  whole,  were  entitled  to 
credit  for  £21,459  19s.  Id.  The  jury,  on  the  whole  evi- 
dence, gave  a verdict  for  the  plaintiff  and  £5,574  3s.  5 d. 
damages,  being  £672  13s.  2d.  less  than  the  amount  plaintiff 
claimed. 

In  Hilary  term  Galt  obtained  a rule  Nisi  for  a new  trial, 
without  costs,  on  the  ground  that  the  verdict  was  perverse, 
contrary  to  law  and  evidence,  and  for  excessive  damages. 

Eccles  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I have  not  thought  it  necessary  to  go  through  the  whole 
evidence  as  to  each  item  of  claim,  as  appearing  before  me  at 
the  trial,  for  the  purpose  of  disposing  of  this  rule.  Nor 
would  the  court,  in  any  case  involving  mere  questions  of 
fact  and  of  account,  enter  into  a critical  examination  of  the 
evidence,  or  the  correctness  of  each  calculation,  or  enquire 
minutely  into  every  item,  for  the  purpose  of  seeing  whether 
they  would  arrive  precisely  or  even  very  closely  at  the  same 
result  that  the  jury  have  done  by  their  verdict;  for  to  do  this 
would  be  trenching  upon  the  rights  and  powers  of  the  jury  in 
a manner  not  calculated  to  preserve  that  distinction  between 
the  functions  of  the  two  which  is  desirable  for  the  sake  of 
the  due  administration  of  justice ; and  indeed,  to  pursue  such 
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a course  as  a rule  would  be,  in  many  instances,  to  supersede 
the  jury  altogether.  On  the  other  hand,  although  a case 
may  present  nothing  but  questions  of  fact,  and  those  not 
particularly  difficult  or  embarrassing,  and  matters  of  calcula- 
tion easy  to  be  made  on  the  evidence  offered,  if  the  jury  so 
dispose  of  it  as  to  shew  that  they  must  have  overlooked  or 
have  disregarded  the  evidence  that  was  given  or  the  absence 
of  evidence,  to  support  material  parts  of  the  claim  advanced, 
then  it  is  as  much  the  duty  of  the  court  to  interfere  as  it  is 
in  cases  where  there  has  been  the  most  palpable  miscarriage 
in  point  of  law. 

Now  in  the  present  case  the  plaintiff  claimed  for  276,986 
yards  of  earth  excavation,  at  9 d.  per  yard  £10,386  19  0 

He  only  proved  236,489,  at  9 d.  per  yard 8,867  19  0 

Leaving  difference  between  claim  and  proof  of  1,519  0 0 

He  claimed  for  charges  on  three  alterations...  975  0 0 

His  witness,  on  his  examination  in  chief,  swore  to  all  this 
as  the  cost  of  the  alteration.  On  cross-examination  he  at 
first  repeated  the  same  thing,  saying  it  was  for  earth  excava- 
tion and  haul:  at  last  he  said  it  was  for  damage  after 
all.  But  except  saying  that  one  item  was  for  damage  in 
the  difference  of  the  work,  he  gave  no  evidence  as  to  the 
nature  or  extent  of  the  damage,  nor  was  he,  on  re-examina- 
tion, asked  a question  about  it.  I cannot  therefore  say  that 
in  my  view  there  is  any  reasonable  proof  of  any  part  of  this 
item,  waiving  the  question  whether,  according  to  the  terms 
of  the  contract  which  was  in  evidence,  the  plaintiff  could 
advance  a claim  for  damage ; so  that  it  seems  to  me  this  is 
not  proved. 

Then,  if  Mr.  Shanly  told  the  truth  (a  point  on  which  I 
should  be  sorry  to  intimate  the  slightest  doubt),  according  to 
the  plaintiff’s  own  admissions  and  agreement,  the  account  of 
£1,519  Is.  5d.  should  only  be  £1,158,  making  a difference 
of  £361.  These  three  sums,  the  first  of  which  is  quite  clear 
the  second  almost  equally  so,  and  the  third,  with  due  weight 
of  evidence  in  favour  of  the  defendants,  amount  to  £2,755. 

Now  this  sum  of  £2,755  deducted  from  the  plaintiff’s 
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balance,  claimed  after  allowing  the  credits,  would  leave  a 
difference  of  nearly  £3,500,  which,  if  every  other  item  of 
plaintiff’s  claim  were  established  beyond  dispute,  and  there 
was  no  proof  to  rebut  it  on  the  part  of  the  defence,  would  be 
all  that  the  plaintiff  should  have  recovered ; whereas  he  has 
a verdict  for  £5,574  3s.  5d.,  or  £2,000  more  than  the  evi- 
dence justifies ; and  any  allowance  that  could  be  made  on 
the  claim  of  £975  for  damages  on  the  evidence  adduced, 
would  still  leave  the  verdict  so  far  beyond  what  the  plaintiff 
has  proved  himself  entitled  to,  that  it  would  be  unjust  to 
allow  the  verdict  to  stand. 

If  the  other  items,  or  any  considerable  portion  of  them, 
were  so  clearly  made  out  that  we  could  see  the  plaintiff  was 
at  all  events  entitled  to  recover  for  them,  we  might  make 
it  a condition  of  a rule  for  a new  trial  that  the  defendants 
should  pay  the  amount  of  such  items  into  court.  But  I 
cannot,  on  the  evidence,  take  upon  myself  to  select  those  on 
which  I could  feel  there  was  undoubted  ground  for  such  a 
course.  The  matters  in  dispute  require  to  be  determined  by 
a decision  on  conflicting  evidence  in  most  instances;  and 
therefore  if  not  decided  by  arbitrators,  must  be  referred  to 
a jury,  the  court  cannot  determine  upon  them. 

I think  there  should  be  a new  trial,  on  payment  of  costs. 

Rule  absolute. 


Boydell  v.  Snarr. 

Commission — A gency. 

A party  being  employed  to  purchase  lumber  for  another  (the  defendant)  at  a 
commission  and  to  attend  to  the  shipping  of  it,  attempted  to  purchase 
on  account  of  his  employer  a large  quantity  of  lumber,  but  failed  to 
do  so,  being  unable  to  agree  as  to  terms  &c. , the  negotiation  was  broken  off. 
Afterwards  the  seller  and  plaintiff’s  employer  agreed  on  the  terms  of  sale, 
and  the  lumber  was  accordingly  purchased  by  defendant. 

After  verdict  for  plaintiff  the  court  set  aside  such  verdict,  with  costs  to  abide 
the  event,  on  the  ground  that  the  evidence  did  not  sustain  the  verdict. 

Assumpsit  for  work  and  labour,  journeys  and  attendances 
performed  and  bestowed  by  plaintiff  as  agent  of  defendant, 
and  upon  his  retainer,  in  procuring  and  purchasing  for 
defendant  divers  quantities  of  lumber,  and  for  work  and  labour 
<fcc.  bestowed  by  plaintiff  as  a witness  for  defendant,  and  for 
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money  paid,  work  and  materials  found,  and  on  account  stated. 

Pleas. — First.  Non-assumpsit;  Second.  Set-off. 

The  particulars  annexed  to  the  record  contained  three 
items : — First.  Commission  on  purchase  of  75,000  feet  of 
lumber  from  Hayes  & Brother,  Port  Hope,  at  2s.  9 d.  per  M., 
£10  6s.  3d.  Second.  To  commission  on  purchase  of  500,000 
feet  of  lumber  from  J.  Pinnock  of  Castleton,  at  2s.  9 dC.  per 
M.,  £68  15s.  Third  To  attendance  at  assize  court  as  a wit- 
ness for  plaintiff  in  the  cases  of  Snarr  v.  Small  and  Snarr  v. 
Agnewet  al.,  £5  10s. 

The  case  was  tried  before  Draper  C.  J.,  G.  P.,  at  the  Jan- 
uary assizes  in  the  city  of  Toronto.  The  following  admission 
was  put  in:  that  the  defendant  was  to  pay  plaintiff  2s.  9 d. 
per  thousand  feet  for  all  lumber  he  should  purchase  for  him; 
also,  it  was  admitted  that  plaintiff  had  purchased  for  defen- 
dant 71,000  feet  from  Hayes  & Brother  at  Port  Hope,  £9  15s. 
3d.  The  defendant’s  set  off  was  also  admitted,  on  which  the 
plaintiff  was  debtor  to  defendant  in  £3  7 s.  Id.,  unless  he 
could  sustain  the  second  item  in  his  bill  of  particulars;  and 
for  this  purpose  he  called  J ohn  P.  Pinnock  (the  party  named 
therein)  who  stated  that  the  plaintiff  came  twice  to  his  place 
near  Colborne,  as  agent  for  defendant,  and  proposed  to  buy 
500,000  feet  at  $8  per  M.  Pinnock  refused,  demanding  $8J 
per  M.;  and  they  broke  off  negotiating.  Pinnock  then  thought 
of  going  over  to  the  United  States  to  dispose  of  his  lumber, 
but  resolved  on  trying  the  Toronto  market  first,  and  came 
up  and  called  on  defendant,  in  consequence  of  plaintiff  hav- 
ing let  him  know,  during  their  negotiation,  that  defendant 
wanted  to  buy.  He  offered  this  lumber  to  defendant,  and 
mentioned  to  him  that  plaintiff  had  seen  it,  and  he  wished 
the  plaintiff  might  be  sent  for  to  confirm  his  statement  of  the 
quality ; and  defendant  sent  for  plaintiff,  who  confirmed 
Pinnock’s  statement  as  to  quality,  and  advised  defendant  to 
buy.  Pinnock,  however,  said  he  thought  defendant  would 
have  bought  if  the  plaintiff  had  not  been  there.  Finally 
Pinnock  sold  the  500,000  to  defendant  at  $8.30  per  M.  When 
the  plaintiff  was  sent  for  Pinnock  understood  the  defen- 
dant to  say,  that  the  plaintiff'  was  in  his  employ. 
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The  jury  were  told  that  the  plaintiff’s  right  to  recover 
depended  on  the  nature  of  his  employment  by  the  defendant ; 
that  according  to  the  admission  put  in  he  was  to  receive  a 
commission  on  the  lumber  purchased, — and  this  is  what  he 
' demanded  in  his  particulars ; — and  if  he  did  not  purchase 
this  lumber  he  could  have  no  right  to  recover  the  commission 
from  the  defendant.  They  found,  however,  for  plaintiff  and 
£65  7s.  11  d.  damages. 

In  Hilary  term  Freeland  moved  to  set  this  verdict  aside, 
as  against  law  and  evidence  and  the  judge’s  charge : he  also 
filed  an  affidavit,  to  which  was  annexed  a letter  of  plaintiff’s 
in  the  following  terms  : “ Toronto,  October  17,  1855.  John 
Snarr,  Esq.  : Dear  Sir, — I will  undertake  to  buy  and  attend 
to  the  shipment  of  all  the  lumber  you  require,  and  to  spare 
no  pains  to  do  so  advantageously,  for  2s.  9 d.  per  thousand 
feet,  paying  my  own  travelling  expenses,  which  will  of  course 
form  a very  heavy  item  in  the  amount,  if  due  diligence  is  used 
in  the  performance  of  the  duty.  It  is  quite  needful  to  have  a 
thorough  acquaintance  with  the  prices  of  every  locality,  and 
to  be  sufficiently  aw^ke  to  catch  a bargain  when  offered.  I 
hope  I need  make  no  pledges,  further  than  simply  state,  I 
will  give  my  best  attention  to  those  who  confide  in  me.”  It 
was  sworn  that  this  letter  was  inadvertently  left  at  the  office 
of  the  defendant’s  attorney,  or  it  would  have  been  produced 
at  the  trial  as  the  admission ; and  that  the  defendant  never 
agreed  to  pay  commission  to  the  plaintiff  on  any  other  terms 
than  those  set  forth  in  the  letter. 

Patterson  shewed  cause,  citing  Chitty,  Jr.,  on  Contracts 
(476),  Wilkinson  v.  Martin  (8  C.  & P.  1),  Murray  v.  Currie 
(7  C.  & P.  584),  Rainey  v.  Mernon  (9  C.  & P.  559,  620). 

Freeland,  in  reply,  cited  Story’s  Agency  (S.  329),  Hamond 
v.  Holiday  (1  C.  & P.  384),  Dalton  v.  Jarvis  (4  C.  & P.  289). 

, Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  present  case  the  plaintiff,  by  his  particulars  and 
evidence,  claims  to  recover  as  having  fulfilled  the  conditions 
which  entitle  him  to  claim  commissinn.  At  the  trial  it  ap- 
peared clear  to  me  that  on  this  ground  he  failed.  He  did  not 
sue  on  a quantum  meruit  if  on  that  he  could,  under  aH  the 
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circumstances,  have  recovered.  I think  this  verdict  cannot 
be  upheld,  unless  it  can  be  said  that  he  has  earned  the  com- 
mission by  fulfilling  the  terms  of  his  employment,  as  they 
were  admitted ; for  no  known  usage  of  this  particular 
business  was  shewn,  nor  was  plaintiff  prevented  from  per- 
formance by  any  act  or  interference  of  his  principal,  the 
defendant.  He  simply  could  not  agree  with  Pinnock  as  to 
terms,  and  they  broke  off.  But  when  we  read  his  letter,  filed 
with  the  defendant’s  affidavit  on  motion  for  a new  trial,  it 
appears  he  was  to  render  a further  service  as  part  of  the 
consideration  for  his  commission — viz.,  to  attend  to  the 
shipment  of  the  lumber  which  he  should  purchase.  This 
further  shews,  that  he  has  not  entitled  himself  to  the  full 
commission  claimed  and  given  by  the  verdict.  He  does  not 
answer  the  defendant’s  affidavit,  and  therefore  we  must  con- 
clude that  we  have  the  terms  of  his  employment  truly  set 
before  us  ; and  these  are  more  unfavourable  to  his  recovery 
than  even  appeared  at  the  trial.  I think,  therefore  the  ver- 
dict should  be  set  aside,  with  costs  to  abide  the  event. 

In  addition  to  the  cases  cited  on  the  argument,  I refer  to 
Read  v.  Rann  (10  B.  & C.  438),  and  Simpson  v.  Lamb  (2  Jur. 
N.  S.  91).  The  cases  of  Wilkins  v.  Martin  and  Murray  v. 
Currie,  relied  on  for  the  plaintiff,  are,  I think,  very  clearly 
distinguishable  from  the  present. — Short  v.  Stone  (2  Q.  B 
358),  Campanan  v.#  Woodburn  (15  C.  B.  400),  Hockster  v 
De  LaTour  (2  El.  & Bl.  678). 

Rule  absolute. 


Clark  v.  Ruttan. 

Replevin — Sheriff. 

In  replevin  against  the  sheriff  for  a seizure  made  by  his  deputy  under  an 
execution,  the  defendant  pleaded  non  cepit. 

Held,  that  as  plaintiff  was  obliged  to  shew  a writ,  addressed  to  defendant, 
under  which  the  seizure  was  made,  that  it  was  not  necessary  to  plead 
specially,  but  that  defendant  under  such  plea  might  avail  himself  of  the 
statute  18  Vic.  ch.  118. 

This  was  an  action  of  replevin,  commenced  by  writ  issued 
on  the  30th  of  April,  1855.  The  declaration  charges  the 
defendant  with  wrongfully  taking  shingles  and  lumber,  in 
the  township  of  Cramahe  in  the  County  of  Northumberland. 
13  6 c.  p. 
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The  defendant  pleaded  non  cepit,  and  that  the*  goods  were 
not  plaintiff’s  property.  The  cause  was  brought  down  for 
trial  at  the  last  assizes  at  Cobourg,  and  the  parties  consented 
to  a verdict  for  plaintiff  and  one  shilling  damages,  subject  to 
the  opinion  of  the  court,  on  the  following  admission  of  fact : 
That  on  the  21st  of  April,  1856,  one  William  Coulson*  re- 
covered judgment  against  Orton  Harnden,  in  the  Court  of 
Queen’s  Bench  for  Upper  Canada,  on  cognovit  actionem, 
for  £600  damages,  and  £3  12s.  2d.  costs : That  a Fi.  Fa. 
against  the  goods  of  Harnden,  issued  upon  this  judgment, 
addressed  to  the  defendant  as  sheriff  of  the  united  counties 
of  Northumberland  and  Durham,  under  the  authority  of 
which  writ  either  the  deputy  or  some  bailiff  of  the  defendant, 
as  such  sheriff  as  aforesaid,  seized  the  goods  which  the 
plaintiff  in  this  cause  afterwards  replevied. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  18  Vie.  ch.  118  declares  and  enacts,  that  the 
Replevin  Act,  14  & 15  Vic  ch.  64,  did  not  authorize  and 
shall  not  be  construed  to  have  authorized  and  permitted  the 
replevying  &c.  out  of  the  hands  and  custody  of  any  sheriff 
&c.  any  goods  and  chattels  which  such  sheriff  &c.  shall  have 
seized  and  taken  and  shall  have  in  his  lawful  keeping,  under 
and  by  virtue  of  any  process  whatsoever  issued  out  of  Her 
Majesty’s  Courts  of  Record  in  and  for  Upper  Canada. 

We  agree  with  the  decision  of  the  Court  of  Queen’s  Bench, 
in  the  case  of  Calcutt  v.  Ruttan  (3  U.  C.  Q.  B.  R.  146), 
upon  this  statute,  and  that  the  defence  may  be  shewn  on 
the  plea  of  non  cepit,  for  the  taking  proved  was,  as  regards 
this  defendant,  constructive,  not  personal ; and  the  plaintiff, 
in  order  to  sustain  the  affirmative  of  the  issue,  was  under  the 
necessity  of  shewing  the  writ  addressed  to  the  defendant 
under  which  the  taking  took  place. 

The  postea  must  be  delivered  to  the  defendant. 
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Gaskin  v.  Counter. 

Agreement  under  seal— Plea  of  substituted  parol  agreement. 

To  a declaration  upon  af sealed  agreement  to  build  a vessel  for  plaintiff,  of  a 
certain  size  and  according  to  a certain  model,  by  a certain  day,  Ac.  defend- 
ant pleaded,  that  he  procured  materials  ; and  before  breach  of  the  agree- 
ment he,  the  defendant,  was  ordered  by  the  plaintiff  to  build  a ship  or  vessel 
of  larger  size  ; and,  that  he,  in  pursuance  of  plaintiff’s  directions  and  by  his 
order  and  request,  did  erect  and  build  such  larger  vessel,  and  was  consequently 
compelled  to  take  a longer  time,  which  is  the  breach  complained  of. 

Held,  that  such  plea  was  no  answer  to  the  declaration. 

Writ  issued  16th  August,  1855.  Declaration. — That 
defendant,  by  certain  articles  of^  agreement,  dated  the 
12th  of  September,  1855,  covenanted  and  agreed  with 
the  plaintiff  that  he  would  build  for  plaintiff  the  hull  of 
a ship  after  a model  approved  of  by  the  plaintiff,  and 
would  do  and  furnish  all  the  labour,  materials  and  smith’s 
work  necessary  on  a vessel  of  her  class,  built  by  contract 
according  to  certain  provisions  and  stipulations  contained 
in  a book  called  “ Lloyd’s  Register  of  British  and  Foreign 
Shipping,”  to  do  the  work  and  provide  the  materials  for  the 
same  necessary  to  rank  the  vessel  as  a seven  year  ship : that 
defendant  did  thereby  further  covenant  and  agree  with 
plaintiff  that  he  would  put  upon  the  said  vessel  a poop -deck 
aft,  and  a top-gallant  forecastle  deck  forward  of  the  neces 
sary  height,  also  a hurricane  rail,  &c. : that  defendant  agreed 
to  launch  said  vessel  by  the  first  day  of  August,  A.D.  1854; 
and  plaintiff,  in  consideration  of  the  premises,  covenanted  to 
pay  the  defendant  at  the  rate  of  six  pounds  and  five  shillings 
per  ton  (carpenter’s  measurement),  at  certain  times  in  said 
agreement  mentioned. 

Breach.— That  defendant  did  not  build  and  launch  the 
vessel  within  the  time  specified,  to  the  damage  of  plaintiff 
of  £2,000. 

Pleas. — First.  That  after  breach  defendant  built  and 
delivered  the  vessel,  and  that  plaintiff  accepted  the  same  in 
satisfaction  of  the  covenant. — Issue  thereon. 

Second.  That  the  ship  was  to  be  built  according  to  a 
certain  model  mentioned  in  the  declaration ; and  that 
defendant  had  procured  a large  amount  of  materials  to 
carry  on  the  same,  but  that  before  any  breach  the  plain- 
tiff required  the  defendant  to  alter  the  model  and  greatly 
increase  the  size  of  the  vessel ; and  that  consequently 
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defendant  was  obliged  to  procure  new  and  other  materials, 
which  required  a great  deal  more  time  to  complete  the 
vessel ; and  that  he  completed  the  same  within  a reasonable 
time,  which  is  the  breach  of  covenant  complained  of. 

Demurrer  to  second  plea,  on  the  ground  that  the  plea 
attempts  to  ,set  up  a separate  parol  executory  agreement 
against  a sealed  instrument.  Joinder  in  demurrer. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  declaration  is  founded  on  a sealed  agreement  that 
defendant  should  build  a ship  for  plaintiff,  according  to  a 
model  and  certain  specifications,  to  be  launched  by  a fixed 
day.  The  defendant  pleaded,  that  the  model  was  made 
before  the  making  of  the  agreement,  and  was  suitable  for  a 
ship  of  761  tons,  and  that  the  agreement  was  made  for  the 
construction  of  a ship  of  that  size : that  afterwards,  and 
before  any  breach  of  the  covenant,  defendant  prepared 
materials  proper  to  build  a ship  of  that  size  ; and  that 
thereupon,  afterwards  and  before  any  breach  of  the  cove- 
nant, plaintiff  ordered  defendant  not  to  build  the  ship  ac- 
cording toxsuch  model  and  size,  but  larger,  by  lengthening 
her  keel  sixteen  feet,  and  making  her  size  seventy  tons 
greater:  that  defendant,  in  pursuance  of  plaintiff’s  direc- 
tions, and  by  his  order  and  command,  did  build  the  ship 
larger  than  the  model,  and  was  obliged  to  procure  a new 
stock  of  materials ; and  by  reason  of  the  difficulty  of  pro- 
curing such  new  materials,  was  obliged  to  take  a longer 
time  in  the  construction  than  the  time  limited  in  the  agree- 
ment: that  he  built  the  ship  of  the  enlarged  dimensions 
within  a reasonable  time — to  wit,  on  &c. — which  is  the 
breach  of  covenant  complained  of ; and  so  defendant  says, 
that  the  breach  was  occasioned  by  order  of  the  plaintiff  to 
increase  the  size,  and  not  by  any  default  of  the  defendant. 
Demurrer,  for  setting  up  a parol  agreement,  and  execution 
thereof,  in  discharge  of  a sealed  agreement. 

I think  this  plea  bad  on  the  exception  taken  : it  sets  up 
the  discharge  of  an  agreement,  under  seal,  to  build  a vessel 
by  a certain  day  by  a parol  agreement  to  build  a different 
vessel — for  such  I think  is  the  only  construction  we  can  give 
to  the  plea ; for  although  at  the  end  of  it  the  breach  is 
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excused  by  the  averment  that  it  was  caused  by  plaintiff’s 
own  direction,  yet  in  the  commencement  it  is  said  that  such 
direction  was  given  before  breach,  and  was  obeyed  by  de- 
fendant ; which  is  in  effect  stating,  that  plaintiff  and  defend- 
ant made  another  agreement  different  from  that  declared  oii, 
and  in  substitution  of  it.  The  authorities  are  clear  that  this 
is  no  answer.  Perhaps  accord  and  satisfaction  might  have 
been  pleaded  successfully ; but  this  plea  . is  not  of  that 
character. — Rippinghall  v.  Lloyd  (5  B.  & Ad.  742),  Spence  v. 
Healey  (8  Exch.  668),  West  v.  Blakeway  (2  M.  & Gr.  729), 
Mayor  of  Berwick  v.  Oswald  (1  El.  & B.  295),  Bawlinson  v. 
Clarke  (14  M.  & W.  187),  Smith  v.  Trowsdale  (3  El.  & BL 
83),  Gwynne  v.  Davy  (1  M.  & G.  869,  871),  Canham  v. 
Barry  (15  C.  B.  597). 

Judgment  for  the  demurrer. 


EASTER,  TERM,  19  VICTORIA. 


Present, — The  Hon.  William  Henry  Draper,  C.  B.,  C.  J. 
“ William  Buell  Richards,  J. 

“ John  Hawkins  Hagarty,  J. 


Woods  v.  The  Municipality  of  Wentworth  and  the 
Corporation  of  Hamilton. 

Highways — Corporations — Liability  of,  to  repair. 

In  case  against  the  Municipality  of  the  County  of  Wentworth  and  the  Cor- 
poration of  the  City  of  Hamilton  for  not  repairing  a bridge  alleged  to  be 
lying  between  the  County  of  Wentworth  and  the  City  of  Hamilton ; it 
appearing  in  evidence  that  the  bridge  crossed  the  Desjardins  canal,  the 
waters  of  which,  by  statute,  are  navigable  waters,  and  are  not  within  either 
the  city  or  the  county  ; that  on  each  side  of  the  canal  there  was  a marsh ; 
that  the  dry  land  on  the  one  side  was  part  of  the  township  of  West  Flam- 
borough,  and  on  the  other,  part  of  the  City  of  Hamilton,  and  that  the  canal 
divided  the  two. 

Held,  that  such  bridge  was  not  to  be  considered  as  a bridge  lying  between 
the  city  and  the  county  within  the  meaning  of  the  39th  section  of  the  12th 
Vic.  ch.  81. 

Sernble,  per  Draper,  C.  J. — That  when  the  tort  alleged  is  the  non-perform- 
ance of  a joint  duty ; if  the  joint  duty  be  not  proved  the  plaintiff  must  fail 
in  toto. 

Case.  The  declaration  stated  that  a certain  bridge  called 
the  Upper  Burlington  Bridge  lay  between  the  county  of 
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Wentworth  and  the  city  of  Hamilton,  and  was  a public  high- 
way. That  after  the  passing  of  the  Upper  Canada  Municipal 
Corporation  Act  of  1849,  it  became  and  was  the  duty  of  the 
defendants  to  keep  the  said  bridge  in  repair,  and  averred 
as  a breach  of  that  duty  that  they  allowed  the  bridge  to  get  out 
of  repair,  and  the  planks,  timbers  and  railings  to  be  destroyed, 
and  a large  hole  to  be  in  the  bridge,  greatly  obstructing  and 
rendering  it  dangerous.  By  means  whereof  the  plaintiff,  his 
horse  and  carriage,  while  lawfully  passing  along  the  bridge, 
were  thrown  into  the  water. 

Pleas,  by  the  City  of  Hamilton : 1st.  Not  guilty ; 2nd. 
That  the  bridge  was  not  between  the  county  and  the  city ; 
3rd.  That  the  bridge  is  wholly  in  the  county  of  Wentworth, 
and  not  extending  into  or  beyond,  touching  or  reaching  the 
limit  of  the  city ; absque  hoc  that  the  bridge  was  between  the 
county  and  city. 

Pleas,  by  the  County  of  Wentworth  : 1st.  Not  guilty ; 2nd. 
That  the  bridge  was  not  between  the  county  and  the  city ; 
3rd.  That  the  bridge  is  altogether  within  the  limits  of  the 
city  of  Hamilton ; absque  hoc  that  the  bridge  was  between  the 
County  and  city. 

The  case  was  tried  in  November  last  at  Hamilton,  before 
Richards , J.  It  appeared  that  the  bridge  mentioned  in  the 
declaration  crossed  what  was  formerly  the  channel  of  the 
Desjardins  canal,  which  was  deep  water;  that  on  each  side  of 
this  channel  there  was  marsh,  and  that  the  hard  or  dry  land 
on  one  side  the  marsh  is  part  of  the  township  of  Flamborough 
West,  and  on  the  other  side  is  part  of  the  city  of  Hamilton. 
There  is  on  the  city  side  an  embankment  or  filling  in  of  earth 
going  towards  but  not  extending  to  this  channel.  The  bridge 
was  out  of  repair ; there  was  a hole  of  some  four  feet  long, 
and  eighteen  inches  wide  in  it.  The  plaintiff  was  driving  his 
horse  in  a buggy  from  the  West  Flamborough  side,  over  the 
bridge  ; the  horse  started  at  the  hole,  backed,  and  went  over 
with  the  buggy,  and  the  plaintiff  in  it,  into  deep  water,  and 
the  whole  were  with  some  difficulty  extricated.  Some  evidence 
was  given  on  the  part  of  the  defence  to  shew  that  the  horse  was 
baulky ; that  the  plaintiff  shewed  a want  of  proper  care  in 
driving  instead  of  leading  the  horse  across  the  bridge.  But 


WOODS  V.  THE  MUNICIPALITY  OF  WENTWORTH,  &C.  103 

the  main  defence  was,  first,  that  there  was  no  joint  liability, 
such  as  is  charged  in  the  declaration,  proved  ; and  on  the  part 
of  the  city  it  was  contended  that  no  part  of  this  bridge  was 
within  the  city  limits.  To  this  it  was  answered  that  it  is 
part  of  the  harbour  in  front  of  the  city.  The  jury  found  that 
the  place  where  the  accident  happened  was  no  part  of  the 
city  of  Hamilton,  but  was  without  the  limits  of  that  city, 
and  they  gave  the  plaintiff  a verdict  and  £50  damages. 

In  Michaelmas  Term  Dr.  Connor , Q.  C.,  on  behalf  of  the 
Municipal  Council  of  the  County  of  Wentworth,  obtained  a 
rule  nisi  to  set  aside  the  verdict,  and  enter  a nonsuit  on  leave 
reserved,  or  for  a new  trial  ori  the  ground  of  misdirection. 

A similar  rule  was  obtained  by  Burton  for  the  city,  in 
which  it  was  further  objected  that  the  verdict  was  against 
law  and  evidence. 

During  Hilary  Term  last,  Freeman  shewed  cause,  and  con- 
tended that  by  the  statute  12  Vic.  ch.  81,  sec.  39,  a highway 
lying  between  a city  and  a county  is  liable  to  be  kept  in  repair 
by  both,  and  this  being  a highway  across  the  water  which 
divides  the  city  from  the  county,  under  the  act  both  are 
liable  for  its  repair  ; nor  does  it  lie  on  plaintiff  to  shew  how 
much  belongs  to  the  county  or  how  much  to  the  city,  and 
both  are  jointly  liable — citing  The  Mayor  of  Lyme  Regis  v 
Henley,  3 B.  & Ad.  77  ; Rex  v.  The  Inhabitants  of  Kent, 
13  East,  220 ; Rex  v.  The  Inhabitants  of  Lindsay,  14  East, 
317 ; Rex  v.  Kerrison,  3 M.  & S.  527 ; Dwarris  on  the 
Statutes,  712 ; Statute  12  Vic.  ch.  81,  secs.  39,  41,  60,  80, 
106.  Dr.  Connor  Q.  C.,  contra. 

Draper,  C.  J. — By  the  statute  12  Vic.  ch.  81,  sec.  38,  all 
roads  and  bridges  running,  lying  or  being  between  different 
counties,  or  between  a county  and  a city,  lying  within  the  boun- 
daries of  such  county,  or  on  the  bounds  of  a town  or  incorpo- 
rated village  within  such  county,  shall  be  within  thej  urisdiction 
and  subject  to  the  control  of  the  municipal  corporations  of  both 
such  counties,  or  of  such  county  and  city,  or  town  and  village, 
as  far  as  respects  the  making,  maintaining  or  improving  the 
same,  or  the  stopping  up,  altering  or  diverting  the  same,  or 
the  protection  of  any  timber,  stone,  sand  or  gravel  growing 
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or  being  thereon,  or  the  regulating  the  driving  or  riding 
thereon,  or  other  use  of  the  same,  and  this  notwithstanding 
that  the  line  of  such  road  or  bridge  shall  or  may  occasionally 
deviate  from  the  line  of  its  course  between  such  county  and 
city,  or  along  the  bounds  of  such  town  or  village,  and  in  some 
parts  thereof  lie  wholly  within  one  or  the  other  of  such 
counties,  city,  town  or  village ; and  no  by-law  to  be  passed  by 
any  of  such  municipal  corporations  with  respect  to  any  such 
road  or  bridge  for  any  of  the  purposes  aforesaid  shall  have 
any  force  or  effect  whatsoever,  until  the  passing  of  a by-law 
in  similar  or  corresponding  terms  as  nearly  as  may  be  by 
the  other  of  such  corporations. 

Sec.  41  gives  to  the  municipal  council  of  each  county  power 
to  make  by-laws.  Eleventhly,  for  the  opening,  &c.  of  any 
new  or  existing  highway,  &c.,  bridge  or  other  communication 
running,  lying  or  being  within  one  or  more  townships ; or 
between  two  or  more  townships  of  such  county,  or  between 
such  county  and  any  adjoining  county  or  city , or  on  the 
bounds  of  any  town  or  incorporated  village  lying  within  the 
boundaries  of  such  county  as  the  interest  of  the  inhabitants 
of  such  county  at  large  shall  in  the  opinion  of  the  municipal 
council  require  to  be  so  opened,  &c.,  at  the  public  expense  of 
such  county ; and  for  the  entering  into,  performing  and 
executing  any  arrangement  or  agreement  with  the  municipal 
corporation  of  any  such  adjoining  county  or  counties,  city  or 
cities,  or  of  any  such  town  or  incorporated  village,  for  the 
execution  of  any  such  work  and  at  their  joint  expense  : — and 
Twelfthly — For  the  protection  and  preservation  of  any  tim- 
ber, stone,  sand  or  gravel,  growing  or  being  upon  any  allow- 
ance or  appropriation  for  any  of  such  county  roads.  (See 
also  Sixteenthly.) 

The  Hundreth  sec.  (read,  as  re-enacting,  in  regard  to 
cities,  the  Sixtieth  sec.)  Firstly,  gives  to  the  city  council 
power  to  make  by-laws  for  the  opening,  &c.  any  new  or 
existing  highway,  road,  street,  side-walk,  crossing,  alley,  lane, 
bridge  or  other  communication,  or  any  public  wharf,  dock, 
slip,  drain,  sewer,  shore,  bay,  harbour,  river  or  water,  and  the 
shores  and  banks  thereof  within  the  jurisdiction  of  the  cor- 
poration of  such  city,  and  for  the  entering,  performing  and 
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executing  any  arrangement  or  agreement  with  the  municipal 
corporation  of  the  county  or  counties  in  which  such  city  may 
lie,  for  the  execution  of  any  such  work,  at  the  joint  expense 
and  for  the  joint  benefit  of  the  municipal  corporation  of  such 
city  and  the  people  they  represent. 

Thefirst  question  which  appears  to  present  itself  is  whether 
this  is  a bridge  lying  between  the  county  of  Wentworth  and 
the  city  of  Hamilton,  coming  within  the  meaning  of  the  thirty- 
ninth  sec.  12  Yic.  ch.  81,  as  a bridge  lying  between  the 
boundaries  of  the  county  and  the  city.  The  evidence  in  itself 
is  not  at  all  distinct  or  satisfactory.  In  order  to  ascertain 
this,  in  addition  to  the  evidence  given  at  the  trial,  I have 
looked  at  the  description  of  the  boundaries  of  the  city  of 
Hamilton,  given  in  Schedule  C.  to  12  Vic.  ch.  81,  according 
to  which  it  seems  the  city  of  Hamilton  lies  within  the 
boundaries  of  the  township  of  Barton,  and  is  in  fact  created 
out  of  part  of  that  township  ; and  the  city  is  bounded  by  the 
waters  of  the  Burlington  Bay  : not  however  treating  these 
waters  as  the  boundary  of  the  township  of  Barton.  The  city 
boundaries  also  include  the  harbour  in  front  of  the  city.  It 
was  contended  that  these  waters  or  the  harbour  extended  be- 
hind the  Burlington  heights,  and  the  Desjardin  Canal  acts 
shew  these  waters,  running,  if  not  to,  at  least  towards  Dun- 
das,  were  and  are  navigable  waters,  not  within  either  the 
county  or  city,  and  therefore  are  a highway  between  the 
county  and  city  ; and  so  this  bridge  over  such  waters  is  a 
bridge  over  a part  of  a highway  between  the  county  and 
city,  within  the  meaning  of  12  Yic.  ch.  81,  sec.  39.  The  jury 
negatived  virtually,  if  not  directly,  that  the  bridge  was  in 
the  harbour  in  front  of  the  city. 

The  7 Geo.  IY.  ch.  18,  the  act  incorporating  the  Desjardin 
Canal  Co.  states  in  the  preamble  that  “ it  is  of  manifest 
importance  to  form  a water  communication  or  canal  from 
the  said  bay  (Burlington),  to  the  village  of  Cooke’s  Paradise} 
through  the  intervening  marsh  and  other  lands.”  I do  not 
find  anything  else  in  this  or  other  acts  of  Upper  Canada  re- 
specting the  Desjardin  Canal,  touching  the  question,  however 
remotely.  The  only  act  of  Canada  affecting  this  canal  is  16 
Yic.  ch.  54,  which  throws  no  light  on  the  question.  None  of 
14  6 C.  P. 
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these  acts  shew  the  bridge  to  be  within  the  harbour,  though 
the  water  over  which  it  crosses  should  be  deemed  part  of 
Burlington  bay. 

There  is  in  fact  no  evidence  to  shew  where  the  boundary 
line  between  the  townships  of  Barton  and  Flamboro’  west 
meet,  if  in  fact  they  meet  at  all  in  the  marsh  through  which 
the  waters  in  question  run.  Looking  merely  at  a map,  it 
would  seem  as  if  they  did  not,  but  that  the  marsh  generally 
lies  either  in  the  township  of  Ancaster  or  of  West  Flamboro’. 
According  to  Mr.  Blythe’s  evidence,  the  place  on  the  west 
side  where  the  bridge  and  its  continuation  comes  to  the  firm 
ground  is  in  West  Flamboro’ ; but  in  which  township,  or 
whether  in  any  township,  the  marsh  or  the  water-channel 
over  which  the  bridge  passes  does  not  appear  as  a distinct 
matter  in  evidence. 

If  this  marsh  and  this  channel  are  within  the  limits  of 
either  of  the  townships  named,  or  in  fact  of  any  township, 
then  the  bridge  must  be,  I think,  considered  as  not  within 
the  meaning  of  the  39th  section,  as  a bridge  lying  betvjeen 
the  county  and  city.  I understand  that  section  to  refer  to 
roads  forming  a separation  in  their  longitudinal  extent  as 
Well  as  in  their  breadth,  either  between  two  counties  or  a 
city,  and  the  other  part  of  the  county  in  which  the  city  is. 
A road  along  which  a traveller  would  pass  between  the  two, 
or  across  which  he  would  go  out  of  one  into  the  other,  and 
not  a road  which  passes  through  one  county  directly  it 
reaches  the  boundary  between  it  and  some  other  territorial 
division,  passes  along  and  through  such  other.  I take  this 
road  to  be  of  the  latter  character,  and  therefore  not  within 
the  strict  meaning  of  the  statute.  But  it  may  be  (and  I so 
understood  it  to  be  suggested)  that  the  marsh  is  without  the 
limits  of  any  township,  is  in  fact  Crown  property  ungranted, 
and  it  was  contended  to  form  part  of  the  waters  of  Burling- 
ton Bay  ; and  then  the  joint  liability  of  the  city  and  county 
was  rested  on  one  of  two  grounds, — 1st,  that  the  navigable 
channel  was  within  the  clause  39  ; in  which  case  I do  not 
perceive  that  the  statute  extends  to  making  a bridge  over 
it ; or  2nd,  that  this  road  comes  within  the  spirit  or  the 
letter  of  the  act,  as  a road  crossing  a portion  of  ungranted ' 
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marsh,  which  intervened  between  the  city  and  another  portion 
of  the  county.  If  this  were  so,  then  it  would,  I suppose, 
he  within  the  limits  of  the  county  of  Wentworth,  which 
by  14  & 15  Yic.  ch.  5,  schedule  A,  No.  42,  consists  of 
the  townships  (among  others)  of  Flamborough  West,  An- 
caster  and  Barton ; for  by  the  11th  sec.  the  limits  of  all 
townships  on  Lake  Ontario,  &c.,  and  also  on  any  rivers, 
lakes  and  bays  not  specifically  mentioned  in  the  act  (which 
Burlington  Bay  is  not)  extend  to  the  middle  of  the  lakes  and 
bays,  and  to  the  middle  of  the  channels  of  the  said  rivers  : 
so  that  this  marsh,  if  omitted  from  any  survey  as  part  of  the 
waters  of  Burlington  Bay,  must,  with  this  enactment,  form 
part  of  the  township  or  townships  immediately  abutting  on  it. 

But  the  effect  of  this  extension  of  the  side  lines  of  a town- 
ship would  only  be  to  bring  the  bridge  in  question,  either  in 
part  or  altogether,  within  the  limits  of  one  of  the  townships 
adjacent ; and  that  would  apparently  not  affect  the  city  of 
Hamilton,  as  not  coming  within  the  application  of  that 
enactment,  being  composed  of  a part  of  the  township  of 
Barton,  but  leaving  Barton  still  a township,  and  as  such 
subject  to  the  provision  of  the  statute  referred  to ; so  that 
in  that  view  this  bridge  would  not  be  between  the  city  of 
Hamilton  and  the  county  of  Wentworth.  And  if  the  limits 
of  Hamilton  were  to  be  extended  by  force  of  the  statute  till 
they  reached  the  middle  of  the  channel  of  the  navigable 
waters,  the  limits  of  the  township  of  West  Flamboro’  must 
be  in  like  manner  extended  until  they  meet  those  of  the  city. 
So  that  it  appears  to  me  this  bridge  can  in  no  way  be 
treated  as  one  lying  or  being  between  the  city  and  the 
county,  so  as  to  create  the  joint  liability  to  repair  declared 
upon.  The  verdict  that  the  bridge,  &c.,  was  not  within  a 
part  of  the  city,  seems  quite  right : and  for  the  reasons 
already  given,  I think,  as  to  the  city,  the  rule  for  a nonsuit 
should  be  made  absolute. 

As  to  the  county,  I am  by  no  means  disposed  to  accede  to 
the  argument,  that  being  an  action  of  tort,  the  plaintiff’  may 
retain  his  verdict  against  one  defendant,  though  failing 
against  the  other.  My  inclination  at  present  is,  that  where 
the  wrong  is  the  non-performance  of  a joint  duty,  if  the 
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joint  duty  be  not  proved  the  plaintiff  must  fail  altogether. 
But  were  it  otherwise,  I do  not  - see  any  evidence  to  make 
the  county  liable  for  keeping  this  road  in  repair.  No  proof 
was  given  of  any  by-law  making  this  a county  bridge  or 
road,  nor  any  other  proof  establishing  the  liability  of  the 
county  to  keep  it  in  repair.  No  statute  that  has  been  cited  or 
that  I have  seen  imposes  such  an  obligation.  It  is  not  a 
toll  bridge,  for  all  that  appears,  so  as  to  come  within  the 
provisions  of  16  Vic.  ch.  190,  sec.  34. 

I think,  therefore,  the  rule  obtained  by  the  county  to 
enter  a nonsuit  should  also  be  made  absolute. 


Connors  v.  The  Great  Western  Railway  Company. 

Railway — Highway — Power  of  the  G.  W.  Railway  Co.  to  erect  bridges  over  dac. 

Plaintiff  being  possessed  of  a lot  of  land  on  the  west  side  of  St.  Mary’s  street, 
in  the  city  of  Hamilton, — required  by  the  defendants  for  the  purposes  of 
their  railway, — sold  and  conveyed  to  them  the  north  half  of  the  lot,  with 
the  appurtenances,  retaining  the  south  half,  upon  which  was  erected  a 
dwelling-house,  approached  from  May-street,  and  which  was  drained  by 
Mary-street.  Defendants,  in  constructing  their  line  of  road,  intersected 
Mary-street  opposite  the  north  half  of  the  lot  so  purchased  by  them,  at  a 
certain  depth  below  the  surface  of  such  street;  and  in  order  to  restore 
the  communication  thus  intersected,  erected  a bridge  across  their  line 
of  road,  with  embankments  in  the  street  and  opposite  plaintiff’s  close. 
Upon  action ‘brought  by  plaintiff,  alleging  that  defendants  by  so  doing,  and 
without  the  permission  of  plaintiff  first  had  and  obtained,  or  by  virtue  of 
reference  under  the  statute,  enroached  upon  plaintiff’s  fee  simple  rights 
in  the  south  half  of  the  lot,  the  defendants  pleaded  the  above  facts  in 
justification  under  the  9th  section  of  the  statute  4 Wm.  I V.  ch.  29.  Upon 
demurrer  to  this  plea — Held,  that  the  defendants  were  authorized  by  the 
9th  section  to  do  the  acts  complained  of,  and  that  the  11th  section  of  th^ 
act  did  not  apply. 

Writ  issued  December  6th,  1855.  In  case. 

Declaration  dated  24th  January,  1856. — That  whereas 
the  defendants,  before  and  at  the  time  of  the  committing  by 
them  of  the  greviances  hereinafter  in  this  count  mentioned, 
were  and  still  are  a corporation  incorporated  under  and  by 
virtue  of,  and  authorized  by  certain  acts  of  parliament,  to 
construct  a railway — 4 Wm.  ch.  29,  8 Vic.  ch.  86. 

That  plaintiff  was  seized  in  fee  of  a lot  of  land  in  the 
city  of  Hamilton,  being  lot  No.  6 on  the  west  side  of  Mary- 
street  : that  the  defendants  required  the  north  half  of  that 
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lot  to  build  their  railway  thereon;  and  for  that  purpose  de- 
fendants, by  virtue  of  statutes,  purchased  the  said  north  half 
lot  from  plaintiff  and  the  privileges  appurtenant  thereto,  and 
plaintiff  still  remained  seised  in  fee  of  the  south  half  of  the 
same  lot  and  the  privileges  appurtenant  thereto,  in  which 
south  half  defendants  acquired  no  title,  &c. 

That  plaintiff  is  possessed  of  a dwelling-house  on  the  said 
south  half,  in  which  there  of  right  are  windows  and  doors, 
through  which  of  right  light  and  air  ought  to  enter,  and 
which  dwelling  house  there  of  right  was  and  still  of  right 
ought  to  be  of  free  and  easy  approach  and  access  from  Mary 
street : that  the  rain  and  flood  waters  descending  on  the 
plaintiff’s  said  lot  of  right  were  and  still  of  right  ought  to 
be  drained  upon  and  over  Mary-street. 

That  plaintiff  is  a carter.  That  it  was  the  duty  of  defend- 
ants not  to  encroach  upon  the  fee  simple  rights  of  plaintiff 
in  such  south  half  lot,  or  any  private  easement  concerning 
the  same,  without  plaintiff’s  permission  or  by  virtue  of 
reference  under  the  statute:  that  notwithstanding, the  defend- 
ants, without  any  such  permission  or  reference,  wrongfully 
erected  embankments,  &c.,  of  stone,  earth  and  clay  on  that 
part  of  Mary-street  opposite  to  the  said  south  half  lot,  and 
continued  the  same,  whereby  dust  is  caused  to  be  carried 
and  deposited  upon  said  south  half  lot,  and  the  light  and 
air  is  hindered  from  entering  the  dwelling  house,  and  the 
same  is  rendered  uncomfortable,  &c.  for  habitation ; and  easy 
approach  and  free  ingress  and  regress  to  and  from  Mary- 
street  is  prevented,  and  thereby  plaintiff  is  interfered  with 
in  his  business  of  a carter,  and  thereby  the  rain  and  flood 
waters  descending  are  hindered  from  flowing  upon  and  over 
Mary-street,  as  of  right  they  ought  to  flow,  and  have  been 
penned  back  and  forced  to  flow  upon  and  submerge  plaintiffs 
said  south  half  lot,  by  means  of  which  grievances  plaintiff’s 
land  is  rendered  of  less  value. 

Second  count.  That  defendants,  being  incorporated  as  in 
the  introductory  part  of  the  first  count  stated,  and  plaintiff 
being  seized  in  fee  of  a piece  of  land  adjoining  defendants’ 
railway,  being  the  south  half  of  lot  No.  6 on  the  west  side 
of  Mary-street  in  the  City  of  Hamilton,  with  a dwelling 
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house  thereon,  and  of  the  right  of  having  light  and  air 
freely  admitted  thereto  and  of  the  easement  of  an  easy 
approach  to  and  from  Mary-street,  &c.,  and  of  having  the 
rain  and  flood  waters  descending  drained  upon  and  over 
Mary-street  aforesaid : The  plaintiff  was  and  is  a carter,, 
residing  in  his  said  dwelling  house : that  defendants  after 
they  had  constructed  their  railway  under  the  statutes  in 
such  case  provided,  thought  it  requisite  to  erect  a bridge  on 
Mary-street  over  the  railway,  and  a raised  way  on  Mary- 
street,  to  form  an  approach  to  the  bridge  ; and  for  that 
purpose  they  erected  an  embankment  on  that  portion  of 
Mary-street  opposite  and  adjacent  to  the  plaintiff’s  south 
half  lot,  by  means  whereof  plaintiff’s  dwelling  house  is 
darkened,  easy  ingress  and  regress  is  interrupted,  and  the 
rain  and  flood  waters  descending  are  prevented  from  flowing 
and  being  drained  therefrom  upon  and  over  Mary-streetr 
and  have  been  caused  to  flow  upon  and  submerge  plaintiff’s 
land,  and  plaintiff  is  thereby  hindered  in  carrying  on  his 
trade  of  a carter,  and  is  annoyed  in  his  dwelling  house  and 
interrupted  in  his  fee  simple  rights,  private  easements  and 
privileges,  and  damaged  by  the  defendants  in  the  effecting 
the  purposes  for  which  they  were  incorporated.  That  on 
the  1st  of  December  plaintiff  demanded  satisfaction  of  de- 
fendants ; and  differences  having  arisen,  plaintiff  nominated 
an  arbitrator  on  his  behalf,  and  demanded  of  defendants 
that  they  should  nominate  one  on  their  behalf:  that  a 
reasonable  time  for  the  defendants  to  appoint  an  arbitrator 
had  elapsed  before  the  commencement  of  this  suit,  yet 
defendants  wrongfully  and  injuriously  refused  to  appoint 
an  arbitrator,  by  means  whereof  the  plaintiff  is  deprived  of 
all  satisfaction : ad  damnum  of  £200. 

Pleas  filed  February  2, 1856.  Plea  to  first  count — Setting 
forth  clause  of  statute  requiring  the  defendants  to  restore 
highways  in  a sufficient  manner,  so  as  not  to  impair  their 
usefulness — 4 Wm.  IV.  ch.  28,  sec.  9 — and  authorizing 
the  defendants  to  construct  their  railway  8 Yic.  ch.  86, 
sec.  3 : That  in  constructing  their  railway  across  the  north 
half  lot,  in  first  count  stated  to  have  been  sold  by  plaintiff  to 
defendants,  and  across  Mary-street  which  was  necessary  for 
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the  defendants  to  do,  it  was  necessary  to  make  an  excavation 
on  such  north  half  lot  and  on  Mary -street,  and  therefore  they 
excavated  the  said  north  half  lot  and  a portion  of  Mary-street 
contiguous  thereto — to  wit,  to  the  depth  of  fifteen  feet — and 
within  a reasonable  time  they  erected  a bridge  on  Mary-street, 
over  the  railway ; and  for  the  purpose  of  restoring  the  said 
Mary-street  in  a sufficient  manner  &c.,  and  because  it  was 
and  is  a public  highway,  and  because  that  portion  opposite  the 
said  south  half  Jot  was  lower  than  the  other  adjacent  parts 
of  the  street,  and  because  it  was  necessary  to  raise  such 
lower  portion  to'  make  free  and  easy  access  to  the  bridge 
and  across  the  railway,  and  to  restore  Mary-street  so  as  not 
to  impair  its  usefulness,  defendants,  at  the  said  several 
times  when  &c.,  necessarily  erected  an  embankment  on 
Mary-street — to  wit,  to  the  height  of  four  feet — and  to 
preserve  the  embankment  built  a stone  drain  &c.,  along 
Mary-street  in  front  of  plaintiffs  lot,  doing  no  unnecessary 
damage  to  plaintiff  &c. ; and  these  are  the  grievances  in  the 
first  count  complained  of. 

Fourth  plea  to  second  count  (9  Vic.  ch.  81) : That  after 
the  passing  of  certain  acts,  incorporating  and  authorizing 
defendants,  &c.,  plaintiff  sold  to  defendants,  by  deed,  of 
which  profert  is  made,  a lot  of  land — viz.,  the  north  half 
of  lot  No.  6 on  the  west  side  of  Mary-street  in  the  city  of 
Hamilton,  in  the  second  count  mentioned,  for  the  purposes 
of  their  railway : that  defendants,  under  and  in  pursuance 
of  the  powers  vested  in  them  (4  Wm.  IV.  ch.  2.9,  and  8 Vic., 
ch.  86),  constructed  their  railway  across  said  piece  of  land 
conveyed  by  plaintiff  to  defendants,  and  across  Mary-street 
contiguous  thereto : that  for  such  purpose  it  was  necessary 
to  excavate  such  portion  of 'Mary-street,  and  defendants  did 
accordingly  excavate  such  portion — to  wit,  to  the  depth  of 
fifteen  feet,  and  also  the  said  piece  of  land  conveyed  by 
plaintiff  to  defendant,  and  constructed  their  railway  there  ; 
and  because  Mary-street  was  and  is  a public  highway 
(4  Wm.  IV.  ch.  29,  sec.  9),  defendants  erected  a bridge  on 
Mary-street,  over  the  railway  ; and  for  the  purpose  of  restor- 
ing Mary-street  so  as  not  to  impair  its  usefulness,  and 
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because  it  was  necessary  to  raise  Mary-street  opposite  the 
said  south  half  lot,  so  as  to  make  free  and  easy  ingress  and 
regress  across  the  railway,  defendants  did  necessarily  con- 
struct an  earth  and  clay  embankment  on  Mary  street,  and 
did  build  thereon  also  a stone  drain  opposite  to  and  in  front 
of  plaintiff’s  south  half  lot,  doing  no  unnecessary  damage  to 
plaintiff ; and  these  are  the  grievances  in  the  second  count 
mentioned,  which,  as  therein  is  stated,  defendants  refused  to 
arbitrate  with  plaintiff*  upon. 

Demurrer  as  to  so  much  of  the  second  plea  as  relates  to 
the  south  half  of  the  embankment : That  the  plea  confesses 
the  grievances  in  first  count  stated,  and  that  they  interfered 
with  plaintiff’s  fee  simple  rights,  private  easements  and 
privileges,  without  plaintiff’s  permission,  and  contrary  to  the 
11th  section  of  the  act.  Secondly.  That  if  the  grievances 
were  not  authorized  by  statute,  and  to  be  recompensed 
accordingly,  they  were  torts  at  common  law ; and  as  to  the 
residue  of  the  embankment,  de  injuria. 

Demurrer  to  the  fourth  plea,  to  the  effect  that  the 
grievances  in  the  second  count  complained  of  are  the  not 
referring  the  matters  therein  stated  to  arbitration,  and  that 
to  such  grievances  the  fourth  plea  offers  no  answer. 

Notice  of  objection  to  first  and  second  counts ; That  no 
common  law  cause  of  action  is  stated,  and  no  statutory 
action  shewn  providing  for  the  injuries  complained  of,  which 
were  committed  on  a public  street  and  not  on  plaintiff’s 
land : that  if  plaintiff  has  any  remedy  it  could  only  be  by 
arbitration ; and  the  counts  shewing  that  the  injuries  com- 
plained of  were  not  committed  on  plaintiff’s  land  but  on  a 
highway,  no  action  lies  at  plaintiff’s  suit  against  defendants, 
nor  has  plaintiff  shewn  any  right  to  demand  an  arbitration. 

Martin , for  plaintiff,  as  to  first  count,  cited  Clarence  River 
Company  v.  Great  North  of  England  &c.  Railway  Company, 
7 Jur.  65 ; S.  C.  4 Q.  B.  46 ; Glover  v.  North  Staffordshire 
Railway  Company,  16  Q.  B.  912,  923;  Turner  v.  Sheffield 
and  Rotherham  Railway  Company,  1 0 M.  & W.  425  ; Regina 
v.  Eastern  Counties  Railway,  2 Q.  B.  347 ; McDonald  v. 
Ontario,  Simcoe  and  Huron  Railway  Union  Company,  11 
Q.  B.  U.  C.  271 ; Bell  v.  Hull  and  Selby  Railway  Company, 
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6 M.  & W.  699 ; Regina  v.  Eastern  Counties’  Railway  Co.,  6 
Jur.  547.  As  to  the  second  count — Bogg  v.  Pearse,  10  C.  B. 
541 ; Cave  v.  Chapman,  5 A.  &.  E.  647 ; Regina  v.  Hull  and 
Selby  Railway  Company,  8 Jur.  491.  As  to  the  plaintiff’s 
right  to  drainage,  and  generally — Smith  v.  Kenrick,  7 C.  B. 
515;  Humphries  v.  Brogden,  12  Q.  B.  739;  Regina  v.  Great 
Northern  Railway  Company,  14  Q.  B.  25.  As  to  rule  for  con- 
struing statute — Stracey  v.  Nelson,  12  M.  & W.  535,  540; 
Waugh  v.  Middleton,  8 Ex.  352.  Second  count — Catchpole 
v.  Ambergate  &c.  Railway  Company,  1 El.  & Bl.  Ill ; 
Hilcoat  v.  Archbishop  of  Canterbury,  10  C.  B.  327. 

Gwynne,  for  defendants,  cited — Tanner  v.  South  Wales 
Railway  Company,  1 Jur.  N.  S.  1215;  Caledonia  Railway 
Company  v.  Ogilvie,  29  Eng.  Rep.  22  ; Young  v.  Grand 
River  Navigation  Company,  12  U.  C.  Q.  B.  R.  75  ; McDonell 
v.  Ontario,  Simcoe  and  Huron  Union  Railway  Company,  11 
U.  C.  Q.  B.  R.  271,  279 ; Ward  et  al.  v.  Great  Western 
Railway  Company,  13  U.  C.  Q.  B.  R.  315 ; Greasly  v.  Codling, 
2 Bing.  263 ; East  and  West  India  Docks  and  Birmingham 
Railway  Company  v.  Gattke,  15  Jur.  261 ; London  and  North 
Western  Railway  Company  v.  Bradley,  15  Jur,  639,  640; 
Wilks  v.  Hungerford  Market  Company,  2 Bing.  N.  C.  281  ; 
Rex  v.  Bristol  Dock  Company,  12  Ea.  429;  Rex  v.  London 
Dock  Company,  5 A.  & E.  163;  Thompson  v.  Gibson,  7 M. 
& W.  456.  Whenever  a statute  enacts  anything  or  pro- 
hibits anything  for  the  benefit  of  any  person,  that  person 
shall  have  remedy  to  recover  the  advantage  given  him,  or  to 
have  satisfaction  for  the  injury  done  him  contrary  to  law  by 
the  same  statute ; for  it  would  be  a fine  thing  to  make  a law 
by  which  one  has  a right  but  no  remedy  except  in  equity,” 
per  Lord  Holt,  6 Mod.  27.  This  principle  was  recognised 
in  The  Mayor,  &c.  of  Swansea  v.  Hopkins,  8 M.  & W.  901 ; 
Thornhill  v.  Huddlesworth,  11  Ea.  349;  Tilson  v.  Warwick 
Gas- light  Company,  4 B.  & C.  962. 

Draper,  C.  J.  delivered  the  judgment  of  the  court. 

The  following  clauses  of  the  provincial  statutes  seem  those 
which  apply  to  the  present  case : — 

First.  The  4th  Wm.  IY.  ch*.  29,  sec.  3,  by  which  the 
15  6 U.  C.  C.  P. 
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company  are  empowered  to  contract,  compound,  compromise 
and  agree  with  the  owners  &c.  of  any  land  “ upon  which 
they  may  determine  to  construct  the  said  Railway,  either 
by  purchase  of  so  much  of  the  said  land  and  privileges  as 
they  shall  require  for  the  purposes  of  the  said  company, 
or  for  the  damages  which  he  &c.  shall  and  may  be  entitled 
to  receive  of  the  said  company  in  consequence  of  the  said 
intended  railway  being  made  and  constructed  in  and  upon 
his  &c.  lands.”  In  case  of  disagreement  it  is  made  lawful 
for  each  owner  &c.,  “ so  disagreeing  with  the  said  company, 
either  upon  the  value  of  the  lands  and  tenements  or  private 
privileges  proposed  to  be  purchased,  or  upon  the  amount  of 
damages  to  be  paid,”  to  appoint  an  arbitrator  &c.,  and  for 
the  company  to  appoint  an  arbitrator,  by  whom,  and  a third 
arbitrator  to  be  appointed  by  those  named,  the  sums  of 
money  to  be  paid  by  the  company  shall  be  determined. 

Second.  The  16  Vic.  ch.  99,  sec.  5,  which  enacts,  that 
notwithstanding  any  thing  in  the  act  incorporating  the 
Great  Western  Railway  Company  or  amending  the  same,  in 
case  any  dispute  or  disagreement  shall  arise  between  that 
company  and  the  owner  or  occupier  of  any  land  or  ground 
or  privileges  appertaining  thereto,  which  may  have  been 
taken  by  the  company,  or  which  shall  hereafter  be  taken  or 
required  by  the  company  for  the  uses  or  conveniences  of 
their  road,  as  to  the  value  of  the  land  or  ground  so  taken 
and  damages  done,  it  shall  be  lawful  for  the  company  to  tender 
to  the  owner  &c.  such  sum  as  compensation  as  the  company 
may  consider  just ; and  in  case  of  an  arbitration  or  suit  in 
consequence  of  the  owner  not  accepting  the  sum  tendered, 
and  no  greater  sum  be  awarded  or  allowed  by  the  arbitrators 
appointed  to  settle  or  the  jury  empannelled  to  try  the  same 
than  the  amount  tendered,  then  the  owner  shall  pay  all 
costs ; and  if  a greater  sum  be  awarded  or  allowed,  then  the 
company  shall  pay  the  costs  of  the  arbitration  or  suit,  and 
such  additional  sum  as  shall  be  awarded  “ for  the  land  or 
ground,  damages  or  privileges  so  taken.” 

Third.  The  4 Wm.  IV.  ch.  29,  sec.  4 : “ That  whenever 
any  sum  of  money  may  finally  be  awarded  to  any  person  or 
persons  for  compensation  for  property  required  to  be  occupied, 
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or  for  damages  occasioned  by  the  interference  of  the  said 
company  with  his  or  their  property,  rights  or  privileges,” 
shall  be  paid  within  three  months  from  the  time  of  the 
same  being  awarded;  and  in  case  the  said  company  shall 
fail  to  pay  the  same  within  that  period,  their  right  to  assume 
such  property  or  commit  any  act  in  respect  of  which  such 
sum  was  awarded,  shall  Wholly  cease,  and  it  shall  be  lawful 
for  the  proprietor  to  resume  his  occupation  of  such  property, 
and  to  possess  fully  his  rights  and  privileges  in  respect 
thereof,  free  from' any  claim  or  interference  from  the  said 
company.  And  section  5 — after  giving  general  powers  to 
the  company  to  explore  the  country,  to  establish  the  line, 
to  enter  into  any  lands,  to  set  out  such  parts  as  they  think 
necessary,  to  make  on  lands  adjoining  or  near  the  route  of 
the  railway  all  works,  ways,  roads  and  conveniences,  and  to 
alter  and  enlarge  the  same,  to  make,  maintain  &c.  fences  or 
passages  under  or  through  the  railway,  to  construct  piers, 
arches  &c.  in  and  upon  and  across  any  rivers,  and  all  other 
matters  they  think  necessary  or  convenient  for  the  making, 
effecting,  completing  &c.  the  railroad — concludes  thus  : 
“ They,  the  said  company,  doing  as  little  damage  as  may 
be  in  the  execution  of  the  several  powers  to  them  hereby 
granted,  and  making  satisfaction  in  manner  herein  mentioned 
for  all  damages  to  be  sustained  by  the  owners  or  occupiers 
of  such  lands,  tenements  and  hereditaments. 

Fourth.  The  4 Wm.  IY.  ch.  29,  sec.  9 : That  whenever  it 
shall  be  necessary  &c.  to  intersect  or  cross  any  stream  of 
water  or  water-course,  or  any  road  or  -highway,  it  shall  be 
lawful  for  the  corporation  to  construct  their  railway  across 
the  same,  provided  that  they  restore  the  stream  of  water- 
course or  road  or  highway  thus  intersected  to  its  former 
state,  or  in  a Sufficient  manner  not  to  impair  its  usefulness. 

Fifth.  The  latter  part  of  section  11  of  the  same  act: 
“That  the  said  railroad  or  way  contemplated  by  this  act 
shall  not,  in  any  degree,  interfere  with  any  fee  simple, 
right  or  private  easement  or  privilege  of  any  individual 
now  holding  and  enjoying  the  same  or  entitled  thereto, 
without  the  permission  first  had  and  obtained,  either  by 
the  consent  of  the  owner  thereof,  or  by  virtue  of  the 
reference  authorized  by  this  act. 
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Sixth.  The  proviso  to  sec.  26  of  9 Vic.  ch.  81 : That  in 
all  arbitrations  under  this  or  any  other  act  relating  to  the 
said  railroad,  the  arbitrators  shall  take  into  consideration 
the  benefit  conferred  on  the  property  on  which  they  are 
arbitrating,  as  well  as  the  damage  done  to  any  particular 
portion  thereof. 

Both  counts  are  objected  to,  after  demurrer  to  the  pleas, 
on  the  following  grounds  : — First.  That  it  appears  by  them 
that,  at  common  law,  no  action  lies  at  the  suit  of  the  plain- 
tiff for  the  alleged  grievances. 

Second.  That  it  is  not  shewn  that  any  statutory  action  or 
remedy  is  provided  for  such  alleged  grievances ; but  on  the 
contrary,  the  statutes  incorporating  defendants  make  it  the 
duty  of  defendants  to  construct  the  embankment  on  Mary 
street,  not  for  the  convenience,  use  or  maintenance  of  the 
railway,  but  of  the  public;  and  that  the  grievances,  being 
stated  to  arise  from  interference  with,  and  embankment  on, 
a public  street,  and  not  upon  plaintiff’s  lands,  no  action 
lies  at  plaintiff’s  suit,  nor  is  any  remedy  given  him  by  the 
said  statutes. 

Third.  That  there  is  no  sufficient  statement  of  any  injury 
for  which  any  right  accrued  to  the  plaintiff  to  bring  any 
action  or  to  demand  an  arbitration ; and  if  any  injury  was 
committed  by  defendants  to  plaintiff’s  damage,  the  plaintiff’s 
remedy  is  not  by  action,  but  by  arbitration  under  the  statutes. 

The  duty  of  the  defendants,  charged  in  the  first  count,  is 
not  to  interfere  with  or  encroach  on  the  fee  simple  right 
(treating  fee  simple  as  descriptive  of  the  right  of  the  plain- 
tiff in  the  south  half  of  the  lot  in  question)  or  any  private 
easement  or  privilege  of  the  plaintiff  concerning  such  south 
half,  without  permission  first  had  and  obtained,  either  by 
consent  of  plaintiff  or  by  virtue  of  the  reference  authorized 
by  the  statute.  The  breach  is,  that  defendants,  on  &c., 
without  any  permission,  either  by  plaintiff’s  consent  or  by 
the  reference  &c.,  wrongfully  and  injuriously  made  &c.  divers 
embankments,  causeways  and  heaps  of  earth  in  Mary-street, 
without  the  line  of  the  route  of  the  railway  and  adjacent  to 
plaintiff’s  land,  and  kept  and  continued  the  same ; by  means 
whereof  quantities  of  dust  are  carried  into  and  upon  plain- 
tiff’s land  and  dwelling  house,  and  the  dwelling  house  was 
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darkened  and  the  light  and  air  are  obstructed,  and  the  same 
has  been  rendered  close  and  unwholesome  &c. ; and  the 
approach,  ingress  and  egress  to  and  from  the  dwelling  house 
and  stables,  and  the  said  south  half  of  the  lot,  and  the  part 
of  Mary-street  opposite  thereto,  has  been  interrupted  and 
destroyed,  and  plaintiff  has  been  greatly  injured  in  passing 
and  repassing  to  and  from  his  premises  and  in  his  trade  and 
business  as  a carter ; and  the  rain  and  flood  water  which 
descended  upon  plaintiff’s  land  was  prevented  from  flowing 
and  being  drained  therefrom  upon  and  over  Mary-street,  as 
but  for  the  said  embankments  &c.  they  would  have  done, 
and  such  waters  were,  during  all  that  time,  penned  back  &c. 
upon  plaintiff’s,  lands. 

If  the  question  were  simply  whether,  if  the  defendants, 
wrongfully  and  without  legal  authority,  raised  the  bed  of 
the  public  highway  opposite  to  plaintiff’s  land  and  dwelling 
house,  and  thereby  caused  some  or  all  of  the  injuries  set 
forth,  an  action  would  lie  against  them  at  the  suit  of  the 
plaintiff  to  recover  damages,  I think  it  must  be  answered 
in  the  affirmative.  The  plaintiff,  however,  founds  his  action 
on  the  alleged  breach  of  duty  created  by  the  statutes  incor- 
porating the  defendants,  to  two  of  which  he  makes  special 
reference  in  the  inducement ; and  the  act  done,  which  he 
states  as  the  breach  of  the  duty,  is  raising  an  embankment 
on  a public  highway,  without  the  line  of  the  railway  but 
adjacent  to  the  south  half  of  plaintiff’s  lot,  the  north  half 
of  which  he  states  he  had  sold  to  the  defendants.  This 
act  so  complained  of  clearly  does  not  fall  within  the  literal 
meaning  of  the  11th  sec.  of  4 Wm.  IV.  ch.  29,  which  enacts 
that  the  railroad  or  way  shall  not  in  any  degree  interfere 
with  any  fee  simple  right,  or  private  easement  or  privilege, 
or  any  individual  now  holding  or  enjoying  the  same  or 
entitled  thereto,  without  the  permission  first  had  and  ob- 
tained, either  by  consent  of  the  owner  thereof,  or  by  virtue 
of  the  reference  authorized  by  the  act.  I do  not  find  it 
necessary  for  the  decision  of  this  case  to  enquire  what 
effect  is  to  be  given  to  the  word  “ now,”  as  limiting  or  not 
the  class  of  individuals  entitled  to  claim  the  benefit  and 
protection  of  that  section.  The  plaintiff’s  own  description 
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of  the  nature  of  the  injurious  act  sufficiently  shews  that  he 
is  not  complaining  that  the  railroad  or  way  interferes  with 
any  of  the  rights  &c.  which  he  sets  forth  in  his  inducement. 
Looking,  then,  at  the  pleas  to  this  count,  it  appears  that  the 
act  complained  of  is  done  in  consequence  of  the  railway 
intersecting  Mary-street  at  a certain  depth  below  the  sur- 
face, in  that  part  of  the  street  opposite  the  north  part  of 
plaintiff’s  lot.  To  restore  the  communication  thus  inter- 
sected the  defendants  erected  a bridge  along  the  line  of 
Mary-street  and  over  the  railway;  and  in  order  to  make 
the  approach  to  that  bridge  convenient  to  afford  free  access 
thereto,  and  so  to  restore  the  street  in  a sufficient  manner 
not  to  impair  its  usefulness,  and  because  the  portion  of  the 
street  lying  in  front  of  and  contiguous  to  plaintiff’s  premises 
naturally  sloped  downwards  from  a higher  portion  thereof 
towards  the  railway,  the  defendants  did  put  an  embankment 
on  the  street;  and  for  the  purpose  of  protecting  that  em- 
bankment from  injury  from  rain  or  flood  water,  constructed 
a stone  drain  along  the  street  and  in  front  of  plaintiff’s 
premises,  to  carry  off  rain  and  flood  water  descending  on 
such  street,  and  the  lands  contiguous  thereto,  into  another 
drain  constructed  by  defendants  on  the  land  bought  by  them 
from  plaintiff  and  along  the  line  of  their  railway,  doing  no 
unnecessary  damage  to  plaintiff  or  to  his  premises.  This 
act  of  intersecting  the  public  highway  and  restoring  the 
communication  is  within  the  express  language  of  sec.  9th  of 
4 Wm.  IV.  ch.  29,  which  is  set  out  and  relied  on  in  the  plea. 

The  plaintiff,  however,  demurs  to  so  much  of  this  plea  as 
relates  to  the  south  half  of  the  embankment  (meaning,  I 
presume,  the  embankment  opposite  the  south  half  of  the 
lot  No.  0,  the  north  half  whereof  was  sold  by  plaintiff  to 
defendants),  because  the  defendants  confess  the  grievances 
are  concerning  fee  simple  rights  or  private  easements  or 
privileges ; and  that  defendants  committed  such  grievances 
in  constructing  their  railroad  or  way,  and  in  so  doing 
interfered  with  or  encroached  on  such  rights  &c.  without 
the  permission  &c.,  contrary  to  the  11th  section  of  the  act, 
thereby  confessing  without  avoiding  the  grievance ; and 
because  if  the  works,  in  performance  whereof  defendants 
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profess  to  justify  such  grievances,  are  not  contemplated  by 
the  statute,  then  they  cannot  be  authorized  thereby,  and 
they  are  a tort  at  common  law,  confessed  but  not  justified. 
In  other  words,  the  plaintiff  seeks  to  place  the  defendants 
in  this  dilemma,  that  they  have,  in  constructing  the  railway 
authorized  by  the  act,  interfered  with  his  fee  simple  right 
&c.,  which  their  plea  admits  while  it  does  not  shew  any  per- 
mission from  the  plaintiff  by  his  own  express  consent,  or  by 
a consent  to  be  implied  from  a reference  under  the  act ; 
therefore  the  plea  is  no  answer,  if  it  justifies  by  and  under 
the  authority  given  to  construct  the  railway.  And  if  the 
defendants  do  not  rely  on  asserting  that  the  work  complained 
of  was  contemplated  by  the  act,  then  they  were  not  author- 
ized by  the  act  to  execute  this  work;  and  the  wrong  done  to 
plaintiff  is  a tort  at  common  law,  confessed  by  the  plea,  but 
not  avoided. 

The  plaintiff  replies  de  inj  aria  to  the  residue  of  the  plea. 
No  question  is  presented  for  our  decision  as  to  this  replica- 
tion, though  it  might  be  contended  that  the  declaration 
really  complains  of  only  so  much  of  the  embankment  as  is 
opposite  the  south  half  of  lot  No.  6,  as  to  all  which  the  plea 
professes  to  be  an  answer  and  to  nothing  else,  and  that  the 
demurrer  really  therefore  extends  to  the  whole  plea ; for  I 
do  not  see  any  intelligible  meaning  as  to  the  words,  “ south 
half  of  the  embankment,”  except  embankment  opposite 
the  south  half  of  the  lot. 

I think  that  the  authority  to  take  the  property,  or  to 
interfere  with  the  rights,  easements  or  privileges  of  indi- 
viduals, is  quite  a distinct  thing  from  the  authority  given  to 
intersect  any  stream  of  water  or  water-course,  or  any  road  or 
highway.  I am  inclined  to  think  the  9th  section  is  intended 
wholly  as  a safeguard  and  protection  to  public  interests  ; at 
all  events  I so  view  it  in  relation  to  the  intersection  of  roads 
and  highways,  as  to  which  I do  not  think  that  the  latter 
portion  of  the  11th  section  has  any  application ; for,  in  order 
to  enable  the  defendants  to  intersect  a highway,  or  to  restore 
it  when  intersected  to  its  former  state,  or  in  such  manner  as 
not  to  impair  its  usefulness,  it  does  not  appear  to  me  neces- 
sary that  they  should  first  obtain  the  permission  of  the  owner 
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of  land,  not  immediately  affected,  by  getting  his  express  or 
implied  assent.  There  is  no  entry  on  anything  of  which  he 
is  owner ; no  direct  act  meddling  with  any  private  right  or 
privilege  by  the  railway  or  the  construction  thereof  ; so  that 
the  railroad  or  way  cannot  truly  be  said  to  interfere  with 
or  encroach  on  any  fee  simple  right,  private  easement  or 
privilege  of  the  plaintiff  The  act  complained  of  is  therefore, 
in  my  opinion,  shewn  by  the  plea  to  be  one  with  respect  to 
which  the  duty  alleged  in  the  declaration  does  not  arise  or 
apply ; and  therefore,  as  to  the  demurrer  to  the  plea  to  the 
first  count,  the  defendants  should  have  judgment. 

The  second  count,  and  the  objection  raised  by  way  of 
general  demurrer  thereto,  and  the  plea  to  that  count  and 
the  demurrer  thereto,  appear  to  present  two  questions : — 

First.  Whether  the  count,  on  the  face  of  it,  shews  a state 
of  things  entitling  the  plaintiff'  to  compensation,  the  amount 
whereof  is  t*o  be  ascertained  by  arbitration  under  the  statute 
4 W m.  IY. ; because,  if  so,  the  defendants’  duty  was  to  refer 
on  plaintiff’s  demand,  and  their  refusal  would  entitle  him  to 
maintain  an  action. 

Secondly.  Whether  the  facts  disclosed  in  the  plea  shew 
that  the  acts  on  which  the  plaintiff  relies  as  entitling  him  to 
compensation  are  of  such  a character  as  to  confer  on  him 
any  such  right ; but  that,  even  if  some  damage  may  arise  to 
him  the  statute  does  not  provide  or  intend  to  provide  for 
his  obtaining  any  satisfaction  therefor. 

The  count  sets  forth  that,  after  the  defendants  had  con- 
structed the  railway,  plaintiff  was  owner  of  the  south  half 
of  lot  No.  6 &c.  (as  before)  on  the  west  side  of  Mary-street, 
with  dwelling  house  and  stables,  and  the  right  to  have  the 
light  and  air  pass  from  Mary-street  to  his  lot  &c.,  and  to 
have  easy  and  convenient  approach  to  and  from  Mary-street 
in  that  portion  thereof  opposite  to  his  lot,  and  to  have  the 
rain  and  flood  waters  drain  off  from  his  lot  over  Mary-street ; 
and  that  plaintiff  carried  on  business  as  a carter,  and  resided 
on  this  lot  to  carry  on  such  business.  That  defendants, 
after  finishing  their  railway,  under  the  statutes,  “ thought 
it  requisite  and  convenient,  for  the  purposes  of  their  said 
railway,  to  make  &c.  in  and  upon  the  route  of  the  said 
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railway,  and  upon  the  lands  adjoining  and  near  the  same 
— to  wit,  the  said  portion  of  Mary-street  aforesaid,  which 
is  opposite  and  adjacent  to  the  said  lands  and  premises  of 
the  plaintiff — divers  works,  ways  and  roads  and  conveniences 
— to  wit,  a certain  bridge,  and  a certain  raised  way  and 
approach  thereto ; ” and  for  effecting  such  purposes  placed 
upon  the  lands  near  to  and  adjoining  the  railway — to  wit,  on 
the  part  of  Mary-street  adjacent  and  opposite  to  plaintiff’s 
lot — a quantity  of  earth — to  wit  &c. ; by  means  whereof 
the  light  and  air  were  interrupted  &c.,  by  means  whereof 
the  fee  simple  rights  and  private  easements  and  privileges 
of  plaintiff  were  interfered  with  and  damaged. 

To  this  defendants  plead  that,  on  the  22nd  of  December, 
1852,  the  plaintiff  conveyed  to  them,  by  deed  of  that  date 
the  north  half  of  lot  No.  6 &c.,  the  same  having  been 
selected  by  them  for  the  purposes  of  the  railway : habendum, 
in  fee : that  defendants,  afterwards  and  before  the  said  times 
when  &c.,  under  the  powers  contained  in  4 Wm.  IV.  ch.  29, 
and  8 Vic.  ch.  86,  constructed  their  railway  across  the  north 
half  of  lot  No.  6 so  conveyed  to  them  by  plaintiff,  and  across 
a portion  of  Mary-street  contiguous  to  the  north  half ; and 
because  it  was  necessary,  in  the  construction  of  the  railway, 
to  excavate  on  the  north  half  of  lot  No.  6,  and  on  that  part 
of  Mary-street  across  which  the  railway  is  constructed  below 
the  former  level,  the  defendants  did  excavate  the  north  half 
&c.,  and  the  portion  of  Mary-street  contiguous  thereto,  to 
the  depth  of — to  wit,  &c, — and  constructed  the  railway  on 
such  excavation,  across  Mary-street  and  the  north  half,  &c. ; 
and  because  Mary-street  was  a public  highway  defendants 
built  a bridge  across  the  railway,  in  the  line  of  the  street, 
for  the  purpose  of  restoring  it  in  a sufficient  manner  not  to 
impair  its  usefulness;  and  because  Her  Majesty’s  subjects 
could  not  cross  the  said  bridge  without  the  raising  of  that 
portion  of  the  street  in  front  of  and  contiguous  to  the  south 
half  of  No.  6,  to  the  height  of — to  wit,  &c. — and  because 
it  was  necessary  to  raise  the  street  to  that  height,  for  the 
purpose  of  restoring  the  same  in  a sufficient  manner  not 
to  impair  its  usefulness,  defendants  did  necessarily  make 
an  embankment  of  the  height  of — to  wit,  &c. — on  that  part 
16  6 c.  p. 
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of  the  street  in  front  of  the  south  half,  &c.,  to  and  for  the 
purpose  of  maintaining  such  embankment,  built  a stone 
drain  along  that  street  in  front  of  and  contiguous  to  the 
south  half,  &c.,  and  did  thereby  carry  off  and  drain  away 
the  rain  and  flood  waters  descending  on  the  said  street 
and  the  lands  contiguous  thereto,  into  another  drain  upon 
the  north  half,  &c.,  doing  no  unnecessary  damage,  which  are 
the  grievances  in  respect  whereof  defendants  refused  to 
appoint  an  arbitrator.  Verification. 

The  ground  of  demurrer  to  this  plea  is,  that  it  admits  all 
the  grievances  stated  in  the  second  count,  and  only  justifies 
them  as  acts  done  under  the  authority  of  the  statutes  referred 
to  ; while  the  plaintiff  is  not  complaining  that  the  acts  them- 
selves were  unlawful,  but  that  defendants  would  not  appoint 
an  arbitrator  to  ascertain  the  compensation  to  which  he  was 
entitled  for  damages  arising  from  those  acts. 

The  plaintiff  states  the  grievance  from  which  the  damage 
to  him  results  to  be,  that  defendants  thought  it  requisite  and 
convenient,  for  the  purposes  of  their  railway,  to  raise  that 
part  of  Mary-street  adjacent  and  opposite  to  his  premises, 
by  making,  erecting,  &c.,  thereon  divers  works,  ways  and 
conveniences — to  wit,  a certain  bridge  and  a certain  raised 
way.  By  the  plea  it  is  shewn  that  this  bridge,  and  this 
raising  of  the  street,  was  erected  and  made  to  restore  the 
public  highway  where  the  railway  intersects  it. 

The  plaintiff  founds  his  right  to  arbitration  on  the  5th 
section  of  4 Wm.  IV.  ch.  29,  which  among  other  things, 
authorizes  the  defendants  to  make,  &c.,  in  and  upon  the 
route  of  the  said  railway  or  upon  the  lands  adjoining  or 
near  the  same,  all  such  works,  ways,  roads  and  conveniences 
as  the  company  shall  think  requisite  and  convenient  for  the 
purposes  of  the  said  railway,  and  also  from  time  to  time 
to  alter,  repair,  amend,  widen  or  enlarge  the  same,  or  any 
other  of  the  conveniences  above  mentioned,  as  well  for 
carrying  or  conveying  goods,  &c.,  to  and  from  the  said 
railway,  as  for  the  carrying  or  conveying  of  all  manner 
of  materials  necessary  for  making,  erecting,  furnishing, 
altering,  repairing,  amending,  widening  or  enlarging  the 
works  of  or  belonging  to  the  said  railway,  “ doing  as  little 
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damage,  &c.,  and  making  compensation,  &c.  But  as  I read 
the  plea  it  shews  that  the  bridge  and  the  approach  to  it  were 
not  built  or  constructed  for  the  convenience  or  purposes  of 
the  railway  as  explained  in  the  5th  section,  neither  for 
carrying  or  conveying  goods,  &c.,  or  materials  requisite  for 
the  use  of  the  works  of  or  belonging  to  it;  but,  in  compliance 
with  the  requisitions  and  conditions  of  the  9th  section,  to 
restore  a public  highway  for  the  public  use,  and  which  so 
far  as  the  purposes  of  the  railway  are  concerned,  might  and 
most  probably  would  never  have  been  constructed  at  all. 
I do  not  therefore  understand  the  plea  in  the  sense  put  upon 
it  by  the  demurrer  as  admitting  a grievance  which,  under  the 
5th  section,  entitled  the  plaintiff  to  reference  to  determine  his 
compensation,  but  rather  as  setting  up  that  the  acts  done  and 
complained  were  of  a sufficient  character,  and  came  under 
the  9th  section,  which  does  not  provide  for  compensation  or 
for  a reference  to  arbitration  to  settle  the  extent  thereof. 

Adopting  this  opinion,  the  plea  is  a good  answer  to  the 
count,  because  it  shews  the  acts  complained  of  do  not  come 
within  that  section  of  the  statute  which  gives  the  plaintiff  a 
right  to  compensation,  to  be  ascertained  by  means  of  arbitra- 
tion. And  the  second  point  I have  suggested,  and  which 
arises  under  the  demurrer  to  the  declaration,  becomes  un- 
important for  the  present  decision.  I do  not  wish  to  say 
that  every  kind  of  injury  or  damage  to  private  rights  may 
be  inflicted,  in  doing  what  the  ninth  section  authorizes, 
without  giving  the  parties  who  sustain  such  damage  a right 
to  redress  ; though  if  the  injurious  act  be  clearly  within  the 
authority  of  the  statute  and  necessary  for  the  public  pur- 
poses pointed  out,  I do  not  see  how  a private  individual 
can  claim  compensation,  in  the  absence  of  direct  legislative 
provision. 


Per  Qur. — Judgment  for  defendants. 
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Street  v.  Crooks  et  al. 

Trespass  — When  action  will  not  lie. 

Trespass  qu.  cl.  fr.  will  not  lie  against  a defendant  for  acts  committed  under 
the  authority  of  the  party  in  possession  of  and  claiming  the  land  during 
the  time  an  action  of  ejectment  against  the  person  in  possession  was 
pending. 

Trespass  quare  clausum  fregit,  being  lot  No.  31  4th 
concession  Beverley;  destroying  fences,  cutting  down  and 
destroying  trees  and  underwood,  and  taking  and  converting 
the  same.  Second  count,  de  bonis  asportatis,  trees,  logs  &c. 
The  trespasses  in  this  first  count  were  laid  on  the  1st  of 
September,  1853,  and  on  divers  other  days  between  that 
day  and  the  commencement  of  this  suit.  Those  in  the 
second  count  were  laid  on  the  1st  of  December,  1853,  and 
on  divers  other  days,  &c.  The  writ  in  this  cause  was  sued 
out  on  the  22nd  of  July,  1854. 

Pleas — First.  Not  guilty  to  both  counts.  Second  (to  first 
count).  Close  not  the  plaintiff’s.  Third  (to  second  count). 
Goods  not  the  plaintiff’s.  Fourth  (to  both  counts).  That 
the  trespasses  were  committed  by  defendants  jointly  with 
one  James  Prendergast,  who  with  defendants  was  jointly 
liable  for  the  trespasses  in  the  declaration  mentioned.  That 
before  the  commencement  of  this  suit  the  plaintiff  commenced 
an  action  against  Prendergast,  and  on  the  19  th  of  August, 
1853,  issued  a summons  in  ejectment  against  him  (set  forth) 
to  recover  possession  of  the  north  half  of  lot  No.  31,  4th 
concession  of  Beverley ; and  that  plaintiff  annexed  to  such 
summons  a notice  that  the  plaintiff  would  proceed,  at  the 
trial  of  that  ejectment,  for  the  use,  occupation,  rents  and 
profits  of  the  same  premises,  and  for  all  damages,  waste 
and  injury  accrued  to  the  premises  while  in  his  occupation, 
and  had  Prendergast  served  with  that  summons  and  notice. 
The  plea  then  set  out  the  appearance  by  and  plea  of  Pren- 
dergast in  the  usual  form,  and  averred  that  the  cause  came 
on  for  trial  in  April,  1854,  and  that  the  jury  found  for 
plaintiff  and  assessed  his  damages  at  £10 ; and  that  on  the 
23rd  June,  1854,  plaintiff  enters  his  judgment  accordingly. 
Averment : that  the  close  in  which  &c.  was  the  same  as  that 
mentioned  in  the  summons  in  ejectment : that  the  trespasses 
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mentioned  on  the  notice  served  on  Prendergast  were  the 
same  trespasses  as  those  alleged  in  this  declaration,  &c., 
averring  in  substance  that  the  verdict  and  judgment  re- 
covered against  Prendergast  were  for  the  same  trespasses 
and  damages  sued  for  and  claimed  in  this  action.  Fifth. 
As  to  so  much  of  the  declaration  as  relates  to  personal  pro- 
perty, a similar  plea  to  the  fourth. 

Replication  to  fourth  and  fifth  pleas  : New  assignments  of 
other  and  different  trespasses  and  other  and  different  causes 
of  action  than  those  in  respect  of  which  the  plaintiff  recovered 
damages  against  Prendergast : to  which  new  assignments 
the  defendant  pleaded  not  guilty. 

The  trial  took  place  at  Hamilton,  in  October,  1855,  before 
Richards , J . The  plaintiff’s  title  to  the  lot  was  proved:  and 
that  the  defendants,  between  the  beginning  of  January  and 
the  middle  of  March  1854,  having  bought  100  pine  trees 
then  growing  on  this  lot,  from  Prendergast  who  had  erected 
a log  house  on  it,  and  in  the  latter  part  of  January,  1854, 
moved  into  it,  cut  into  saw  logs  and  took  away  nearly  the 
whole  number  of  100  trees.  The  cutting  of  the  trees  com- 
menced before  Prendergast  moved  into  the  log  house.  There 
was  evidence  to  shew  the  defendants  had  notice  of  the  plain- 
tiff’s title  to  the  land,  though  Prendergast,  after  trying  to 
purchase  from  the  plaintiff,  had,  as  he  asserted,  bought  the 
premises  from  another  person  named  Dunn,  who  set  up  title 
to  it  and  to  other  lots  in  the  neighborhood,  but  whose  title 
failed  on  a trial  between  other  parties  at  the  assizes  in  April, 
1854,  on  which  Prendergast  abandoned  his  defence  and  left 
the  place  in  April,  1854. 

For  the  defendants  it  was  objected,  that  the  plaintiff  could 
have  recovered  from  Prendergast  for  all  damages  done  to 
the  land  from  the  commencement  of  the  ejectment  suit,  as 
well  as  before,  up  to  the  entry  of  judgment  in  June,  1854, 
or  at  all  events  up  to  the  time  of  trial  in  April,  1854  : that 
it  was  not  competent  for  plaintiff  in  this  action  to  shew  that 
by  any  arrangement  or  understanding  between  him  and 
Prendergast  any  exception  was  made  of  particular  damage 
or  injury  to  the  land,  and  that  consequently  plaintiff  had 
only  asked  for  or  recovered  certain  damages  from  Prender- 
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gast,  which  did  not  include  the  damages  now  sought  for. 
The  learned  judge  ruled  that  the  plaintiff  could  only  be 
considered  as  having  recovered  damages  in  the  ejectment 
up  to  the  time  of  the  commencement  of  that  suit.  Upon 
this  ruling  the  plaintiff  gave  evidence  of  an  agreement,  made 
just  before  the  trial  of  the  ejectment,  that  the  plaintiff  should 
take  a verdict  against  Prendergast,  and  ten  pounds  damages 
for  all  damages  up  to  the  comencement  of  that  suit,  under 
the  belief  that,  according  to  law,  the  plaintiff  could  claim  no 
more.  The  writ  of  possession  was  not  executed  till  about 
the  end  of  June,  1854.  ' 

At  the  close  of  plaintiff’s  suit  a nonsuit  was  moved  for, 
on  the  ground  that  Prendergast,  being  in  actual  possession, 
sold^the  trees  to  defendants,  and  therefore  the  plaintiff 
cannot  maintain  his  first  count ; and  as  to  the  second,  that 
plaintiff  could  have  recovered  all  the  damages  in  the  action 
of  ejectment,  and  cannot  therefore  recover  them  now ; and 
also  to  the  second  count,  that  if  defendant  bought  bond  fide 
from  Prendergast  in  possession  the  plaintiff  cannot  recover 
at  all.  The  Teamed  judge  refused  to  nonsuit,  and  told  the 
jury  that,  as  to  the  first  count,  if  the  possession  of  Prender-  • 
gast  was  merely  colorable,  then  plaintiff  is  entitled  to  recover 
whatever  damages  they  should  think  he  had  sustained:  that 
if  plaintiff  owned  the  land,  the  saw  logs  cut  upon  it  were  his 
property,  and  he  was  entitled  to  the  value  of  them. 

The  jury  found  for  plaintiff,  damages  £26  5s. 

In  Michaelmas  Term,  A.  Crooks  obtained  a rule  Nisi  to 
set  aside  the  verdict  and  grant  a new  trial,  on  the  ground 
that  the  verdict  was  against  law  and  evidence,  and  for  mis- 
direction and  the  reception  of  improper  evidence. 

In  Easter  term,  S.  Richards  shewed  cause.  He  cited 
Curtis  etux.  v.  Jarvis,  10  U.  C.  Q.  B.  R 466:  Harris  v.  Lang, 
13  U.  C.  Q.  B.  R 233;  Wilkinson  v.  Kirby,  1 Jur.  N.  S.  164 ; 
contending,  on  the  authority  of  this  case,  that  actions  of 
ejectment  are  placed  on  the  same  footing  as  other  actions 
by  our  statute  14  & 15  Vic.  ch.  114,  and  therefore  the 
plaintiff  could  not  recover  for  damages  accruing  after  his 
writ  of  summons  in  ejectment  was  made  out. 

A.  Crooks , in  support  of  his  rule,  contended  that  the 
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plaintiff  was  out  of  possession  at  the  time  the  trespasses 
complained  of  were  committed.  The  recovery  against  Pren- 
dergast  estopped  the  plaintiff*  from  asserting  the  contrary  ; 
and  the  defendants,  having  bought  the  growing  timber  from 
Prendergast,  became  possessor  in  estate  with  him.  On  this 
point  he  cited  Dod  v.  Aimer  and  the  Duchess  of  Kingston’s 
case  ; 2 Sm.  Lead’s  Co.  417 ; Armstrong  v.  Norton,  2 Irish 
L.  Rep.  96  ; Lichfield  v.  Ready,  5 Exch.  939 ; Doe  v.  Carter, 
9 Q.  B.  836;  Wheeler  v.  Montefiere,  2 Q.  B.  133;  Gordon 
v.  Harper,  7 T.  R.  9 ; Willsheor  v.  Cottrell,  17  Jur.  758 
reported  also  in  1 E.  & B.  678.  But  he  stated  he  relied 
even  more  on  the  effect  of  the  recovery  of  damages  against 
Prendergast,  which  he  contended  would  bar  an  action  to  be 
brought  against  him  for  cutting  the  trees,  and  therefore 
should  equally  protect  the  defendants.  On  this  point  he 
cited — Ellison  v.  Jiles,  11  A.  & E.  655;  Lord  Bagot  v. 
Williams,  3 B.  & C.  235  ; Hochester  v.  De  la  Tour.  17  Jur. 
972,  reported  also  in  2 E.  & B.  678;  Gregory  v.  Cottrell, 
17  Jur.  525,  reported  also  in  2 E.  & B.  360 ; Buckland  v. 
Johnson,  15  C.  B.  145  and  18  Jur.  775 ; Shadwell  v. 
Hutchinson,  2 B.  & A.  97 ; Elliott  v.  Allen,  1 C.  B.  18. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Nothing  is  better  settled  than  that  a plaintiff  in  order  to 
maintain  trespass  qu.  cl.  freg.  must  be  in  the  actual  pos- 
session of  the  close  at  the  time  when  the  injury  is  committed. 
It  is  this  which  distinguishes  it  from  those  cases  in  which 
the  plaintiff  must  shew  a title.  A plaintiff  cannot  maintain 
trespass  qu.  cl.  freg.  if  he  has  not  actual  possession,  though 
he  has  the  freehold  in  land — Com.  Dig.  Trespass,  B.  3.  If, 
therefore,  the  plaintiff  have  not  the  actual  possession,  the 
fact  that  he  has  the  title  will  not  enable  him  to  recover;  for 
though  the  title  draws  the  possession  to  it,  if  there  be  no 
other  party  actually  in  occupation,  yet,  however  clear  the 
title,  if  there  be  a possession  adverse  to  him  who  has  such 
title,  he  cannot  maintain  trespass  till  he  has  recovered  the 
possession,  or,  as  it  is  said,  “ without  an  actual  possession 
by  entry  on  the  land.”  Against  whom  he  recovers  in  eject- 
ment he  may  also  recover  in  trespass  for  mesne  profits,  from 
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the  day  of  demise  laid,  in  the  old  form  of  proceeding  ; and 
under  the  new,  at  least  from  the  commencement  of  the 
action,  which  is  all  that  need  be  asserted  for  the  purposes 
of  this  case ; for  the  defendant  is  not  after  the  recovery  in 
ejectment,  permitted  to  deny  that  the  plaintiff  was,  at  the 
respective  periods  referred  to,  able  to  maintain  an  action  for 
the  mesne  profits.  As  in  the  case  of  a disseisin,  the  disseizee 
after  an  entry  might  have  an  action  of  trespass  against  the 
disseizor  for  any  trespass  done  by  him  after  the  disseisin; 
for  by  the  re-entry  his  possession  is  restored  ab  initio — 2 
Roll.  Ab.  554  pi.  5.  The  law  is  thus  summed  up  in  Buller’s 
Nisi  Prius  (87  a :)  “ In  case  the  plaintiff  can  prove  his  title 
accrued  before  the  tine  of  the  demise,  and  prove  the  defend- 
ant to  have  been  longer  in  possession,  he  shall  recover 
antecedent  profits ; but  in  such  case  the  defendant  will  be 
at  liberty  to  controvert  the  title,  which  he  cannot  do  in  case 
the  plaintiff  do  not  go  for  more  time  than  is  contained  in  the 
demise;  because,  being  tenant  in  possession,  he  must  have 
been  served  with  the  declaration,  and  therefore  the  record 
is  against  him  conclusive  evidence  of  the  title;  but  against 
a precedant  occupier  the  record  is  no  evidence,  and  there- 
fore again  ;uch  a one  it  is  necessary  for  the  plaintiff  to 
prove  his  title  and  also  to  prove  an  actual  entry ; for  trespass 
being  a possessory  action  cannot  be  maintained  without  it.” 
In  the  present  case  the  action  of  ejectment  brought  by 
the  plaintiff  against  Prendergast  was  pending  at  the  time 
the  trespasses  which  form  the  subject  matter  of  this  action 
were  committed.  As  against  Prendergast  I apprehend  it 
could  not  be  deemed  by  the  plaintiff  that  he  was  out  of 
possession  pending  the  action  of  ejectment  whatever  might, 
as  between  them,  be  the  effect  of  the  recovery  in  that  action, 
and  the  relation  by  which  the  plaintiff  would,  after  that 
recovery,  be  enabled  to  maintain  trespass  against  Prender- 
gast for  mesne  profits.  In  the  action  of  ejectment,  as  it 
now  exists,  there  is  no  fiction  of  an  entry  during  which  the 
owner  executes  a lease  to  John  Doe,  who  is  afterwards 
entitled.  The  writ  of  summons  must  name  the  party  in 
actual  possession,  eft*  in  case  of  a vacant  possession,  the # 
person  last  in  actual  possession,  as  defendant;  and  the 
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plaintiff  brings  the  action  because  he  is  out  of  possession, 
and  is  put  to  his  action  to  recover  it.  Whoever  he  names 
as  defendant  in  the  summons  he  thereby  admits  to  have 
possession  ; and  till  recovery  the  presumption  is,  that  such 
defendant  continues  in  possession.  This,  prima  facie,  es- 
tablishes that  the  plaintiff  was  not  in  actual  possession  at 
the  time  the  trespasses  complained  of  in  this  action  were 
committed.  And  as  a fact  it  appeared  that  neither  he  nor 
Ms  father,  under  whose  will  he  derived  title,  ever  had  taken 
actual  possession  at  all.  ' Then,  however,  Prendergast  may 
be  affected  by  the  recovery,  and  may  after  it  be  prevented 
from  denying  that  the  plaintiff  had  such  a possession  as 
would  enable  him  to  maintain  trespass  for  mesne  profits, 
that  doctrine  does  not  apply  to  these  defendants  ; and  the 
plaintiff  must,  on  the  pleadings  in  this  case,  prove  a title 
accompanied  by  possession,  to  entitle  him  to  maintain  tres- 
pass. Now  the  only  way  in  which  he  can  be  said  to  have 
done  this  is  by  endeavouring  to  establish  that  Prendergast’s 
possession  was  merely  colourable,  and  that  defendants  were 
acting  in  fraudulent  collusion  with  him. 

The  evidence  shews  that  one  Dunn  had  set  up  a claim  of 
title  to  this,  among  other  lands  : that  while  the  possession 
of  this  lot  was  in  fact  vacant,  Prendergast  purchased  from 
him,  and  actually  took  possession,  building  a small  house 
thereon,  and  that  he  or  his  family  were  living  in  this  house 
when  the  timber  which  forms  the  subject  matter  of  this 
action  was  cut  and  taken  away.  The  ejectment  brought  by 
plaintiff  was  defended  on  the  strength  of  Dunn’s  title.  It 
may  have  been  on  the  part  of  Prendergast  a mere  specula- 
tion ; but  however  that  may  be,  the  defence  of  the  ejectment 
was  not  given  up  until,  by  the  trial  of  another  cause,  it  was 
made  manifest  that  Dunn  had  no  title.  There  was  not  suf- 
ficient evidence  to  shew  that  the  defendants  were  parties  in 
any  way  to  Prendergast’s  purchase  from  Dunn,  if  that  were 
collusive,  or  that  they  even  knew  the  nature  of  his  claim.  I 
think  this  must  prevent  our  treating  the^possession  of  Pren- 
dergast as  a mere  colourable  pretence  between  him  and  the 
defendants  in  this  cause,  in  order  that  the  one  should  sell 
and  the  other  should  buy  the  timber  now  in  question. 

17  * 6 C.  P. 
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It  appears  to  me,  therefore,  that  trespass  will  not  lie, 
though  it  may  be  readily  conceded  that  the  plaintiff  had  the 
right  of  property  when  the  trees  were  cut,  and  possibly  even 
the  right  of  possession  of  the  timber  directly  after  they 
were  severed.  As  a consequence,  this  rule  should  be  made 
absolute.  It  is  however  most  probable  that  in  another 
action  the  plaintiff  may  be  entitled  to  recover  the  full  value 
of  the  timber  taken,  and  with  a larger,  and  in  that  respect 
perhaps  more  correct,  valuation  in  damages.  It  may  there- 
fore be  for  the  plaintiff’s  interest  to  submit  to  a nonsuit,  if 
the  defendants  do  not  make  such  an  arrangement  as  the 
plaintiff  is  reasonably  entitled  to  demand.  As  at  present 
advised,  it  does  not  appear  to  me  that  the  defendants  could 
successfully  contend  that  the  damages  recovered  by  the 
plaintiff  from  Prendergast  would  cover  the  value  of  the 
timber  taken  by  them. 

Rule  absolute. 


Buchart  v.  The  Municipality  of  the  United  Townships 
of  Brant  and  Carrick. 

Proof  of  by-law. 

The  court  will  discharge  a rule  to  quash  a by-law  moved  on  a copy  of  the  by- 
law, verified  in  a manner  different  from  that  pointed  out  by  the  statute, 
'unless  the  reasons  for  such  variance  are  clearly  and  satisfactorily  ex- 
plained. 

8.  Richards > in  Michaelmas  term  last,  obtained  a rule 
Nisi  (returnable  on  the  1st  of  Hilary  term),  calling  on  the 
Municipality  of  the  United  Township  of  Brant  and  Carrick 
to  shew  cause  why  a by-law,  entitled,  “ No.  4,  to  raise,  by 
way  of  loan,  the  sum  of  £500,  payable  with  interest  in 
seven  years,  for  the  purpose  of  cutting  several  roads  and 
bridging  streams  in  the  United  Townships  of  Brant  and 
Carrick,”  should  not  be  quashed,  on  the  following  grounds  : 
First.  That  the  amount  of  ratable  property  in  the  Munici- 
pality for  the  financial  year  next  preceding  the  passing  of 
the  by-law  is  not  set  forth  therein.  Second.  That  no  day  is 
named  on  which  the  by-law  shall  come  into  operation. 
Third.  That  the  interest  on  the  debentures  is  directed  to  be 
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made  payable  half-yearly  or  otherwise,  which  is  uncertain. 
Fourth.  That  the  by-law  purported  to  be  for  the  construc- 
tion of  certain  works,  which  were  nearly  all  done  and  paid 
for  before  the  by-law  was  passed.  Fifth.  That  there  are 
several  distinct  and  unequal  * rates  in  the  pound,  mentioned 
in  the  schedule,  to  be  levied.  Sixth.  That  the  by-law  does 
not  impose  a special  rate  per  annum,  to  be  levied  in  addition 
to  all  other  rates  levied  in  each  year.  Seventh.  That  the 
by-law  was  not  submitted  to  the  qualified  municipal  electors 
of  the  Municipality  for  their  approval. 

There  were  affidavits,  verifying  the  copy  of  the  by-law 
produced  to  be  a true  copy.  The  copy  produced  had,  more- 
over, no  seal.  The  facts  extrinsic  of  the  by-law  itself  , which 
constituted  the  foundation  of  the  fourth  and  seventh  ob- 
jections, were  also  stated  on  affidavit. 

In  Easter  term  G.  Robinson  shewed  cause.  He  objected 
to  the  want  of  a seal,  and  to  the  sufficiency  of  the  excuse  for 
its  not  being  attached  to  the  copy  as  the  statute  requires  ; 
also,  that  the  certificate  of  the  clerk  was  insufficient ; that 
the  papers  should  be  entitled,  that  it  might  appear  who 
was  the  relator : that  though  Buchart  is  put  forth  as  the 
relator,  it  is  another  party  who  swears  to  the  copy  of  the 
rule — See  Fisher  v.  The  Municipal  Council  of  Vaughan,  10 
U.  C.  Q.  B.  R.  492.  He  referred  to  12  Vic,  ch.  81,  sec.  198  ; 
In  re  Conger  v.  Peterboro’  Municipal  Council,  8 U.  C.  Q.  B.  R. 
349 ; Cole  on  Quo  Warranto,  181 ; the  rule  in  the  Court  of 
Queen’s  Bench  in  England  of  Michaelmas  term,  3 Vic.,  and 
the  case  of  Regina  v.  Hedges,  11  A.  & E.  163,  shewing  that 
under  that  rule  the  affidavit  must  shew  at  whose  instance 
the  application  is  made. 

Richards , in  reply,  insisted  that  the  affidavits  in  this  case, 
stating  distinctly  that  the  copy  put  in  was  a true  copy  of  the 
by-law,  furnished  more  direct  evidence  of  its  authenticity 
than  the  attaching  of  the  seal  would  do  ; that  it  appeared 
the  clerk  had  stated  that  he  dared  not  put  the  seal : that  in 
Easter  term  17  Vic.  the  Court  of  Queen’s  Bench,  in  Morrison 
v.  Municipality  of  Arthur,  granted  a rule  to  quash  a by-law, 
dhough  the  clerk  had  refused  to  certify  it.  Supposing  the 
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case  properly  before  the  court,  the  other  side  had  not  at- 
tempted to  support  the  by-law. 

Draper,  C.  J. — The  105th  sec.  of  12  Yic.  ch.  81,  makes 
it  the  duty  of  the  township  clerk,  on  the  application  of  any 
resident  of  any  township,  or  any  other  person  having  an 
interest  in  the  provisions  of  a by-law,  and  on  payment  of 
his  fee,  to  furnish  a copy  of  such  by-law,  certified  under  his 
hand  and  the  seal  of  the  municipal  corporation  ; and  either 
of  the  superior  courts  of  common  law  may  be  moved,  “ upon 
production  of  such  copy,  and  upon  affidavit  that  the  same  is 
the  copy  received”  from  the  clerk.  The  affidavit  of  Edmund 
Savage  states  that  the  copy  produced  is  the  copy  received  by 
him  from  the  clerk  of  the  municipality,  and  that  it  is  a true 
copy  of  the  said  by-law  passed  by  the  municipality.  There 
are  two  certificates  purporting  to  be  signed  by  the  clerk  of 
the  municipality,  one  dated  the  1st  of  November,  1855, 
watered  over  the  other,  which  is  dated  the  11th  of  October, 
1855,  and  so  as  partially  to  conceal  it,  though  it  is  not 
apparently  cancelled.  That  of  the  1st  of  November  is  in 
these  words : “ I hereby  certify  that  the  within  copy  of  by- 
law No.  4 passed  by  the  Municipality  of  the  United  Town- 
ships of  Brant  and  Carrick  on  the  25th  day  of  June  now  last 
past,  given  under  my  hand  this  1st  day  of  November,  1855. 
(Signed,)  A.  McVicar,  clerk,  &c The  other,  which  is  entirely 
covered  by  the  paper  on  which  the  foregoing  is  written,  is  as 
follows : “ I hereby  certify  that  the  within  is  a true  and 
correct  copy  of  a by-law  passed  by  the  Municipal  Council  of 
the  United  Townships  of  Brant  and  Carrick  on  the  25th  day 
of  June  last : Brant,  11th  October,  1855.  (Signed.)  A.  Mc- 
Vicar, secretary.”  Neither  of  the  foregoing  certificates  has 
any  seal ; and  the  absence  of  the  seal  of  the  municipality  is 
accounted  for  by  an  affidavit  of  Malcolm  Colin  Cameron,  that 
he  hath  been  informed  and  verily  believes  and  hath  good 
reason  to  believe,  “ that  the  clerk  of  this  municipality  was 
requested  and  refused  to  place  or  affix  the  seal  of  the  said 
municipality  to  the  certificate  annexed  to  and  at  the  end  of 
the  copy  of  by-laws  hereto  annexed  ; alleging  as  a reason* 
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that  ‘ he  dare  not  do  so ; ’ and  that  for  that  reason,  and  none 
other,  the  said  seal  is  not  placed  thereon  or  thereto.”  As 
this  affidavit  is  sworn  on  the  14th  of  November  last,  it  may 
allude  to  either  of  the  two  certificates,  one  of  which  is  annexed 
to  the  copy  of  the  by-law  produced  by  being  wafered  on  to  it ; 
and  the  other  (that  of  the  11th  of  October)  is  written  at  the 
end  of  the  copy  of  by-law  annexed  to  the  affidavit. 

Without  saying  that  there  are  no  circumstances  which  will 
induce  the  court  to  dispense  with  any  of  the  formalities,  by 
the  observance  whereof  the  by-law  is  to  be  considered  as 
verified  without  other  proof,  I may  observe  that  I think  it 
incumbent  on  parties  who  depart  from  the  directions  of  the 
statutes  to  explain  clearly  and  satisfactorily  to  the  court  the 
grounds  on  which  they  substitute  other  modes  of  proof  of  the 
by-law  moved  against.  There  are  two  things  to  be  established : 
First.  That  a by-law  was  passed;  second.  That  the  copy 
offered  to  the  court  is  a true  copy.  The  198th  section  of 
the  statute  referred  to  by  Mr.  Robinson  requires  all  by-laws'* 
to  be  authenticated  by  the  seal  of  the  corporation,  and  by  the 
signature  of  the  head  thereof,  or  of  the  person  presiding  &c., 
and  also  by  that  of  the  clerk  of  such  corporation ; and  then 
enacts,  that  any  copy  of  any  such  by-law  written  without 
erasure  or  interlineation,  sealed  with  the  seal  of  the  corpora- 
tion, and  certified  to  be  a true  copy  by  the  clerk,  and  by  any 
member  of  the  corporation  for  the  time  being,,  shall  be 
deemed  authentic,  and  shall  be  received  in  evidence  in  all 
courts  without  proof  of  the  seal  or  signatures,  unless  it  be 
* pleaded  that  any  of  them  are  forged. 

Now,  if  the  certificate  of  the  clerk  is  informal,  and  there- 
fore insufficient  for  the  purposes  of  this  application  under  the 
155th  section,  it  becomes  necessary  to  prove  the  by-law  au- 
thenticated by  what  the  198th  section  requires.  In  the 
present  case,  the  by-law,  according  to  the  copy  produced, 
was  signed  by  the  reeve,  and  countersigned,  “ A.  McVicar, 
Treasurer.”  He  may  be  the  same  person  who  was  clerk  in 
October  and  November  following ; but  unless  clerk  on  the 
25th  of  June,  when,  according  to  the  certificates  signed  by 
A.  McVicar,  the  by-law  was  passed,  it  was  not  duly  authen- 
ticated and  it  does  not  appear  how  this  was ; and  there  is  no 
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direct  evidence  that  the  original  by-law  was  sealed ; there  is 
only  a representation  of  a seal,  indicating  that  the  seal  was 
attached  to  the  original : sufficient  if  the  certificate  had  been 
in  conformity  with  the  statute ; but  without  that,  not  by  itself 
sufficient  to  prove  that  the  original  by-law  was  sealed. 

Assuming  that  if  the  clerk’s  refusal  to  affix  the  seal  were 
distinctly  proved,  other  proof  of  the  passing  of  the  by-law 
and  of  its  contents  would  have  been  receivable  to  warrant 
the  issue  of  this  rule,  I think  the  demand  and  refusal  should 
have  been  directly  proved.  That  the  court  ought  not,  without 
sufficient  cause  shewn  on  affidavit,  to  dispense  with  the  pro- 
duction of  a copy  certified  as  the  155th  section  requires,  and 
that  no  sufficient  proof  has  been  given  why  the  seal  is  not 
affixed,  to  enable  us  to  say,  that  other  proof  of  the  by-law 
should  be  received ; and  I do  not  think  the  other  proof  that  is 
offered  goes  far  enough. 

In  my  opinion,  therefore,  the  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 


McDonald  v.  Cochrane. 

Covenant. 

Plaintiff  demised  certain  premises  to  defendant  by  lease,  dated  the  1st  of 
November,  1849,  which  lease  contained  a covenant  to  the  effect  that  it 
should  be  “ competent  ” for  the  defendant  to  remove  the  then  front  window 
sashes  &c.,  and  to  put  the  best  plate-glass  windows  in  the  room  of  those 
removed  &c. : it  then  states  that  the  lease,  and  the  term  thereby  granted, 
is  upon  the  express  understanding  that  the  said  work  &c.  shall  be  made 
&c.  within  one  year  from  the  date  of  the  said  lease.  Held,  that  notwith- 
standing the  introduction  of  the  word  “competent”  the  defendant  cove- 
nanted to  do  the  work  specified. 

Covenant  on  a lease,  dated  the  lst’of  November,  1849,  of 
premises  on  King-street,  Toronto ; habendum,  for  five  years. 
The  declaration  set  forth  that  defendant  covenanted  that  he 
would,  within  one  year  from  the  date,  remove  the  front 
window  sashes  and  frames,  with  the  stone  work  at  the  sides 
thereof,  and  also  the  door  at  the  entrance  of  the  shop ; and 
would,  within  the  same  period,  put  the  best  large  plate-glass 
windows  in  room  of  the  windows  so  removed,  and  set  up 
cast-iron  supports,  instead  of  the  stone  pillars  then  being 
thereon ; and  that  the  said  alterations  should  be  made  under 
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the  superintendence  and  subject  to  the  approval  of  one  J.  S., 
in  his  capacity  of  architect,  and  entirely  at  defendant  s 
expense.  Averment:  that  defendant  entered  and  became 
possessed  of  the  term.  Breach  : that  defendant  did  not, 
within  one  year  from  &c.,  at  his  own  cost,  remove  &c.  (as 
in  the  covenant  set  forth),  nor  any  nor  either  of  them ; nor 
did  within  the  year  put  in  the  best  large  plate-glass  windows, 
nor  Set  up  the  cast-iron  supports,  but  wholly  neglected  &c.  ; 
and  so  defendant  hath  broken  his  covenant. 

Pleas. — First.  Non  est  factum.  Second.  Performance  in 
the  terms  of  the  covenant,  as  set  forth.  Third.  An  agree- 
ment made  after  the  time  for  performing  the  covenant  had 
elapsed  between  the  plaintiff  and  defendant,  that  in  con- 
sideration that  defendant  would  procure  one  W.  P.  to  become 
tenant  to  plaintiff  of  the  same  premises,  for  the  residue  of 
defendant’s  term,  plaintiff  agreed  to  accept  W.  P.  as  his 
tenant,  and  to  relieve  defendant  from  every  breach  of  cove- 
nant. Averment : that  defendant  did  procure  W.  P.,  and 
assigned  the  residue  of  the  term  to  him ; and  that  plaintiff 
accepted  W.  P.,  and  did  release  defendant.  Issue  was 
joined  on  the  first  two  pleas,  and  a traverse  taken  of  the 
release. 

At  the  trial,  before  Richards,  J.,  at  the  city  of  Toronto, 
in  May  last,  the  plaintiff  put  in  the  lease,  the  execution  of 
which  was  admitted.  The  covenant  which  it  contained,  in 
respect  whereof  this  action  is  brought,  is  as  follows  ; “ Lastly 
it  is  hereby  understood  and  agreed  upon  between  the  said 
parties  to  these  presents  that  it  shall  be  competent  for  the 
defendant  to  remove  the  present  front  window  sashes  and 
frames,  with  the  stone  work  at  the  side  thereof,  and  of  the 
door  at  the  entrance  of  the  said  shop,  and  to  put  the  best 
large  plate-glass  windows  in  the  room  of  the  present,  and  set 
up,  in  a substantial  manner,  cast-iron  supports  instead  of  the 
present  stone  pillars ; and  this  lease,  and  the  term  hereby 
granted,  is  upon  the  express  understanding  that  the  said 
work  and  alterations  shall  be  made  and  done  in  a good  and 
substantial  manner,  within  one  year  from  the  date  hereof ; ” 
and  further,  “ that  the  said  alterations  shall  be  made  and 
executed  under  the  superintendence  and  direction,  and  subject 
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to  the  approval  of  Joseph  Sheard,  Esq.,  in  his  capacity  of 
architect,  and  entirely  at  the  expense  of  (the  defendant,  who 
is  to)  have  the  benefit  of  all  the  glass,  stone  and  wood-work 
and  other  material  so  removed,  to  convert  and  make  use  of 
for  himself  to  the  best  advantage;  and  that  the  alteration  so 
made  and  all  the  glass,  frames,  iron  work  and  other  material 
so  put  in  shall  be  left  by  ” defendant  “ in  as  good  state  of 
repair  as  the  same  can  possibly  be,  at  the  expiration  of  the 
said  term  hereby  granted,  in  the  same  manner  as  the  rest  of 
the  premises.” 

The  defendant’s  covenant — contained  in  a preceding  por- 
tion of  the  lease — to  yield  up  possession  on  the  determination 
of  the  term,  with  all  fixtures  and  appurtenances,  concludes 
to  the  following  effect : “ And  shall  leave  the  whole  of  the 
said  premises,  and  all  the  walls,  wood,  stone  or  brickwork, 
and  all  the  windows  and  window  glasses,  together  with  such 
portion  of  wood,  stone  or  brick- work,  and  window  and 
windows,  which  shall  be  hereafter  made  and  built  upon  the 
said  premises  in  accordance  with  the  proviso  and  agreement 
hereinafter  contained,  in  as  complete  and  perfect  a state  of 
repair  and  appearance  as  the  same  can  be  under  reasonable 
wear  and  tear.”  It  was  proved  that  defendant,  in  1850, 
made  all  the  alterations  specified  in  the  lease,  except  putting 
in  the  plate-glass;  instead  of  which,  Smithfield  glass  was  put 
in.  Last  fall  (1855)  plate  glass  was  put  in,  of  a large  size, 
and  some  other  alterations  made  by  William  Polley,  the 
present  tenant.  Defendant’s  term  expired  in  November, 
1854.  It  did  not  appear  that  any  arrangement,  such  as  is 
stated  in  the  third  plea,  had  been  made ; but  it  was  proved 
that  plaintiff,  a few  weeks  before  the  trial,  was  asked  by  Mr. 
Sheard  (the  party  named  as  architect  in  the  lease)  why  he 
brought  this  suit  when  he  had  not  previously  expressed  dis- 
satisfaction with  what  defendant  had  done ; and  plaintiff 
replied  he  had  nothing  whatever  to  do  with  it,  it  was  Mr. 
Poll ey’s  suit.  For  defendant  it  was  objected  that  the  pro- 
viso at  the  end  of  the  lease  was  permission  to,  but  not  obli- 
gatory on  the  defendant ; and  that  as  the  plate-glass  has 
since  been  put  in  by  Polley,  plaintiff  can  claim  no  damage 
from  defendant  for  not  having  done  it.  Both  objections 
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were  overruled  by  the  learned  judge,  and  the  plaintiff  had  a 
verdict  for  £37. 

In  Easter  term  Freeland  obtained  a rule  nisi  for  a new 
trial,  on  the  law  and  evidence,  and  for  misdirection  as  to  the 
construction  pm  m the  proviso  in  question. 

Boyd  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Looking  at  the  whole  instrument,  I agree  in  opinion  with 
my  learned  brother  that  this  is  a covenant  by  the  defendant 
to  do  the  work  specified,  notwithstanding  the  introduction  of 
the  word  “ competent,”  which  does  not  in  itself  import  an 
obligation.  But  it  certainly  confers  right  and  authority, 
preventing  the  defendant  from  being  charged  with  waste,  or 
breach  of  other  covenants,  as  to  giving  up  the  premises  in  a 
specified  condition.  This  clause  of  the  lease  commences  with 
a statement  that  it  is  “ agreed  ” between  the  parties,  which 
constitutes  a covenant.  Then,  after  stating  that  it  shall  be 
competent  to  defendant  to  make  the  alterations  specified  the 
lease  and  the  term  is  declared  to  be  upon  the  express  under- 
standing that  the  said  alterations  shall  be  made  and  done 
in  a good  and  substantial  manner,  within  one  year  from  the 
date.  Then  an  immediate  benefit  is  granted  to  defendant  in 
consideration  of  the  alterations — viz.,  the  right  to  dispose  of 
the  glass,  stone,  wood  and  materials  removed. 

In  the  covenant  to  deliver  up  possession  these  contemplated 
alterations  are  referred  to  as  provided  for  in  the  “proviso  and 
agreement  hereinafter  contained.”  In  fact  every  word  except 
the  word  “ competent,”  imports  an  unconditional  agreement 
by  defendant;  and  that  being  so,  it  is,  I thiNv,in  accordance 
with  the  expressed  intention  of  the  parties  to  construe  the 
word  “ competent  ” as  the  obligation  on  the  part  of  the 
plaintiff  to  allow,  and  the  words  following  as  the  defendant’s 
undertaking  to"  perform  the  work  projected.  Otherwise  the 
words  as  to  express  understanding  that  the  work  shall  be  done 
within  a limited  time  become  contingent  on  the  defendant’s 
resolving  to  exercise  the  power  conferred — a result  which 
would  have  been  more  clearly  expressed  if  after  the  word 
“ competent  ” had*  been  inserted,  “ at  any  time  within  one 
18  6 c.  p. 
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year  from  the  date.”  For  the  defendant  cannot  reject 
those  words;  and  the  only  construction  he  can  give  them 
is  as  limiting  the  time  within  which  he  must  complete  the 
alterations,  whereas  in  the  manner  in  which  they  are  intro- 
duced they  import  an  absolute  underbaking  quite  as  clearly 
as  the  word  “ competent  ” imports  a power  which  defendant 
may  exercise  or  not  in  his  discretion. 

The  defendant  apparently  placed  the  construction,  that 
he  must  do  the  work,  if  at  all,  within  the  year,  by  doing  all 
that  was  done  in  1850.  The  moment,  however,  he  commenced 
the  alterations  he  must  be  considered  as  bound  to  complete 
them  according  to  the  terms  stated  in  the  lease,  both  as  to 
time  and  as  to  what  was  to  be  done.  So  that  if  this  were 
not  a covenant  on  his  part — a priori , it  must  either  be 
construed  as  an  implied  covenant  that  if  he  availed  himself 
of  the  permission  and  authority  given  him  he  would  make 
the  alterations  as  set  forth ; and  in  such  case,  the  introduc- 
tion of  a few  words  in  the  declaration  would  clearly  entitle 
the  plaintiff  to  recover ; or  if  no  such  covenant  could  be  im- 
plied, then  assumpsit  would  be  maintainable. 

I think,  however,  the  learned  judge’s  ruling  at  the  trial 
was  correct,  and  therefore  this  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 


Mills  v.  Hopkins. 

Parol  agreement — Railway  crossing. 

A right  to  cross  the  land  on  which  a railway  is  constructed  will  not  pass  by  a 
parol  agreement. 

Assumpsit. — Common  counts  for  money  lent,  money  paid 
and  money  received  by  defendant  for  plaintiff’s  use,  and  on 
account  stated. 

Plea — Non  assumpsit. 

The  trial  took  place  in  October,  1855,  at  Hafnilton,  before 
Richards,  J.  It  appeared  there  was  a written  agreement 
between  the  parties  made  in  November,  1853,  by  which,  to 
settle  all  differences  existing  between  them  respecting  a claim 
of  one  Stevenson,  defendant  agreed  to  give  plaintiff  a good 
and  sufficient  deed  of  the  land  belonging  to  defendant,  lying 
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between  the  Hamilton  and  Toronto  Railroad,  and  a farm 
owned  by  plaintiff,  “ being  eighteen  acres  ; ” the  title  of  the 
land  to  be  clear  from  all  incumbrances,  with  the  dower 
barred  ; the  deed  to  be  made  out  immediately.  The  agree- 
ment contained  other  stipulations  to  be  performed  by  each 
party  respectively,  but  not  bearing  on  the  question  in  dis- 
pute in  this  cause. 

The  piece  of  land  referred  to  formed  part  of  defendant’s 
property,  and  had  been  severed  from  the  other  portion  of  it 
by  the  Hamilton  and  Toronto  Railroad,  and  the  defendant 
had  a right  to  have  a bridge  or  farm  crossing  constructed 
from  one  portion  of  his  property  to  the  other  by  and  at  the 
expense  of  the  Railway  Company.  In  February  or  March, 
1854 — it  having  been  ascertained  that  the  piece  of  land  men- 
tioned in  the  agreement  of  November,  1853,  contained  only 
nine  acres  instead  of  eighteen — a verbal  arrangement  was 
made  between  plaintiff  and  defendant  by  which  defendant 
agreed  to  give  to  plaintiff  another  field  on  the  north  side  of 
the  railroad.  The  land  first  agreed  for  was  on  the  south  side, 
and  was  conveyed  according  to  the  agreement  of  November, 
1853.  The  defendant  also  agreed  to  give  up  to  plaintiff  his 
claim  for  the  bridge  or  farm  crossing.  The  agreement  was 
made  in  consequence  of  the  plaintiff  insisting  that  the  defen- 
dant was  bound  to  make  up  the  difference  between  the  quan- 
tity of  land  mentioned  in  the  agreement  of  November,  1853 
(18  acres)  and  the  actual  contents  of  that  piece  of  land  (9 
acres).  After  the  latter  agreement  was  thus  made  the  defen- 
dant received  the  sum  of  £92  10s.  from  the  Railway  Com- 
pany, and  in  consideration  thereof  on  the  2nd  May,  1854  re- 
leased all  his  claim  on  them  for  the  bridge  or  farm  crossing. 

It  was  objected  for  the  defence  that  the  latter  agreement 
was  void,  not  being  in  writing,  as  it  was  for  an  interest  in 
land  ; that  the  first  agreement  did  not  include  or  refer  to  the 
bridge : that  it  should  be  assumed  the  nine  acres  given 
under  the  second  agreement  were  of  equivalent  value  to  the 
nine  acres  deficient  under  the  first ; and  there  was  no  consider- 
ation for  the  giving  up  the  bridge  to  plaintiff;  that  if  the 
right  to  the  farm  crossing  is  a chattel  right,  the  agreement 
wouldbe  void  under  the  17th  section  of  the  Statute  of  Frauds, 
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for  no  part  performance  is  shewn,  there  being  no  proof  that 
the  second  nine  acres  were  conveyed. 

The  learned  judge  left  it  to  the  jury  to  say  whether  this 
was  an  agreement  in  part  to  give  up  or  make  over  to  plaintiff 
defendant’s  right  to  have  a bridge  or  farm  crossing  con- 
structed ; and  whether,  if  so,  defendant  had  sold  and  released 
such  right  to  the  Railway  Company,  and  had  received 
money  as  the  consideration  for  such  release.  If  they  found  for 
the  plaintiff  the  verdict  to  be  subject  to  the  opinion  of  the 
court.  The  jury  found  for  the  plaintiff,  and  £82  10s.  damages. 

In  Easter  term  the  case  was  argued  by  Eccles,  for  the 
plaintiff,  and  Crickmore  for  the  defendant. 

For  the  plaintiff  it  was  insisted  that  the  agreement  that 
defendant  would  assign  to  plaintiff  his  claim  on  the  Railway 
Company  did  not  require  to  be  in  writing,  and  that  the 
plaintiff  had  a right  to  claim  the  price  received  to  his  use, 
and  as  such  it  was  claimed  in  the  particulars. 

For  the  defendant,  it  was  urged  that  the  right  to  a farm 
crossing  could  only  belong  to  the  owner  of  the  land  severed, 
and  must  therefore  be  an  interest  in  land,  and  so  the  agree- 
ment would  be  void.  That  by  the  agreement  of  November, 
1858,  the  plaintiff  acquired  no  right  in  the  farm  crossing  for 
he  got  the  land  on  only  one  side  of  the  railroad.  That  agree- 
ment furnished  no  reason  for  the  transfer.  If  the  right  to 
have  a farm  crossing  was  a chattel  right,  the  agreement  was 
still  void,  there  being  no  parol  performance  or  memorandum 
in  writing. 

Draper,  C.  J. — The  facts  were  not  very  well  brought  out 
at  the  trial,  but  I gather  from  the  evidence  that  the  defendant 
had  owned,  and  had  conveyed  to  the  Hamilton  and  Toronto 
Railway  Co.  a piece  of  land  on  which  they  constructed  their 
railway,  and  that  by  such  construction  the  plaintiff’s  land 
was  divided  into  two  portions,  one  of  which  (supposed  to  con- 
tain 18  acres)  was  the  land  agreed  to  be  conveyed  by  defen- 
dant to  plaintiff  by  the  agreement  of  14th  November,  1853. 
The  right  to  the  farm  crossing  was  probably  the  result  of 
agreement  between  the  defendant  and  the  Railway  Company ; 
they  purchased  his  land  for  their  railway,  as  the  acts  of  incor- 
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poration  do  not,  as  in  many  other  cases,  expressly  provide 
for  it.  Had  it  not  been  for  this  agreement  to  give  the  defen- 
dant a farm  crossing — the  separation  of  his  land  into  two  parts 
would  have  been  a matter  of  compensation  to  be  determined 
as  matters  of  that  kind  are  provided  for  under  the  act.  And 
when  so  determined,  and  the  land  conveyed  to  the  railway 
company,  I apprehend  the  defendant  would  have  had  no 
general  right  to  cross  the  railway.  But  whether  he  had  so 
or  not,  it  is  plain  that  what  was  in  contemplation  between 
plaintiff  and  defendant  on  their  last  agreement  was  a right 
to  have  a bridge  or  farm  crossing  over  the  railway,  constructed 
at  the  expense  of  the  railway.  This  right  appears  to  me  to 
be  nothing  else  than  an  easement  upon  or  over  the  land  of 
the  Railway  Company,  the  land  sold  to  them  by  defendant. 
In  whatever  form  it  was  reserved  by  or  granted  to  defendant, 
it  was  the  right  to  cross  the  land,  or  the  railway  constructed 
on  the  land,  that  he  had,  and  which  he  afterwards  released. 
Such  a right  would  not  pass  by  parol  from  defendant  to 
plaintiff,  and  therefore  the  action  fails. 

Per  Cur. — Judgment  for  defendant. 


Topping  et  al.  v.  B.  B.  & Goderich  Railway  Company. 

Railway  Company — Power  to  make  promissory  notes. 

The  Buffalo,  Brantford,  and  Goderich  Railway  Company  have  no  power 
under  their  act  of  incorporation,  or  under  the  General  Railway  Clauses  Con- 
solidation Act,  to  make  promissory  notes. 

Assumpsit. — Writ  issued  on  the  24th  February,  1856. 

Declaration  dated  the  8th  of  March,  1856  : 

For  that  whereas  the  defendants,  on  the  21st  day  of  No- 
vember, A.D.  1855,  made  their  promissory  note  in  writing 
bearing  date  the  day  and  year  last  aforesaid,  and  then 
delivered  the  same  to  o'ne  Jedediah  Byard,  and  thereby 
then  for  value  received  promised  to  pay  to  the  order  of  the 
said  Jedediah  Byard  the  sum  of  439  dollars  with  interest 
thereon  from  the  date  of  the  said  note  at  the  office  of  the 
said  defendants  in  Brantford  three  months  after  the  date 
thereof,  which  period  had  elapsed,  &c.;  and  said  Jedediah 
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Byard  afterwards  duly  endorsed  the  said  note  to  the  plain- 
tiffs, and  the  said  defendants  thereupon  became  liable  to  pay 
the  amount  of  the  said  note  to  the  plaintiffs  according  to  the 
tenor  and  effect  thereof.  And  thereupon  the  defendants 
promised  &c. : breach — damage  of  600  dollars,  and  therefore 
they  bring  their  suit,  &c. 

Demurrer,  on  the  grounds  that  the  said  declaration  is 
founded  upon  a promissory  note  made  by  the  said  defend- 
ants— instruments,  in  the  nature  of  which  said  promissory 
note  the  said  defendants  have  no  authority  or  power  at  law 
to  make;  that  the  said  declaration  is  founded  upon  an 
instrument  in  writing  not  under  the  seal  of  the  said  Com- 
pany, the  said  Company  having  no  authority  to  bind  itself 
in  writing  except  by  an  instrument  under  the  seal  of  the 
said  Company. 

.Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

This  is  an  action  of  assumpsit  against  the  defendants,  an 
incorporated  company,  on  a promissory  note  alleged  to  have 
been  made  by  them,  dated  the  21st  of  November,  1855,  for 
439  dollars,  with  interest  from  date,  at  three  months  from 
date,  payable  to  one  Jedediah  Byard,  and  by  him  endorsed 
to  plaintiffs. 

Demurrer,  because  the  defendants  have  no  authority  in 
law  to  bind  themselves  by  a promissory  note. 

The  statute  16  Yic.  ch.  45,  recites  that  this  Company  com- 
menced under  the  authority  of  12  Yic.  ch.  84,  and  became  a 
body  corporate  under  the  13  & 14  Yic.  ch.  72,  and  were 
recognised  as  a body  corporate  by  the  name  of  the  Brantford 
and  Buffalo  Joint  Stock  Railroad  Company  in  the  statute  14 
& 15  Yic.  ch.  181,  and  enacts  that  such  incorporated  Company 
shall  thenceforth  be  a body  corporate  by  the  name  of  the 
Buffalo,  Brantford  and  Goderich  Railway  Company.  The 
statute  incorporates  (by  sec.  4)  certain  clauses  of  the  Railway 
Clauses  Consolidation  Act.  It  contains  no  provision  whatever 
conferring  pow&r  on  the  Company,  or  on  its  president,  direc- 
tors, or  any  other  of  its  officers,  to  sign  or  make  promissory 
notes,  nor  do  the  clauses  so  incorporated,  unless  the  23rd  sub- 
section of  section  16  of  the  Railway  Clauses  Consolidation  Act 
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Las  that  effect.  The  words  of  this  subsection  are:  “In  case  of 
the  absence  or  illness  of  the  president,  the  vice-president  shall 
have  all  the  rights  and  powers  of  the  president,  and  shall  be 
competent  to  sign  all  notes,  bills,  debentures,  and  other  instru- 
ments, and  to  perform  all  acts  which  by  the  regulations  and 
by-laws  of  the  Company,  or  by  the  acts  incorporating  the 
Company  are  required  to  be  signed,  performed  and  done  by 
the  president and  it  goes  on  to  provide  for  obtaining 
evidence  of  the  absence  or  illness  of  the  president,  when 
proof  of  that  fact  becomes  necessary  in  any  proceeding. 

Unless  the  Company,  or  the  directors  for  or  on  behalf  of 
the  Company,  were  expressly  authorized  to  give  promissory 
notes,  or  to  draw  or  accept  bills  of  exchange,  we  ought  not, 
and  I think  cannot,  presume  that  the  legislature  intended  to 
give  such  power.  But  the  general  powers  of  management 
given  to  the  directors  contain  no  such  authority ; and  if  the 
directors  have  it  not,  neither  the.  president  or  vice-president 
can  possess  it,  without  express  enactment  as  to  them.  It  is 
enough  to  say  that  in  my  opinion  the  subsection  above  quoted 
gives  no  such  power  to  the  president.  All  it  does  is  to  give 
to  the  vice-  president  power  to  do  the  several  acts  enumerated 
in  case  of  the  absence  or  illness  of  the  president,  whenever 
the  president  himself  might,  if  present,  do  them. 

Judgment  for  defendants. 


McFarlane  v.  Allen  et.  al. 

Recognizance  of  bail— Debt  on — Variance  in  declaration. 

In  an  action  of  debt  upon  a recognizance  of  bail  against  defendants  as  bail 
of  C. , the  declaration  alleged  that  the  defendants  entered  into  a recogni- 
zance, and  thereby  became  bail  for  said  C.  to  the  limits  of,  &c.  Plea,  nul 
tiel  record. 

On  the  recognizance  roll  being  produced,  it  appeared  that  the  debtor  C. 
had  also  joined  in  the  recognizance  with  defendants,  which  was  objected 
to  as  a variance. 

Held,  that  such  objection  was  invalid,  and  that  the  objection,  if  any,  should 
have  been  taken  by  the  plea  in  abatement. 

Trial  by  inspection  of  the  recognizance  roll. 

The  declaration  alleges  in  substance  that  one  David 
McWhirter  was  arrested  on  a Ga.  8a.  issued  at  the  suit  of 
the  plaintiff  against  him  on  a judgment  recovered  against 
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him  in  the  Court  of  Common  Pleas  at  Toronto  for  £291  11s, 
5d.  damages  and  costs  in  assumpsit:  that  defendants  entered 
into  a recognizance,  and  thereby  became  bail  for  David 
McWhirter  to  the  limits  of  the  goal  of  the  County  of  Prince 
Edward,  which  recognizance  was  allowed  and  enrolled  in  the 
Court  of  Common  Pleas : that  McWhirter  obtained  the 
limits,  and  afterwards  left  the  same  without  being  released 
&c.,  contrary  to  the  recognizance:  that  a large  sum  of 

money  was  due  for  the  damages,  costs,  sheriff  s poundage  &c., 
whereby  an  action  hath  accrued. 

The  defendants  severally  pleaded  nnl  tiel  recoijd.  The 
recognizance  roll  being  produced,  it  appeared  that  McWhirter 
as  well  as  defendants,  had  entered  into  it,  and  8.  Richards , 
for  defendants,  objected  to  the  variance. 

Hector  Cameron  answered  that  they  should  have  pleaded 
the  nonjoinder  in  abatement,  when  the  plaintiff  might  possibly 
have  replied  that  he  was  out  of  the  province.  He  cited 
McFarlane  v.  Allen,  4 U.  C.  C.  P.  B.  438 ; Cocks  et  al.  v. 
Brewer  et  ux.,11  M & W.  51 ; Mills  v.  McBride,  10  U.  C.  Q.  B. 
B.  145,  which  he  distinguished  on  the  ground  that  the  declara- 
tion only  states  a recognizance  entered  into  by  defendants ; 
wherefore  they  must,  if  they  desire  to  raise  the  defence, 
plead  that  there  was  another  bound,  who  is  within  the  juris- 
diction of  the  Court.  (The  court  will  presume  all  parties 
to  a recognizance  are  living  until  the  contrary  be  shewn — 
See  B.  v.  Young,  2 Anst.  448 ; B.  v.  Chapman,  Anst.  811.) 

8.  Richards,  contra,  insisted  on  the  variance  being  fatal. 
He  also  objected  that  there  was  another  variance — the 
declaration  in  this  cause  stating  defendants  to  have  become 
bail  for  one  Daniel,  and  not  David  McWhirter  as  the  recog- 
nizance roll  shewed,  though  in  the  copies  before  the  court 
that  variance  did  not  appear. 

Cameron  moved  to  amend  the  declaration. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I presume  it  maybe  done  under  7 W.  IY.  ch.  3,  sec.  15 ; 
but  it  would  seem  not  at  common  law  at  the  trial  by  the 
record,  so  as  to  prevent  the  defendant  from  obtaining  judg- 
ment— See  Bastall  v.  Stralton  (1  H.  Bl.  49),  Monkenbeck 
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y.  Bushnell,  (4  Dowling  136),  Blackmore  v.  Flemyng,  (7  T. 
R,.  447  note),  from  which  it  would  appear  the  court  could  not 
amend  at  common  law  at  the  trial.  Still  our  statute  makes 
all  the  difference  ; and  if,  after  judgment  of  failure  of  record, 
it  might  be  done  at  common  law,  then  it  may,  I presume,  be 
done  at  the  trial  under  the  statute,  which,  being  in  term,  the 
amendment  may  be  ordered  now,  considering  the  trial  as 
pending  during  the  whole  term.  Acting  upon  that,  we  order 
the  roll  to  be  amended  by  inserting  the  proper  Christian  name 
of  McWhirter,  David,  instead  of  Daniel,  for  whom  the 
defendants  in  this  action  became  bail. 

There  remains  the  question  whether  the  defendants  are 
entitled  to  judgment  of  failure  of  record,  upon  the  ground 
that  by  the  record  produced  it  appears  the  recognizance  was 
entered  into  by  Me  Whirter, together  with  the  two  defendants, 
and  that  it  therefore  does  not  prove  the  issue  that  there  is 
such  a record  as  that  declared  on — namely,  a record 
shewing  that  these  defendants  entered  into  a recognizance 
of  bail,  and  thereby  became  bail  to  the  limits  for  David 
Me  Whirter,  and  that  the  defendants  in  and  by  the  said 
recognizance  undertook  that  the  said  David  Me  Whirter 
should  remain  and  abide  within  the  limits  of  the  gaol  for 
the  County  of  Prince  Edward,  &c.,  &c.  The  question  seems 
to  me  decided  by  the  case  of  Cocks  v.  Brewer  (11  M.  & W. 
51),  which  was  an  action  of  debt  on  a judgment  against 
L.  B.  & E.  his  wife  ; and  the  declaration  stated  the 
judgment  to  have  been  recovered  against  the  said  E.  in  an 
action  on  promises,  which  promises  were  made  by  E.  whilst 
sole  and  unmarried. — Plea,  nul  tiel  record.  On  the  trial  by 
the  record,  the  judgment  appeared  to  have  been  recovered 
against  the  said  E.  and  others  ; and  this  was  objected  to  as  a 
variance.  But  the  court  held  that  the  objection,  if  any, 
should  have  been  taken  by  plea  in  abatement,  and  they  dis- 
tinguished between  a Sci.  Fa.  on  a judgment,  and  an 
action  of  debt  upon  it,  agreeing  that  the  tSci.  Fa.  was 
a quasi  continuation  of  a matter  of  record  in  order  to 
have  execution  thereon ; and  then,  if  the  declaration  on  the 
Sci.  Fa.  varies  from  the  record  by  omitting  a party  it  is 
demurrable  unless  it  state  the  cause  of  the  variance,  as  that 
19  6 c.  P. 
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the  party  omitted  is  dead  or  the  like.  But  that  an  action  of 
debt  on  judgment,  being  founded  on  the  consequent  duty,  is 
not  to  be  differed  in  principle  from  the  ordinary  case  of  an 
action  of  debt  against  one  of  several  joint  contractors,  where 
the  objection,  if  any,  must  be  raised  by  plea  in  abatement. 

The  nonjoinder  of  McWhirter  is  not  apparent  on  the 
declaration,  because  it  does  not  appear  thereby  that  he  was  a 
party  entering  into  the  recognizance  ; therefore  it  should  be 
pleaded  in  abatement.  If  it  had  appeared  as  on  a Sci.  Fa., 
it  must  have  appeared,  or  the  recognizance  roll  would  have 
been  untruly  set  out ; then  the  objection  might  have  been 
taken  on  demurrer,  or  in  arrest  of  judgment.  And  if  it  did 
not  appear  because  the  Sci.  Fa.  varied  from  the  record  then 
on  the  trial  on  nul  tiel  record,  the  variance  would  be  fatal ; 
but  it  is  otherwise  in  the  action  of  debt : there  must  there- 
fore be 

Judgment  for  plaintiff. 


Washington  County  Mutual  Ins.  Co.  v.  Henderson  et  al. 

Foreign  Corporation — Right  to  sue  in  this  Province. 

A foreign  corporation  are  entitled  to  sue  in  this  Province  on  a bond  taken  to 
secure  the  payment  to  them  of  the  premiums  received  by  their  agent  in  con- 
ducting an  insurance  business  iti  this  Province. 

Writ  issued  9th  March,  1855. 

Declaration  26th  March,  1855. 

Debt  on  bond  dated  first  September,  1847,  whereby  the 
defendants  acknowledged  themselves  to  be  held  and  firmly 
bound  to  the  plaintiffs  in  the  penal  sum  of  $500  of  lawful 
money  of  the  United  States  of  America,  to  be  paid,  &c. 
Subject  to  a certain  condition  thereunder  written,  whereby, 
after  reciting  to  the  effect  following — that  is  to  say,  that 
whereas  the  said  defendant  George  Eyre  Henderson  had 
been  appointed  agent  of  the  said  plaintiffs,  the  condition 
was  and  is  declared  to  be  such  that  if  the  said  defendant 
George  Eyre  Henderson  should  faithfully  account  for,  and 
pay  to  the  said  plaintiffs  all  moneys  that  should  be  paid 
to  him  belonging  to  the  said  plaintiffs,  and  should  in  all 
things  honestly  discharge  the  duties  of  an  agent  of  the  said 
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plaintiffs,  that  then  the  said  obligation  should  be  void ; 
otherwise  should  remain  in  full  force  and  virtue. 

That  defendant,  George  Eyre  Henderson,  remained  and 
continued  in  the  service  of  the  said  plaintiffs  as  in  the  recital 
of  the  said  condition  of  the  said  writing  obligatory  mentioned 
for  a long  space  of  time,  to  wit,  from  the  date  of  said  writing 
until  the  first  day  of  March,  1855,  and  during  such  time  re- 
ceived divers  sums  of  money  for  and  on  account  of  the  said 
plaintiffs,  amounting  to  £100. 

Breach — That  the  said  George  Eyre  Henderson  did  not 
faithfully  account  for  or  pay  the  moneys  received  by  him 
belonging  to  the  plaintiffs,  and  due  from  him  on  the  balance 
of  accounts  to  the  said  plaintiffs,  a]  though  the  plaintiffs  on 
the  said  first  day  of  March  last  aforesaid,  requested  the  said 
George  Eyre  Henderson  so  to  do ; but  therein  wholly  failed 
and  made  default,  whereby,  &c. 

Pleas — Eirst,  non  fecit.  Second,  general  performance. 
Third,  that  plaintiffs  at  the  time  of  the  making  of  the  said 
supposed  writing  obligatory,  and  from  thence  &c.,  were  and 
still  are  a foreign  corporation  and  body  corporate,  constituted 
and  created  by  virtue  of  the  laws  of  a foreign  state,  to  wit, 
the  State  of  New  York,  for  the  purpose  of  effecting  insuran- 
ces against  loss  by  fire  ; and  that  plaintiffs  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  or  at  any 
time  since  have  not,  nor  had  the  power,  right  or  authority, 
under  the  laws  of  the  said  foreign  state,  to  effect  insurances 
or  carry  on  business  in  the  Province  of  Canada ; and  that 
plaintiffs  at  the  time  of  the  making  of  the  said  supposed 
writing  obligatory  or  at  any  time  before  were  not,  nor 
are  they  now  constituted,  created  or  established  a cor- 
poration or  body  corporate  by  our  Sovereign  Lady  the 
Queen,  or  Her  predecessors,  or  by  any  statute  of  the 
Province  of  Canada ; but  that  plaintiffs  have  always  been 
a foreign  corporation,  and  never  had  any  corporate  existence 
save  by  the  laws  of  such  foreign  state  ; defendants  then 
aver  that  before  and  at  &c.,  and  ever  since  &c.,  they 
were  and  have  continued  to  be  subjects  of  our  Lady  the 
Queen  residing  at  &c. ; and  that  plaintiffs,  before  and  at  the 
time  of  the  making  of  the  said  writing  obligatory,  appointed 
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the  defendant  George  Eyre  Henderson  as  agent  of  plaintiffs, 
for  the  purpose  of  receiving  applications  for  insurances,  and 
for  receiving  the  premiums  of  such  insurances  and  for  no 
other  purposes  whatever,  and  that  he  never  was  such  agent 
elsewhere  than  in  Upper  Canada  ; and  that  the  said  writing 
obligatory  was  for  the  purpose  of  securing  the  payment  to 
the  plaintiffs  of  the  premiums  as  aforesaid,  and  was  made  in 
Upper  Canada  : concluding  with  a verification. 

Demurrer  to  second  plea,  on  the  ground  that  in  the 
declaration  there  is  assigned  and  set  out  a particular  breach 
of  the  condition — namely,  that  (defendant)  George  Eyre 
Henderson  had  received  the  moneys  of  the  plaintiffs  and  had 
not  paid  over  the  same,  which  is  not  denied,  confessed  and 
avoided,  or  otherwise  answered  : that  the  second  plea  being- 
one  of  general  performance  is  not  applicable  to  the  breach, 
and  also  improperly  concludes  with  a verification  : that  the 
said  plea,  if  it  be  taken  as  an  answer,  should  conclude  to  the 
country,  and  that  the  plea  is  in  other  respects  uncertain,  in- 
formal and  insufficient. 

Demurrer  to  third  plea,  on  the  ground  that  the  defendants 
do  not  deny  the  receipt  of  the  moneys  in  the  declaration 
alleged  to  have  been  received  by  the  said  George  Eyre 
Henderson,  nor  do  they  confess  and  avoid  or  otherwise 
answer  the  same  : that  the  plea  shows,  if  anything,  matter 
in  abatement,  and  commences  and  concludes  as  a plea  in 
bar,  and  is  not  pleaded  within  the  time  within  which  a plea 
in  abatement  should  be  pleaded  : that  the  plea  admitting  that 
the  defendant  George  Eyre  Henderson  received  the  moneys 
in  the  declaration  alleged  for  the  plaintiffs,  and  as  their  agent, 
shews  no  sufficient  cause  for  retaining  it : that,  admitting  the 
said  writing  obligatory  to  have  been  made  in  Canada,  it  is 
not  stated  that  the  said  George  Eyre  Henderson  received  the 
said  moneys  there,  nor  does  the  bond  confirm  or  limit  the 
liability  of  the  defendants  to  and  for  moneys  received  in 
Canada  or  Upper  Canada ; and  it  is  not  shewn  or  averred 
where  the  money  was  received  by  the  said  George  Eyre 
Henderson  : that  it  is  not  to  be  presumed  that  the  defend- 
ants acted  illegally.  That  in  making  the  said  bond  in 
Canada  there  is  nothing  malum  in  se  mala  prohibitor  or 
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contrary  to  law  : that  detaining  the  plaintiffs’  money  after 
its  receipt,  either  in  Canada  or  the  United  States,  is  a breach 
of  the  condition,  and  that  the  defendants  would  be  equally 
liable,  whether  the  moneys  were  received  by  the  said  George 
Eyre  Henderson  either  in  Upper  Canada  or  elsewhere. 

Rejoinder — And  the  defendants  say  that  the  second  and 
third  pleas  are  sufficient  in  law. 

The  demurrer  was  argued  during  Hilary  term  last,  by 
W allbridge  for  plaintiffs  and  Richards  for  defendants. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I apprehend  a bond  given  by  a resident  in  Upper  Canada 
to  foreign  corporations  is  not  void  because  it  happens  to  be 
given  in  Upper  Canada,  and  not  within  the  country  where 
the  foreign  corporation  has  its  domicile.  There  is  nothing 
either  on  the  face  of  the  bond  nor  yet  in  the  language  of  the 
condition  to  make  it  illegal.  If  the  plaintiffs  cannot  enforce  it, 
it  must  be  because  of  something  not  apparent  on  the  face  of 
the  instrument,  for  it  would  be  consistent  with  all  it  expresses 
that  parties  now  resident  in  Upper  Canada  may  have  become 
indebted  to  the  plaintiffs  upon  contracts  made  within  the 
place  where  they  are  lawfully  a corporation,  and  that  they 
have  appointed  the  defendant  George  Eyre  Henderson  their 
agent  to  collect  such  debts,  and  obtained  from  him  and  the 
other  defendant  the  bond  now  sued  on  in  reference  to  such 
collections. 

The  third  plea  states  that  the  plaintiffs  at  the  time  of  the 
making  the  bond  were  a foreign  corporation  erected  by  the 
laws  bf  the  State  of  New  York,  for  the  purpose  of  making 
assurances  against  losses  by  fire;  that  plaintiffs  had  no  power 
by  the  laws  of  the  foreign  state  to  make  assurances  or  carry 
on  business  in  Canada  ; that  plaintiffs  were  not  erected  into 
a corporation  by  any  British  authority,  imperial  or  provincial, 
and  have  never  had  a corporate  existence  but  by  the  laws  of 
the  foreign  state  ; that  defendants,  before  and  at  the  time  of 
the  making  of  the  bond,  were  and  are  subjects  of  Her  Majesty, 
resident  in  Upper  Canada;  that  plaintiffs  appointed  defendant 
George  Eyre  Henderson  their  agent,  to  receive  applications 
for  insurances  by  plaintiffs  of  persons  resident  in  -Upper 
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Canada  against  loss  by  fire  on  real  and  personal  property 
situate  in  Upper  Canada,  and  for  receiving  for  plaintiffs  the 
premiums  paid  for  such  assurance  by  the  parties  becoming 
insured  with  the  company,  and  that  the  bond  was  made  for 
the  purpose  of  securing  the  payment  to  the  plaintiffs  of  the 
premiums  so  received  by  the  said  George  Eyre  Henderson 
as  such  agent,  and  for  no  other  purpose  : that  George  Eyre 
Henderson  never  was  agent  for  plaintiffs  for  any  place  but 
in  Upper  Canada,  and  that  the  bond  was  executed  in  Upper 
Canada — V erification. 

It  is  to  be  observed  that  the  plea  does  not  shew  that  the 
effect  of  an  insurance  made  with  these  plaintiffs  would  be 
such  as  appeared  in  the  case  of  the  Genesee  Mutual  Insurance 
Company  v.  Westman  (8  U.  C.  Q.  B.  It.  487),  for  nothing  is 
stated  as  to  the  nature  and  provisions  of  their  charter  of 
incorporation.  The  fact  that  they  are  named  a Mutual  In- 
surance Company  conveys  no  legal  import  to  the  court  as  to 
the  character  of  the  corporation  or  the  nature  of  their 
business  transactions. 

The  name  of  a trading  corporation  is  not  always  a com- 
plete epitome  of  the  nature  of  its  business,  as  appears  from 
the  dealings  of  the  British  Linen  Company,  some  of  which 
we  have  had  incidentally  under  notice  in  this  province. 

Nor  does  it  appear  to  me  inconsistent  with  all  that  is  stated 
in  this  plea,  that  the  contracts  of  insurance,  the  premiums  on 
which  the  defendant  George  Eyre  Henderson  is  to  collect, 
may  not  be  made  and  entered  into  in  the  foreign  country ; 
and  then,  unless  such  a contract  would  be  void  because  the 
house  or  the  chattel  insured  was  in  Upper  Canada,  the 
defence  would  wholly  fail.  The  fact  that  the  applications  for 
insurance  were  to  be  received  in  Upper  Canada  by  defend- 
ant George  Eyre  Henderson,  is  not  inconsistent  with  their 
applications  being  transmitted  by  him  to  the  plaintiffs  in  the 
foreign  country,  being  accepted  there,  and  the  contract  of 
assurance  being  entered  into  there : and  if  policies  of  assur- 
ance were  executed  by  plaintiffs  in  the  foreign  country  and 
sent  to  defendant  George  Eyre  Henderson  to  be  given  to  the 
respective  parties  on  payment  by  them  of  the  premiums,  then 
I can  see  no  reason  why  the  plaintiffs  are  not  entitled  to 
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treat  those  premiums  as  money  had  and  received  to  their  use, 
and  to  sue  George  Eyre  Henderson  for  them,  or  to  take  a 
bond  to  secure  the  payment  of  such  moneps  by  him  to  them, 
and  on  his  making  default  to  maintain  an  action  on  such 
bond.  In  this  view  the  case  is  clear  of  the  decisions  on  the 
Genesee  Mutual  Insurance  Company  v.  Westman,  and  the 
Bank  of  Montreal  y.  Bethune  (Hilary  term,  6 Wm.  IV. 
U.  C.  R.) 

Per  Cur. — Judgment  for  plaintiffs. 


John  W.  Smith  v.  The  Great  Western  Railway  Company. 

Covenant — Continuing  breach  of — Right  to  successive  actions. 

A covenant  to  erect  and  build  across  the  line  of  a railway  a crossing  for 
the  use  of  plaintiff  is  not  such  a covenant  as  to  enable  the  plaintiff  to 
maintain  several  successive  actions  for  breach  thereof,  the  breach  being 
entire  and  perfect  in  the  . first  instance,  and  a recovery  for  such  breach 
being  a bar  to  a future  action. 

Covenant.— Writ  issued  the  29th  of  August,  1855. 

The  declaration  stated,  that  by  articles  of  agreement, 
sealed  &c.,  dated  the  2nd  *of  August,  1852,  after  reciting 
that  defendants,  in  the  construction  of  the  railroad,  had 
taken  a portion  of  plaintiff’s  lands,  being  part  of  lot  No.  17 
first  concession,  Grimsby ; and  that  the  railway  so  crossed 
plaintiff’s  lot  as  to  separate  it  into  two  parts,  and  that  it 
was  necessary  that  the  communication  so  divided  should  be 
had  by  a suitable  bridge,  crossing  or  passage-way ; and  that 
plaintiff  had  conveyed  to  defendants  the  land  so  taken  for 
the  railway,  and  the  defendants  had  agreed  to  construct 
a good  and  sufficient  crossing  or  passage-way  for  plaintiff, 
and  to  make  sufficient  fences  on  each  side  of  the  line  of  the 
route  of  their  railway,  and  to  keep  up  and  continue  the  said 
crossing  or  passage-way  and  the  fences  during  the  con- 
tinuance of  their  corporation, — the  defendants  covenanted 
that  they  would,  at  their  own  cost,  in  constructing  the 
railway,  build,  erect  and  put  up  a good  and  sufficient  cross- 
ing at  grade  and  cattle-pass  across  the  railway  on  such 
portion  of  plaintiff’s  lot  as  might  be  found  most  convenient, 
and  would  build  sufficient  fences  on  each  side  of  the  line  of 
the  route  of  the  railway,  and  would  uphold  and  maintain  the 
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same  during  the  continuance  of  the  corporation,  the  said 
crossing  or  passage  way  to  be  so  constructed  as  to  afford 
plaintiff  all  reasonable  convenience  and  accommodation  for 
teams,  waggons,  loaded  and  unloaded,  to  pass : that  defend- 
ants did  make  their  railway  across  plaintiff’s  lot,  yet  they 
have  not  at  any  time  built  or  put  up  a sufficient  crossing  at 
grade,  with  cattle-pass  across,  said  railway  on  any  portion  of 
plaintiff’s  lot,  according  to  their  covenant.  Averment : that 
plaintiff  brings  his  action  for  damages  sustained  from  the  3rd 
of  February,  1854,  since  when  defendants  have  broken  their 
covenant. 

Pleas. — Prays  judgment  of  writ  and  declaration,  because  on 
the  3rd  of  February,  1854,  before  the  Hon.  J.  B.  Macaulay,  &c. 
plaintiff  impleaded  defendants  in  a plea  of  breach  of  covenant 
upon  the  same  identical  breaches  of  the  said  articles  of  agree- 
ment in  the  declaration  in  this  suit  mentioned ; and  plaintiff 
then  declared  (setting  out  the  same  agreement  declared  on  in 
this  suit,  and  then  proceeding),  and  the  plaintiff  in  fact 
said  that  the  defendants  did  not  build,  erect  or  put  up  a 
good  and  sufficient  crossing  at  grade,  with  cattle-pass,  or  a 
crossing  of  any  description  across  the  said  railway,  on  any 
portion  of  plaintiff’s  lot,  according  to  their  agreement ; and 
that  defendants  had  not  built  fences,  &c. ; and  so  defendants, 
although  often  requested,  had  not  kept  with  plaintiff  their  said 
covenant.  And  defendants  say  that  the  parties  in  this  and 
the  former  suit  are  the  same,  and  that  the  former  suit  so 
brought  against  defendants  is  still  pending  in  the  said  court 
of  our  Lady  the  Queen,  before  the  Queen  herself.  Prayer, 
that  writ  and  declaration  may  be  quashed. 

Replication — That  though  true  it  is  that  plaintiff  impleaded 
defendants  upon  the  same  identical  articles  of  agreement  as 
in  the  plea  mentioned,  this  action  is  brought  for  the  recovery 
of  other  and  different  and  continuing  damages,  for  and  on 
account  of  other  and  different  breaches  of  the  said  articles  of 
agreement,  for  another  and  different  period  from  that  men- 
tioned in  and  sought  to  be  recovered  by  the  former  action  : 
that  the  former  action  was  brought  to  recover  damages  for 
the  breach  of  the  payment  prior  to  the  3rd  of  February, 
1854,  and  not  for  all  time  to  come : verification. 
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Rejoinder — That  this  action  is  not  brought  for  other  and 
different  damages  for  or  on  account  of  other  and  different 
breaches  of  the  said  articles  of  agreement  than  those  for 
which  the  former  action  was  brought:  concluding  to  the 
country. 

The  issue  was  brought  down  for  trial  at  Niagara,  in 
October  1855,  before  Richards , J.  It  was  admitted  that 
the  action  referred  to  in  the  defendants’  plea  was  tried  at 
the  spring  assizes,  at  Niagara,  in  1854,  and  that  plaintiff 
recovered  £35  damages,  in  addition  to  £25  that  had  been 
paid  into  court  under  the  direction  of  the  judge  who  tried 
the  cause,  up  to  the  time  of  the  commencement  of  that  suit 
the  3rd  of  February,  1854,  and  no  further,  the  defend- 
ants’ counsel  then  insisting  that  damages  beyond  that  date 
could  not  be  recovered  in  that  action.  The  amount  and 
costs  were  paid,  but  no  judgment  was  entered  in  that  suit, 
which  is  therefore  treated  as  still  pending.  An  amount  was 
agreed  on  as  the  damages  in  this  suit,  calculated  from  the 
3rd  of  February,  1854,  up  to  the  commencement  of  this  suit 
(excepting  a period  covered  by  a second  action).  The 
crossing  was  not  constructed  at  the  date  of  the  action  above 
referred  to,  and  its  construction  would  cost  several  hundred 
pounds.  A second  action  was  brought,  in  which  the  plaintiff 
recovered  £32  10s.  for  damages  subsequent  to  the  3rd  of 
February,  1854,  and  up  to  the  30th  of  June,  1854.  It  was 
agreed  that  the  records  &c.,  and  the  judge’s  notes  at  each 
trial,  might  be  referred  to  ; and  it  was  admitted  that  at  each 
trial  the  jury  were  directed  that  they  should  not  give  damages 
to  cover  any  injury  or  continuance  of  injury  happening  after 
the  commencement  of  each  of  the  suits  respectively;  and  that 
the  court  might  direct  a nonsuit  or  a verdict  to  be  entered 
for  defendants,  or  amend  the  certificate  for  costs,  in  the 
same  manner  that  the  judge  at  Nisi  Prius  might  do  if  full 
costs  should  be  given,  the  damages  being  unliquidated. 

Vankoughnet , Q.  G.,  supported  the  plaintiff’s  right  to 
recover,  citing  Hambleton  v.  Yere,  2 Saund.  171,  and  an 
American  case  reported  in  2 Comst.  86. 

Phillpotts  argued  for  defendants,  citing  Rigby  v.  The  Great 
Western  Railway  Company,  14  M.  &;  W.  810. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  a great  difference  between  the  language  used  in 
our  various  railway  acts — even  the  latest — and  especially 
between  that  used  in  the  statute  of  Upper  Canada  4 Wm. 
IV.  ch.  29,  and  in  the  acts  passed  in  England  for  similar 
objects.  And  this  difference  requires  to  be  carefully  borne 
in  mind,  when  we  come  to  consider  English  cases  upon 
questions  similar  in  character  to  those  arising  here  and  seek 
to  use  them  as  authority  for  our  own  decisions. 

Bearing  this  difference  however  fully  in  mind,  it  appears 
to  me  that  under  the  7th  Wm.  IV.  ch.  29,  sec.  3,  the  plaintiff 
in  this  case  might  have  insisted  on  being  satisfied  by  the 
defendants,  not  merely  for  the  value  of  the  land  taken  from 
him  and  for  the  severance  of  his  farm  by  the  railway  passing 
through  it,  but  also  for  there  being  no  communication  left 
him  between  the  two  several  portions  of  his  property.  The 
statute  authorizes  the  defendants  to  contract,  compound,  com- 
promise and  agree  with  the  owners  or  occupiers  of  any  land 
upon  which  they  might  determine  to  construct  their  railway, 
either  by  purchase  of  so  much  of  the  land  and  privileges  as 
they  should  require  for  the  purposes  of  the  company  or  for 
the  damages  which  such  owner  or  occupier  might  he  entitled 
to  recover  of  the  said  company  in  consequence  of  the  railway 
being  made  and  constructed  in  and  upon  their  lands ; and 
in  case  of  any  disagreement,  either  upon  the  value  of  the 
lands  and  tenements  or  private  privileges  proposed  to  be 
purchased,  or  upon  the  amount  of  the  damages,  there  is  a 
provision  for  referring  the  disputed  question  to  arbitration. 
The  language  of  the  4th  and  11th  sections  in  no  respect 
narrows  the  general  character  of  that  used  in  the  3rd  section, 
which  in  my  opinion  warrants  the  conclusion  I have  expressed 
as  to  the  extent  of  the  plaintiff’s  right  to  claim  satisfaction, 
to  be  made  before  the  company  could  take  possession  of  any 
part  of  his  estate. 

The  agreement  as  declared  upon,  however,  shews  that  the 
plaintiff  had  not  insisted  on  this  right  to  the  full  extent  in 
the  first  instance.  By  the  recital  set  forth  in  the  declaration 
it  appears  that  the  defendants  had  taken  a portion  of  plain- 
tiff’s land  so  as  to  separate  it  into  two  parts ; and  that  it  was 
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necessary  that  the  communication  so  divided  should  be 
restored  by  a suitable  bridge,  crossing  or  passage-way  ; and 
that  the  defendants  had  agreed  to  construct  such  crossing  or 
bridge-way  for  plaintiff,  and  to  mak  e sufficient  fences,  and 
to  keep  up  and  continue  the  said  crossing  or  passage-way 
and  the  fences  during  the  continuance  of  the  corporation. 
The  inference  from  this  is,  that  the  plaintiff  had  agreed  with 
the  defendants  for  the  value  of  his  land  taken  by  them,  and 
that  the  subject  of  the  severance  had  also  been  a matter  of 
negociation  ; and  then  comes  the  covenant  that  defendants 
would,  at  their  cost,  in  constructing  the  railway,  put  up 
a sufficient  crossing  at  grade  and  cattle-pass  across  the 
railway  on  plaintiff  s lot,  and  would  build  sufficient  fences 
and  uphold  and  maintain  the  same.  It  is  for  a breach  of 
this  covenant  in  not  putting  up  the  crossing  at  grade,  with 
cattle-pass,  that  this  action  is  brought. 

No  such  crossing  or  cattle-pass  was,  in  the  constructing 
the  railway,  or  has  been  since,  erected  by  the  defendants. 
They  do  resist  this  action  by  denying  their  covenant,  or 
by  asserting  that  they  have  fulfilled  it.  On  the  contrary 
they  admit  both  the  covenant  and  the  breach  ; but  they  say 
the  plaintiff  has  already  brought  an  action  on  this  covenant 
for  the  self-same  breach,  which  action  is  still  pending ; for 
although  a verdict  has  been  rendered,  and  the  amount 
thereof,  with  the  taxed  costs,  has  been  paid  to  the  plaintiff, 
no  judgment  has  been  entered. 

The  plaintiff,  in  replying  admits  that  the  former  action 
was  brought  on  the  same  covenant  as  is  now  declared  on ; 
but  says  it  is  for  other  and  different  and  continuing  damages, 
for  or  on  account  of  other  and  different  breaches  of  the 
covenant  for  another  and  different  period  from  that  men- 
tioned in  and  sought  to  be  recovered  by  the  former  action  ; 
and  he  seeks  apparently  to  maintain  this  action  under  the 
10th  section  of  16  Vic.  ch.  99,  which  limits  suits  for  indem- 
nity for  any  damage  or  injury  sustained  by  any  person  by 
reason  of  the  railway  to  six  months  after  the  time  of  the 
damage  sustained ; or,  “ if  there  shall  be  continuation  of 
damage,  then  within  six  calendar  months  next  after  the 
doing  or  committing  such  damage  shall  cease,  and  not  after- 
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wards/’  contending  that  this  is  a damage  arising  from  the 
breach  of  covenant,  which  continues  as  long  as  the  defend- 
ants continue  to  break  their  covenant,  and  for  which  there- 
fore he  may  bring  successive  actions. 

It  appears  that  at  the  trial  of  the  first  action,  the  pendancy 
of  which  is  pleaded,  the  defendant’s  counsel  insisted  that  the 
plaintiff  could  only  recover  damages  covering  the  time  up  to 
the  bringing  of  that  action,  and  that  the  judge  at  Nisi  Prius 
ruled  accordingly.  The  plaintiff  has  acquiesced  in  this 
ruling,  not  moving  against  it  in  banc.,  but  accepting  the 
amount  of  the  verdict  and  of  taxed  costs.  He  had  also 
brought  a second  action,  in  which  he  recovered  damages  for 
the  interval  between  the  commencement  of  the  first  and 
second  action.  I tried  this  latter  cause  ; and  on  such  brief 
consideration  as  I then  could  give  the  question,  and  being 
informed  of  the  ruling  in  the  preceding  action,  which  had 
been  submitted  to,  I directed  the  jury  not  to  include  pro- 
spective damages.  My  charge  was  objected  by  the  plain- 
tiff s counsel,  but  it  was  not  subsequently  moved  against, 
and  now  we  have  this  third  action.  In  the  second  case 
there  was  no  plea  bringing  up  the  question  now  before  us. 

I have  arrived  at  the  conclusion  that  the  defendants  are 
entitled  to  the  postea. 

From  the  manner  in  which  the  covenant  is  stated  in  the 
declaration,  it  appears  to  me  that  when  the  defendants  con- 
structed their  railway  without  putting  up  the  cattle-pass, 
their  covenant  was  completely  broken  : that  the  plaintiff  was 
then  deprived  of  that  which  the  covenant  entitled  him  to, 
and  that  he  was  entitled  to  a full  and  entire  compensation 
for  the  damage.  The  case  of  Manning  v.  The  Eastern 
Counties’  Railway  (12  M.  & W.  237)  supports  the  view"  that 
for  such  an  injury — viz.,  the  want  of  communication  between 
the  two  parts  of  land  severed  by  the  railway — there  may  be 
one  complete  satisfaction  : for  though  the  courts  doubted  the 
power  of  the  sheriff’s  jury  to  take  such  a claim  into  con- 
sideration under  the  statute  then  under  their  consideration, 
yet  they  held  that  as  such  a claim  had  been  preferred  and 
allowed  for,  and  the  amount  given  had  been  received  by  the 
plaintiff,  that  amounted  to  such  an  arrangement  between  him 
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and  the  railway  company  as  deprived  him  of  a right  to 
cross  the  railway  from  one  part  of  his  land  to  another. 

I do  not  see  how  this  case  is  distinguishable  from  that 
of  any  other  covenant  to  do  a specific  act.  The  absolute 
breach  of  the  covenant  entitles  the  covenantee  to  one  com- 
plete satisfaction,  but  not  to  successive  actions.  If  a man 
covenant  to  build  a house  for  another  by  a given  day,  and 
by  that  day  he  has  not  commenced  it,  the  covenantee  must 
recover  all  that  he  is  entitled  to  by  reason  of  that  breach  in 
one  action..  He  cannot  divide  the  damage  and  maintain 
successive  actions  for  it.  The  breach  is  single,  entire  and 
perfect  in  the  first  instance ; and  therefore  if  the  plaintiff 
should,  unfortunately  for  himself,  recover  only  nominal 
damages,  it  would  be  a bar  to  a future  action.  It  is  other- 
wise when  the  covenant  can  be  treated  as  one  of  indemnity, 
where  a new  action  is  sustainable,  I apprehend,  as  often  as 
a new  breach  occurs.  Here,  in  reality,  the  plaintiff  is  seeking 
damages  for  the  same  breach  as  he  recovered  for  in  the  first 
action — the  not  erecting  a crossing.  No  new  duty  has 
arisen  since  the  former  action. 

It  appears  to  me  this  case  does  not  come  within  the  10th 
section  of  16  Yic.  ch.  99.  The  plaintiff’s  cause  of  action  is 
not  for  indemnity  for  damage  or  injury  sustained  by  reason 
of  the  railway.  Suppose  he  had  brought  no  action  for  this 
breach  of  covenant  until  the  present  one — which  was  com- 
menced long  after  the  expiration  of  six  months  from  the  time 
the  covenant  was  broken — could  the  defendants  have  pleaded 
the  lapse  of  the  six  months  as  a bar.  I think  clearly  they 
could  not.  But  if  the  plaintiff’s  view  of  the  law  be  correct, 
then  I do  not  see  but  that  he  would  avoid  the  general  statute 
of  limitations;  for  though  the  breach  of  covenant  had  occurred 
seven,  or  ten,  or  fifteen  years  ago,  yet  he  could  sue  every  six 
months  for  damages  for  that  breach ; for  he  would  treat  the 
fact  that  the  covenant  continued  to  be  broken  as  a new 
breach,  and  the  defendants  would  remain  liable  as  long  as 
that  same  state  of  things  continued  which  existed  when  the 
covenant  was  originally  broken.  He  treats  the  fact  that  the 
defendants  have  not  yet  done  what  they  covenanted  to  do  as 
a repetition  of  the  first  breach  of  covenant,  whereas  by  that 
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first  breach  the  covenant  was  broken  in  all  its  parts,  and 
the  right  had  accrued  to  recover  damages  in  complete 
satisfaction. 

I think,  therefore,  the  postea  should  be  delivered  to  the 
defendants. 

See  Hambleton  v.  Yeere  (2  Saund.  170),  Holmes  v.  Wilson 
(10  A.  & E.  503),  Hodsoll  v.  Stallebras  (11  A.  & E.  301), 
Regina  v.  Eastern  Counties  Railway  Company  (7  Jur.  628), 
Manning  v.  Eastern  Counties’  Railway  Company  (12  M.  & W. 
237),  Webster  v. Emery  (10  Exch.  901;  S.  C.  1 Jur.  N.  S.  381), 
Lloyd  v.  Wigney  (6  Bing.  489),  Blakemore  v.  Glamorganshire 
Canal  Company  (3  Y.  & J.  60),  Lord  Oakley  v.  Kensington 
Canal  Company  (5  B.  & Ad.  138),  Wilkes  v.  Hungerford 
Market  Company  (2  Bing.  N.  C.  281),  Regina  v.  Eastern 
Counties’  Railway  Company  (1  G.  & D.  592),  Fraser  v. 
Swansea  Canal  Company  (1  A.  & E.  354  and  note  372), 
Clegg  v.  Dearden  (12  Q.  B.  576),  Goodman  v.  Pocock  (15  Q. 
B.  576). 


Mallough  v.  The  Municipality  of  Ashfield. 

By-law— Motion  to  quash. 

Upon  a motion  to  quash  a by-law  to  revise  the  wards  of  a township,  it 
appeared  that  at  the  meeting  at  which  the  by-law  was  passed  there  were 
present  four  municipal  councillors  : that  the  motion  was  put  by  the  reeve  : 
two  of  the  councillors  voted  for  the  by-law,  the  third  made  no  objection,  and 
the  reeve  declared  the  by-law  to  be  passed. 

Held,  that  the  passing  of  the  by-law  having  been  put  from  the  chair,  and  no 
dissent  being  expressed,  that  it  was  duly  passed  in  accordance  with  the  eighth 
section  of  the  12th  Vic.  ch.  81. 

In  Hilary  term  Jackson  obtained  a rule  Nisi  to  quash  a 
by-law,  passed  on  the  10th  of  December,  1855,  entitled, 
“ By-law  No.  13,  for  revising  wards  in  the  township,”  on  the 
following  objections: — 

First.  That  it  was  not  passed  by  a vote  of  at  least  four- 
fifths  of  the  members  of  the  Municipality,  or  the  members 
of  the  Municipal  Council  for  the  time  being. 

Second.  That  a majority  of  the  freeholders  and  householders 
of  the  township  for  the  year  next  previous  to  that  in  which 
the  by-law  was  passed  did  not  apply  by  petition  in  writing, 
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praying  for  the  alterations  in  the  rural  wards  made  by  the 
by-law,  nor  was  there  any  application  or  petition  for  the 
by-law. 

Third.  The  by-law  contains  no  clause  limiting  it  to  take 
effect  on  the  1st  of  December  next  but  one  after  the  same 
was  passed. 

Fourth.  No  vote  of  a majority  of  the  freeholders  and 
householders,  at  the  general  municipal  election  held  for  the 
year  in  which  the  by-law  was  limited  to  take  effect,  for 
altering  the  divisions  of  the  rural  wards  as  is  effected  by  the 
by-law. 

Fifth.  The  by-law  recites  no  petition  on  which  it  is  founded, 
nor  that  it  was  passed  in  compliance  with  the  prayer  of  such 
petition  and  with  the  directions  of  statute  16  Vie.  ch.  181. 

Affidavits  were  filed,  verifying  the  copy  of  the  by-law 
produced,  and  the  last  four  objections  were  supported  by 
affidavit  and  by  examination  of  the  by-law.  As  to  the 
first  objection,  an  affidavit  was  made  by  one  of  the  councillors 
that  he  was  present  at  a meeting  of  the  Municipal  Council  on 
the  10th  of  December,  1855,  when  the  by  law  was  passed  : 
that  it  was  read  once  and  declared  by  the  reeve  to  be  passed 
at  that  meeting : that  during  all  that  meeting  only  four  out 
of  five  councillors  were  present : that  four-fifths  of  the 
Municipal  Council  did  not  vote  for  the  passing  of  the 
by-law,  nor  did  it  pass  by  a vote  of  at  least  four-fifths : that 
only  two  of  the  councillors  actually  voted  for  it,  and  the 
reeve,  who  appeared  to  be  in  its  favour,  then  declared  it  was 
passed : that  deponent  did  not  vote  for  or  support  the 
by-law ; but  on  the  contrary,  he  told  the  other  councillors 
he  did  not  think  they  had  power  to  pass  it : that  defendant 
was  opposed  to  the  by-law,  and’did  not  vote  for  nor  support  it, 

In  the  following  term  C.  Robinson  shewed  cause  : he 
admitted  that  he  could  not  controvert  the  truth  of  the 
matters  stated  in  the  last  four  objections  : none  of  those 
formalities  were  observed.  As  to  the  first  objection,  he  filed 
the  affidavits  of  the  reeve  and  the  two  councillors  present 
when  the  by-law  was  passed,  and  of  the  township  clerk,  also 
present.  Three  of  these  in  terms  state,  that  the  by-law 
passed  unanimously  ; stating  also,  as  explanatory,  that  the 
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fourth  member,  whose  affidavit  was  filed  on  moving  for  the 
rule  Nisi,  did  not  dissent  from  or  vote  against  it.  All  four 
affidavits  contain  a statement  to  this  effect.  It  is  also  sworn 
that  directly  after  it  was  passed  he  (the  fourth  councillor) 
seconded  a motion  for  the  appointment  of  returning  officers 
and  the  fixing  the  polling  places  at  the  elections  for  January, 
1856  (see  12  Vic.  ch.  81,  sec.  170),  according  to  this  by-law ; 
and  a copy  of  the  number  as  annexed  to  the  affidavits, 
shewing  an  entry  to  that  effect.  So  far  as  those  minutes 
shew,  however,  there  is  no  statement  in  fact  of  the  passing 
of  the  by-law. ' The  entry  shews  a resolution  to  abrogate 
the  then  existing  division  into  rural  wards  and  adopting 
a new  division,  and  that  a by-law  should  be  framed  for  that 
purpose.  No  entry  is  made  of  the  final  introduction  of  the 
by-law,  as  certified  and  produced.  Robinson  contended  this 
by-law  was  passed  under  12  Vic.  ch.  81,  sec.  8,  and  then  it 
might  go  into  effect  immediately.  He  urged  the  great 
inconvenience  that  would  result  from  quashing  this  by-law ; 
the  present  councillors  were  elected  under  it.  The  court 
are  not  absolutely  bound  to  quash  a by-law — Hodson  v.  The 
Municipality  of  York,  Ontario  and  Peel,  13  U.  C.  Q.  B.  R. 

S.  Richards,  in  reply,  argued  that  the  affidavits  filed  in 
opposition  to  the  rule  rather  sustained  than  met  the  first 
objection.  From  one  of  them  it  appeared  there  was  voting  ; 
that  the  by-law  did  not  pass  sub  silentio  ; and  not  one  swears 
that  the  fourth  councillor  did  vote  for  it.  They  say  he  did 
not  dissent : did  not  oppose  or  vote  against  it. 

Draper,  C.  J. — The  12  Vic.  ch.  81,  sec.  8,  as  amended 
by  13  & 14  Vic.  chap.  64,  sch.  A.  No.  1,  reads  thus : 
“ That  it  shall  and  may  be  lawful  for  the  Municipality  of 
each  township,  from  time  to  time,  by  any  by-law  or  by- 
laws to  be  passed  for  that  purpose,  to  divide  such  town- 
ship into  several  wards;  or  when  the  same  shall  have 
been  previously  so  divided,  by  act  either  of  the  district 
or  county  municipal  council,  or  of  the  municipality  of 
the  township,  then  to  divide  the  same  anew  into  several 
wards  as  aforesaid,  arranging  or  re-arranging  the  same 
so  as  more  effectually  to  accomplish  the  objects  afore- 
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said  ; every  which  division  by  such  municipality  shall  super- 
sede that  so  to  be  made  by  such  district  or  county  munici- 
pal council,  as  well  as  every  previous  division  made  by  such 
municipality  itself  : provided  always,  nevertheless,  that  no 
such  first  mentioned  by-law  shall  be  of  any  force  or  effect, 
unless  the  same  shall  have  been  passed  by  a vote  of  at  least 
four-fifths  of  such  municipality  for  the  time  being(a). 

The  objects  to  be  accomplished  are  stated  in  the  4th  sec. 
to  be,  that  the  several  wards  shall,  as  regards  the  num- 
bers of  freeholders  and  householders  entitled  to  vote  at  the 
election  of  township  councillors,  be  as  nearly  equal  as  prac- 
ticable, regard  being  however  also  had  to  the  convenience  of 
such  freeholders  or  householders,  and  to  the  rendering  each 
of  such  rural  wards  as  compact  as  circumstances  will  permit. 

The  term  “first  mentioned  by  law ” in  the  proviso  to  the 
8th  section  may  suggest  an  enquiry  whether  the  necessity 
for  a four-fifths  vote  is  not  confined  to  a by-law  to  divide 
townships  into  several  wards,  and  not  to  dividing  anew, 
arranging  or  re-arranging,  after  the  division  has  once  been 
made. 

The  16  Vic.  ch.  181,  sec.  6 enacts  that  the  majority  of 
freeholders  and  householders  of  any  township  may  petition 
the  municipality  to  have  the  township  divided  into  wards,  or 
that  an  existing  division  may  be  abolished,  or  that  alterations 
to  be  specified  in  the  petition  may  be  made  in  such  division 
and  makes  it  imperative  in  every  such  case  for  the  municipa- 
lity to  pass  a by-law, according  to  what  is  asked  for:  provided 
such  by-law  shall  contain  a recital  of  the  petition,  and  that  it 
was  passed  in  compliance  with  the  prayer  of  the  petition  and 
the  direction  of  this  section.  The  section  contains  other 
provisions  as  to  when  such  by-law  shall  be  limited  to  come 
into  effect,  and  requires  a vote  of  the  electors  in  its  favor 
after  it  has  passed  the  municipality,  and  provides  that  it 
shall  not  be  obligatory  on  the  municipality  to  pass  such 
by-law,  unless  the  petition  be  signed  by  a majority  of  the 
electors  named  on  the  collectors-roll,  and  that  four-fifths  of 
the  council  need  not  concur  in  passing  it.  The  7th  section 

(a)  Vide  sec.  118,  as  to  the  vote  of  the  person  presiding  at  the  meetings  of 
the  council,  and  16  Vjc.  ch.  181,  sec.  30,  proviso,  as  to  when  only  four  out  of 
five  councillors  are  present. 
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makes  provision  for  taking  the  votes  of  the  electors  on  such 
by-law ; and  the  8th  enacts,  that  after  a by-law  so  passed 
has  taken  effect,  as  provided  in  the  preceding  sections,  the 
municipality  shall  have  no  power  to  repeal  it,  except  on  a 
similar  petition  and  subsequent  voting  of  the  electors. 

I think  it  quite  clear  that  these  provisions  do  not  repeal 
section  8 of  12  Vie.  ch.  81  ; they  provide  a mode  by  which 
the  majority  of  the  freeholders  and  householders  may  con- 
trol the  council  in  the  exercise  of  the  powers  conferred  by 
that  8th  section ; but  subject  to  that  control,  and  while  it  is 
un  exercised,  they  leave  the  power  untouched.  In  the  pre- 
sent case,  it  is  not  pretended  that  the  freeholders  and  house- 
holders have  taken  a single  step  in  reference  to  the  arrang- 
ing, re-arranging  or  dividing  anew  of  the  township  into  rural 
wards.  The  fact  that  they  have  not  done  so,  and  that  the 
by-law  is  not  passed  according  to  the  provisions  of  the  sta- 
tute of  16  Vic.,  is  made  the  foundation  of  four  out  of  five  of 
the  objections  taken.  None  of  these  objections  have  any  ap- 
plication, unless  the  8th  section  of  12  Vic.  ch.  81  is  virtually 
and  impliedly  repealed.  It  appears  to  me  too  clear  to  bear 
argument  that  the  two  may  well  stand  together,  and  that 
the  legislature  meant  they  should  do  so. 

We  have  then  only  to  consider  the  first  objection.  I do 
not  treat  the  proviso  requiring  the  four-fifths  vote,  as  ren- 
dering it  necessary  that  a formal  vote  of  each  member  shall 
be  taken,  one  by  one,  in  order  to  ascertain  that  four  out  of  the 
five  members  support  it.  Suppose  all  five  present,  if  when  the 
, question  is  put  no  one  expresses  his  dissent,  his  opposition  to 
its  passing,  but  all  acquiesce  tacitly,  it  will  be  properly,  in 
my  opinion,  taken  to  be  a unanimous  vote.  There  must  be 
four  members  at  the  meeting  when  such  by-law  is  passed, 
and  if  only  four  they  must  be  unanimous  ; but  if  the  passing 
of  such  a by-law  be  moved,  be  put  from  the  chair,  and  no 
dissent  be  expressed,  I think  it  may  properly  be  taken  to  have 
had  the  assent  of  all  four,  and  therefore  to  have  passed  legally 
and  in  accordance  with  the  proviso  ; and  that  one  of  such 
four  councillors  should  not  afterwards  be  heard  to  say  he  was 
not  in  favour  of  the  by-law,  did  not  vote  for  it,  and  therefore 
it  was  not  passed  by  a vote  of  four-fifths  of  the  council. 
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Looking  at  the  affidavit  closely,  he  does  not  assert  affirma- 
tively that  he  voted  against  it,  but  that  he  did  not  vote  for 
or  support  it,  and  that  he  said  he  did  not  think  they  had 
power  to  pass  it,  and  he  told  the  other  members  to  have  no- 
thing to  do  with  it.  To  which  he  adds,  that  he  was  opposed 
to  it,  without  stating  that  he  offered  any  act  of,  or  expressed 
any  opposition  to  it. 

Perhaps  if  this  had  not  been  met  we  might  have  considered 
that  the  other  members  of  the  municipality  were  aware  of  his 
opposition,  and  that  he  was  dissenting  from  the  by-law  being 
passed.  But  to  the  extent  of  his  offering  no  opposition, 
expressing  no  dissent  and  offering  no  vote  against,  we  have 
four  affidavits  meeting  his  negative  of  supporting  or  voting 
against  it,  and  three  of  these  affidavits  assert  it  was  passed 
unanimously/  meaning  no  doubt  nemine  contradicente,  and 
then  presuming  assent  in  all. 

In  the  face  of  these  affidavits  I do  not  think  we  can 
say  it  is  sufficiently  proved  to  us  that  the  by-law  was  not 
passed  by  a vote  of  four-fifths  of  the  Municipal  Council, 
and  therefore  the  first  objection  also  fails.  And  this  renders 
it  unnecessary  to  decide  whether  the  proviso  had  the  limited 
application  suggested  or  extends  to  every  by-law  which 
might  be  passed  under  that  section  of  the  statute. 

I am  of  opinion  that  the  rule  should  be  discharged. 

Per  Cut. — Rule  discharged. 


Richmond  v.  Ferris. 

Boundary  Lint. 

In  ejectments  for  part  of  a gore  of  land,  lying  between  lots  Nos.  12  and  13, 
the  plaintiff  rested  his  case  on  proving,  by  the  recollection  of  witnesses,  the 
original  monument  between  lots  Nos.  10  and  11  and  between  lots  14  and  15, 
and  claimed  to  have  the  space  between  these  two  boundaries  proportionately 
divided  according  to  the  width  of  lots  Nos.  11,  12  and  13  ; and  of  this 
gore,  as  designated  in  the  field  notes.  The  defendant  gave  evidence  of  an 
original  monument  between  the  gore  and  lot  No.  12 ; and  if  this  were  proved 
defendant  was  entitled  to  a verdict ; and  it  did  not  appear  from  the  field  notes 
that  any  post  had  been  planted  in  the  original  survey  between  the  gore  and 
lot  No.  12. 

Upon  verdict  for  defendant,  the  court  set  aside  such  verdict,  and  granted  a new 
trial,  without  costs — Hagarty,  J.,  dissentiente. 

Ejectment  for  the  south-west  quarter  of  lot  No.  12,  3rd 
concession  of  Colchester.  Writ  issued  the  24th  of  Septem- 
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ber,  1855.  The  defence  is  general.  The  case  was  tried  in 
April  last,  at  Sandwich,  before  Hagarty , J.  No  question 
of  title  arose ; for  the  plaintiff’s  right  to  the  south-west 
quarter  of  lot  No.  12,  3rd  concession,  was  not  denied  by  the 
defendant.  The  matter  really  in  dispute  was  as  to  the  true 
boundary  between  lot  No.  12  and  a gore  or  broken  lot,  lying 
next  to  lot  No.  12  and  on  the  east  side  thereof. 

The  plaintiff’s  case  was  rested  on  proving  the  original 
monument  in  front  of  the  3rd  concession,  between  lots  Nos. 
16  and  11.  All  parties  appeared  to  concur  in  this.  He 
then  gave  evidence — quite  sufficient,  if  believed — to  shew  the 
spot  where  the  original  boundary  between  lots  Nos.  13  and 
14  was  planted;  and  in  the  course  of  the  examination  of 
the  witnesses  evidence  was  also  elicited  of  the  spot  where 
the  original  boundary  between  lots  Nos.  14  and  15  was 
planted.  And  the  plaintiff  contended  that  no  original 
boundary  was  to  be  found  west  between  that  of  lots  Nos. 
10  and  11,  and  that  between  13  and  14;  and  he  claimed 
to  have  the  space — being  five  chains  and  ninety-eight  links 
— between  these  two  boundaries  divided  proportionately,  ac- 
cording to  the  width  of  the  lots  Nos.  11,  12  and  13,  and  of  this 
gore  as  designated  in  the  field  notes  and  laid  out  in  the  first 
survey.  If  he  was  right  in  this,  and  also  in  the  boundaries 
from  which  the  measurement  was  made,  or  even  measuring 
from  the  boundary  between  lots  Nos.  10  and  11  to  that 
between  14  and  15,  then  the  defendant  was  in  possession 
of  part  of  his  land,  and  the  plaintiff  should  have  had  a 
verdict.  On  the  part  of  the  defence  evidence  was  given  to 
establish  an  original  monument  between  the  gore  and  lot 
No.  12 ; and  if  this  were  taken  to  be  proved,  the  plaintiff 
failed.  Mr.  Bartlett,  a surveyor  called  for  the  defendant, 
apparently  had  not  relied  on  this  nor  on  the  boundary 
between  lots  Nos.  13  and  14  spoken  of  by  the  plaintiff’s 
witnesses,  as  there  was  no  natural  mark,  and  he  seemed  to 
think  the  evidence  of  the  recollection  of  witnesses  of  no 
great  reliable  value.  Adopting  the  boundary  at  the  south- 
east angle  of  lot  No.  15,  as  to  which  there  was  no  dispute, 
he  measured  the  ground  to  the  westward,  and  set  off  lots 
Nos.  14, 13  and  12  as  having  a frontage  each  of  thirty- 
seven  chains,  the  distance  mentioned  in  the  field  notes  and 
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in  the  description  of  lot  No.  12,  which  was  made  out  in  the 
Surveyor-General’s  office  in  1831,  and  left  all  the  rest  to 
the  gore.  This  witness  stated  that  he  found  the  survey, 
running  west  from  the  post  between  lots  Nos.  14  and  15,  a 
mass  of  blunders : that  the  field  notes  ignore  the  gore 
altogether : that  he  considered  the  gore  not  returned  in  the 
original  survey  : that  the  “ surveyors  do  not  admit  of  such 
a blunder.”  A copy  of  the  field  notes  and  of  the  description 
of  the  gore  between  lots  Nos.  11  and  12  in  the  2nd,  3rd  and 
4th  concessions,  was  put  in.  This  description  was  issued 
from  the  Surveyor-General’s  office,  27th  January,  1808. 

The  learned  judge  directed  the  jury  that  the  plaintiff  was 
wrong  in  his  claim  to  a right  to  divide  the  surplus  land 
found  between  the  frontage  ascertained  by  actual  measure- 
ment and  that  mentioned  in  the  field  notes  or  grants  from 
the  Crown.  That  if  the  evidence  as  to  the  boundary  post 
between  lot  No.  12  and  the  gore  satisfied  them  as  to  the 
boundary  marked  at  the  original v survey,  then  the  verdict 
should  be  for  the  defendant : if  they  were  satisfied  the 
plaintiff  had  his  thirty-seven  chains  frontage,  and  J ohnston 
the  plaintiff’s  surveyor  was  wrong  in  his  chaining,  to  find 
for  defendant.  But  if  there  was  no  original  post  at  the 
angle  of  the  gore,  and  Johnston  was  right  in  chaining  from 
the  posts  between  lots  Nos.  13  and  14,  to  find  for  plaintiff. 
They  found  for  the  defendant. 

J . Wilson  moved  for  a new  trial,  on  the  law  and  evidence, 
and  on  the  ground  of  misdirection  in  respect  to  the  division 
of  the  surplus. 

O’Connor  shewed  cause.  He  contended  that  the  case  at 
last  turned  on  a mere  question  of  fact — namely,  whether  the 
original  post  between  the  gore  and  lot  No.  12  was  established 
to  the  satisfaction  of  the  jury ; and  the  verdict  shews  it  was  ; 
and  if  this  be  so,  then  the  plaintiff*  had  no  right  to  recover. 

A.  Prince,  contra,  denied  that  there  was  any  sufficient 
evidence  to  warrant  the  conclusion  as  to  this  post,  and  that 
the  verdict  went  on  the  principle  that  the  plaintiff*  was 
entitled  to  no  more  than  a frontage  of  thirty-seven  chains, 
whatever  surplus  there  might  be  on  the  ground,  measuring 
between  the  two  nearest  undisputed  boundaries.  That  the 
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direction  of  the  learned  judge  gave  all  the  surplus  (five 
chains  ninety-eight  links)  to  the  defendant,  as  belonging 
to  the  gore,  whereas  the  defendant  should  have  had  only  a 
ratable  proportion  of  it. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  difficulty  arising  from  the  plaintiff’s  claiming  the 
south-west  quarter  of  lot  No.  12  to  which  he  was  entitled, 
and  the  defendant  defending  for  that  parcel  of  land,  to  which, 
eo  nonane,  he  had  no  right,  was  waived.  Both  parties  were 
desirous  to  obtain  the  judgment  of  the  court  on  their  actual 
right  to  the  land,  without  reference  to  its  name.  It  was 
admitted  at  the  argument  that  the  1st  concession  of 
Colchester  was  surveyed  some  years  before  the  2nd,  3rd 
and  other  concessions  of  the  township,  and  that  in  the  1st 
concession  the  lots  were  laid  out  with  an  entirely  different 
and  much  narrower  frontage. 

By  the  field  notes  put  in  it  appeared  the  third,  and  probably 
all  the  concessions  of  Colchester  except  the  first,  were  sur- 
veyed in  1805  and  1806.  The  work,  so  far  as  it  bears  on 
the  matter  in  dispute,  is  described  to  be,  beginning  at  the 
south-west  angle  of  lot  No.  9,  running  east  thirty-seven 
chains ; then  lot  No.  10,  east  thirty-seven  chains ; then  lot 
No.  11,  east  thirty-seven  chains  ; and  in  the  remarks  with 
regard  to  this  lot,  is  entered  “ post  y|.”  Then  a lot 
designated  0 is  set  out,  the  course  still  being  east,  and  the 
distance  given  being  eleven  chains  and  fifty  links.  The 
remarks  indicate  no  post  planted  at  the  south-east  angle  of 
this  lot  O.  Then  the  notes  shew  the  surveyor  went  on  east 
thirty-seven  chains,  and  laid  out  lot  No.  12,  planting  a post 
marked  yf ; thence  he  went  on  east  thirty-seven  chains  for 
lot  No.  13,  planting  a post  if- ; thence  he  went  on  east 
thirty-eight  chains  for  lot  No.  14,  one  chain  for  road 
included,  but  the  notes  do  not  refer  to  his  planting  a post. 

The  description  of  the  gore  between  lots  Nos.  11  and  12, 
issued  the  27th  of  January,  1808,  describes  the  gore  as 
being  in  the  2nd,  3rd  and  4th  concessions,  and  as  being  of 
the  same  frontage  in  each  concession — viz.,  eleven  chains 
fifty  links — and  as  extending  from  the  front  to  the  rear  of 
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each  concession.  The  three  together  were  granted  as  con- 
taining two  hundred  acres,  which,  according  to  the  bound- 
aries given,  they  could  not  quite  have  done. 

Looking  at  the  evidence  furnished  by  these  field  notes,, 
made  in  1805  and  1806,  and  at  the  description  of  the  so-calbd 
gore  made  in  January  1808,  it  appears  to  me  clear  that  a lot 
represented  by  the  surveyor  and  assumed  by  the  government 
to  have  a frontage  of  eleven  chains  fifty  links,  was  laid  out 
in  the  original  survey  of  this  concession ; and  from  these 
field  notes  it  seems  to  have  been  as  much  a part  of  the 
original  survey  to  lay  out  such  a lot  between  lots  Nos.  11 
and  12  as  it  was  to  lay  out  those  identical  lots ; whether  it 
was  in  obedience  to  instructions  that  the  surveyor  was 
obliged  to  leave  this  gore  or  broken  lot  of  a frontage  less 
than  one-third  of  the  frontage  of  ordinary  lots,  or  whether 
he  found  that  the  extent  of  the  second  concession  was  such 
as  to  leave  eleven  chains  and  fifty  links,  after  making  as 
many  lots  as  he  could  of  the  required  width  of  thirty-seven 
chains,  was  not  shewn  at  the  trial,  and  no  explanation  on 
this  head  was  suggested  at  the  argument.  The  only  con- 
clusion that  I can  draw  from  the  facts  before  us  is,  that  at 
the  original  survey  a lot,  designated  by  the  cypher  0,  was 
laid  out,  with  a frontage  of  eleven  chains  fifty  links,  at  the 
first  survey  of  the  3rd  concession  of  Colchester,  and  was 
granted  in  a year  or  two  afterwards  by  the  Crown  as  the 
gore  between  Nos.  11  and  12.  This  grant  leads  me  to  the 
conclusion  that  this  gore  or  lot  was  laid  down  on  the  plan  or 
map  returned  by  the  surveyor,  as  well  as  described  in  his 
field  notes  ; if  it  is  otherwise  it  ought  to  have  been  shewn. 

But  if  this  conclusion  be  correct,  then  the  words  of  the 
10th  section  of  18  Yic.  ch.  83  seem  to  govern  the  case,  if 
the  only  boundaries  that  can  be  satisfactorily  ascertained 
are  those  between  lots  Nos.  10  and  11  and  Nos.  13  and  14,  or 
Nos.  14  and  15 ; for  in  such  case  the  surveyor  shall  measure 
the  true  distance  between  the  nearest  undisputed  posts,  limits 
or  monuments,  and  divide  such  distance  into  such  number  of 
lots  as  the  same  contained  in  the  original  survey,  assigning 
to  each  a breadth  proportionate  to  that  intended  in  such 
original  survey,  as  shewn  on  the  plan  and  field  notes 
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thereof  of  record  in  the  office  of  the  commissioner  of  crown 
lands  of  this  province. 

I do  not  understand  how  it  can  be  said  the  field  notes 
ignore  the  gore  altogether.  The  only  ground  I see  for  this 
conclusion,  apparent  on  the  field  notes,  is  in  the  fact  that 
the  surveyor  states  that  at  the  south-east  angle  of  lot  No.  11 
he  planted  a post  marked  yj,  according  to  which  lot  No.  12 
commenced  at  the  place  where  No.  11  ended,  instead  of 
there  being  a space  of  eleven  chains  fifty  links  between  Nos. 
11  and  12,  as  the  field  notes  immediately  afterwards  state. 
If  this  were  to  be  treated  as  the  actual  work  of  the  first 
survey — viz.,  that  lots  Nos.  11  and  12  are  conterminous — 
then,  as  we  find  the  surveyor  states,  he  planted  a post 
marked  at  the  south-east  angle  of  lot  No.  12  the  conse- 
quence would  be  that  lot  No.  12  would,  on  the  ground,  have 
a frontage  of  forty-eight  chains  fifty  links,  instead  of  thirty- 
seven  chains  ; and  if  no  other  boundaries  can  be  ascertained, 
or  are  undisputed,  except  those  already  mentioned,  then  it 
might  be  doubted  whether  the  whole  surplus  would  not, 
according  to  the  strict  letter  of  the  act,  have  to  be  divided 
between  lots  Nos.  11,  12  and  13,  or  between  Nos.  11,  12,  13 
and  14.  For  it  might  be  argued  that  though  the  Crown  did, 
in  1808,  grant  a lot  as  lying  between  lots  Nos.  11  and  12, 
yet  in  fact  no  such  lot  was  laid  out : the  field  notes  ignore 
it ; the  plan  does  not  shew  it,  and  therefore  the  statute 
must  prevail  over  the  patent,  and  the  defendant  be  ousted 
altogether.  % 

I think  the  more  just  conclusion,  and  better  warranted  by 
the  evidence,  is,  that  this  lot,  granted  as  a gore,  was  inter- 
sected— quasi  intercalated — between  lots  Nos.  11  and  12,  at 
the  original  survey  ; and  as  a lot  so  laid  out,  must  be  subject 
to  the  rule  declared  by  our  statute. 

I think  we  should  not  be  safe  in  allowing  the  verdict  to 
stand  on  the  assumption  that  the  jury  acted  on  the  evidence 
of  an  original  post  between  this  gore  and  lot  No.  12.  It  is 
improbable  to  say  the  least  of  it,  that  the  whole  or  the 
larger  portion  of  the  ascertained  surplus  of  five  chains 
ninety-eight  links  should  have  been  left,  by  an  error  com- 
mitted in  running  so  short  a distance  as  eleven  chains  fifty 
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links.  It  is  much  more  likely  to  have  extended  itself  over  a 
larger  space. 

In  my  opinion,  therefore,  there  should  be  a new  trial, 
without  costs.  At  a subsequent  trial  the  parties  can  pro- 
duce any  additional  evidence  they  may  be  able  to  discover, 
the  importance  and  bearing  of  which  will  be  more  easily 
appreciated  after  the  discussion  which  the  case  has  undergone. 

Richards,  J. — The  fact  of  the  lot  in  dispute  being  a gore 
does  not  satisfy  me  that  any  surplus  land  between  two 
known  adjacent  boundaries  on  each  side  of  it  should  be  given 
to  the  gore.  If  the  gore  in  question  was  a lot  laid  out  in 
the  original  survey  of  the  township,  I think  it  must  be 
placed  in  the  same  position  as  any  other  lot ; and  in  the 
extent  of  the  original  posts  belonging  to  it  and  the  adjacent 
lots  having  posts,  the  surplus  must  be  divided  between  it  and 
them  in  proportion  to  their  respective  widths,  according  to 
the  original  plan  and  survey.  Considering  then  that  this 
gore  should  be  treated  in  the  same  way  as  any  other  lot,  I 
think  the  charge  of  the  learned  judge  in  relation  to  the 
surplus  was  erroneous.  If  the  fact  of  there  having  been  an 
original  lot  or  gore  laid  out  was  not  sufficiently  shewn  at  the 
trial,  it  is  a good  ground  for  a new  trial.  I quite  concur  in  the 
views  of  his  lordship  the  Chief  Justice,  and  think  there  must 
be  a new  trial,  if  for  no  other  reason  than  to  get  more  satis- 
factory information  as  to  the  facts. 

Hagarty,  J. — As  I understand  the  evidence,  the  field 
notes  shew  a blank  space  marked  0 left  between  lots  11  and 
12,  apparently  eleven  chains  fifty  links  wide.  The  surveyor 
states  that  he  puts  a post  between  11  and  12,  a fact  irrecon- 
cileable  with  the  width  marked  for  the  unnumbered  space  0. 
No  sketch  or  plan  of  the  township  as  originally  laid  out  was 
produced  at  the  trial.  The  crown  afterwards  grants  “ the 
gore  in  the  2nd,  3rd,  and  4th  concessions  between  lots  Nos. 
11  and  12,  giving  certain  boundaries  thereof  determinable 
by  the  posts  of  11  and  12,  and  calling  such  gore  as  contain- 
ing 200  acres  more  or  less.  From  the  best  consideration 
I can  give  the  surveyor’s  act  as  to  dividing  a surplus  among 
the  lots  between  the  two  nearest  undisputed  points,  I am  still 
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unable  to  see  that  on  this  evidence,  with  a post  declared  to 
be  planted  originally  between  11  and  12,  the  gore  is  to  be 
treated  as  entitled  to  rank  precisely  as  one  of  the  lots 
adjacent  to  it.  It  seems  to  me,  with  most  sincere  distrust 
in  my  opinion  at  variance  with  that  of  a majority  of  the 
court,  that  this  gore  is  a mere  space,  larger  or  smaller,  that 
may  be  found  between  lots  Nos.  11  and  12,  allowing  to  each 
of  them  its  full  width,  and  that  the  gore  must  gain  or  lose 
accordingly.  Perhaps  it  will  be  more  satisfactory  to  have 
the  case  sent  to  a second  trial,  in  order  that  clearer  evidence 
may  be  obtained  from  the  crown  land  department.  The  jury, 
I have  no  doubt,  considered  that  there  was  an  original  post 
proved  between  the  gore  and  12,  which  if  existing  must  of 
course  bar  the  plaintiff. 

Per  (Jur. — Rule  absolute. 


Daniel  B.  Reaume  v.  Daniel  Guichard. 

Deed,  voluntary  and  fraudulent. 

A.  by  deed  of  14th  April,  1843,  conveyed  to  B,  certain  lands,  the  consideration 
being  expressed  in  the  deed  as  £62  10s. , but  £12  10s.  only  was  in  fact  paid. 
At  the  time  of  the  execution  of  such  deed,  A,  was  embarrassed  in  his  cir- 
cumstances, a Fi.  Fa.  having  been  issued  against  his  goods  in  February, 
1843.  A.  had  other  property  besides  the  premises  in  dispute ; and  his 
property  subsequently  turned  out  well.  In  September,  1846,  the  Sheriff  of 
the  western  district  conveyed  the  premises  to  defendant  by  deed,  reciting 
an  execution  against  the  lands  of  A.,  tested  the  28th  of  July,  1845  ; and 
upon  this  deed  the  defendant  relied,  treating  the  conveyance  to  B.  as  volun- 
tary and  void  as  against  creditors. 

After  verdict  for  the  plaintiff  B. — Held,  that  the  question  of  the  deed  to  B. 
being  voluntary,  and  as  such  fraudulent,  having  been  submitted  to  the  jury, 
and  they  having  found  that  it  was  bona  fide  and  for  value,  that  there  was  no 
sufficient  reason  to  disturb  such  verdict. 

Ejectment  for  lot  No.  146  in  the  front  or  first  concession 
of  the  township  of  Sandwich.  Writ  issued  the  4th  of 
September,  1854. 

This  case  was  tried  at  Sandwich,  in  April  last,  before 
Hagarty.  J. 

It  was  admitted  that  the  Crown  granted  the  premises  in 
question  to  John  Askin  by  letters  patent  dated  the  21st 
of  February,  1806  : that  on  the  27th  of  December,  1806, 
John  Askin  conveyed  the  same  premises  in  fee  to  Robert 
Macdougall ; registered  the  8th  of  September,  1818  : that  on 
the  4th  of  July,  1827,  John  Robert  Macdougall  conveyed  the 
same  premises  in  fee  to  James  Macdougall;  registered  the 
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18th  of  July,  1827.  A deed  was  put  in  (execution  thereof 
admitted),  dated  the  14th  of  April,  1843,  from  James 
Macdougall  to  the  plaintiff  of  the  premises ; consideration, 
£62  10s.  : habendum  in  fee;  registered  the  17th  of  April, 
1843. 

The  plaintiff  further  proved,  that  Macdougall  had  a tenant 
in  possession  at  the  date  of  this  deed.  Some  time  afterwards 
the  lot  was  sold  at  sheriff’s  sale,  when  the  defendant  bought  it, 
and  Macdougall’s  tenant  gave  up  the  possession  to  defendant. 

On  the  defence  was  put  in  an  exemplification  of  a judgment 
recovered  in  the  Queen’s  Bench  by  Louis  Joseph  Fluett 
against  James  Macdougall,  on  cognovit  in  assumpsit,  for 
£42  11s.  4 d.,  entered  the  17th  of  December,  1842.  An 
alias  Fi.  Fa.  against  goods  issued  in  February,  1843, 
returned  feci  as  to  £20,  nulla  bona  as  to  residue.  This 
debt  was  afterwards  paid  off.  It  was  proved  that  on  the 
12th  of  February,  1844,  an  attachment  issued  against 
James  Macdougall  at  the  suit  of  the  defendant,  treating 
Macdougall  as  an  absconding  debtor,  and  on  the  25th 
of  September,  1846,  by  indenture  of  that  date,  George 
Oade  Foote,  then  sheriff  of  the  western  district,  con- 
veyed to  the  defendant,  in  consideration  of  £271  18s., 
the  premises  in  question,  and  the  estate,  right,  title  and 
interest  which  James  Macdougall  had  in  those  premises 
on  the  fourth  of  August,  1845,  or  at  any  time  after  that  day, 
habendytfn,  in  fee.  This  deed  recited  that  an  execution, 
issued  out  of  the  Queen’s  Bench,  tested  the  28th  of  July, 
1845,  against  the  lands  of  James  Macdougall,  an  absconding 
or  concealed  debtor,  to  make  £240  debt  and  £20  2s.  4 cl.  costs, 
which  the  defendant  in  this  case  had  recently  recovered  against 
Macdougall.  No  judgment  or  writ  on  which  this  deed  was 
founded  was  produced.  It  appears  that  Macdougall  left 
this  province  about  the  date  of  the  deed  from  himself  to  the 
plaintiff.  He  was  embarrassed,  though  he  had  other  property 
besides  these  premises,  and  his  estate  afterwards  turned  out 
well.  Before  that  time  he  had  arrested  the  defendant  on 
some  alleged  claim  against  him  ; the  defendant  was  committed 
to  gaol,  and  was  discharged  from  custody  for  non-payment 
of  the  weekly  allowance.  He  had  previously  lived  with 
Macdougall  as  his  clerk. 
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The  plaintiff  was  also  called  as  a witness  for  the  defence. 
He  stated  that  the  consideration  for  Macdougall’s  conveyance 
to  him  was  $250,  of  which  he  paid  $50  prior  to,  not  at  the 
execution  of  the  deed  : that  he  gave  no  notes  or  security  to 
Macdougall,  who  was  his  father-in-law,  for  the  balance : that 
he,  plaintiff,  has  lived  in  Michigan  twenty-five  or  twenty-six 
years:  that  Macdougall  came  to  his  place  soon  after  executing 
the  deed,  and  lived  with  him  two  years.  He  could  not 
remember  any  particulars  of  the  payment  of  the  $50,  in 
what  sums  paid  or  the  dates.  It  was  Macdougall  proposed 
to  him  to  buy  the  land.  He  arranged  that  his  boarding 
Macdougalhs  family  should  go  against  the  balance.  He 
swore  that  he  had  no  idea  the  deed  was  to  defraud  creditors  : 
that  he  took  it  in  good  faith.  According  to  some  of  the 
witnesses  the  land  in  1843  was  worth  about  10s.  per  acre. 

No  other  debts  were  proved  against  Macdougall,  except 
those  of  Fluett  and  of  the  defendant. 

The  learned  judge  directed  that  the  question  was,  whether 
the  deed  to  plaintiff  from  Macdougall  was  a voluntary  con- 
veyance, bad  as  against  creditors.  That  at  its  date  the  only 
debt  pressing  was  that  due  Fluett,  which  was  afterwards 
paid.  He  directed  the  jury  to  determine  whether  it  was 
voluntary,  or  for  a valuable  consideration.  That  as  to  mere 
inadequacy  of  consideration  it  must  be  so  gross  as  to  startle : 
that  Macdougall  should  be  shewn  to  be  indebted  to  the 
extent  of  insolvency.  * 

The  jury  said  the  sale  by  Macdougall  to  plaintiff  was 
bond  fide  and  for  value,  and  found  for  plaintiff. 

A.  Prince , in  Easter  term,  obtained  a rule  Nisi  for  a new 
trial,  on  the  ground  that  the  verdict  was  against  law  and 
evidence,  citing  Graham  v.  Furber,  14  C.  B.  134,  410. 

Cooper  shewed  cause.  He  urged  that  the  evidence  war- 
ranted the  finding,  and  that  no  misdirection  was  complained 
of.  He  cited  Jenkyn  v.  Vaughan,  2 Jur.  N.  S.  109. 

Draper,  C.  J.— It  appears  to  me  there  was  sufficient 
evidence  to  go  to  the  jury  for  the  purpose  of  establishing 
that  the  deed  in  question  was  for  valuable  consideration. 
It  was  open  to  observation  and  to  doubt ; but  it  was  a matter 
for  them  to  decide  ; and  in  deciding  in  plaintiff’s  favor 
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I do  not  think  they  have  done  so  without,  or  even  against 
evidence.  The  only  creditor  existing  at  the  date  of  that 
conveyance,  whose  debt  is  proved  satisfactorily,  was  Fluett. 
His  debt,  after  deduction  of  the  amount  made  on  the  alias 
Fi.  Fa.  against  goods,  was  under  £30,  and  was  subsequently 
satisfied.  Now,  looking  at  the  ‘'small  amount  of  this  debt, 
and  at  the  fact  that  James  Macdougall  had  other  property 
besides  the  premises  in  question,  and  that  his  (Macdougairs) 
estate  afterwards  turned  out  well,  I cannot  say  the  effect  of 
the  deed  to  the  plaintiff  was  to  delay  him  ; and  if  not,  it  is 
difficult  to  say  on  the  evidence  that  this  deed  could  have 
been  (being  for  valuable  consideration)  made  for  the  fraudu- 
lent purpose  of  delaying  or  of  defeating  the  defendant.  And 
indeed,  as  regards  the  defendant,  he  is  hardly  in  a position 
to  raise  that  question ; for  he  does  not  prove  his  debt, 
though  he  must  have  recovered  a judgment  on  which  the 
sheriff’s  deed  is  founded. 

The  defence  seems  to  have  rested  on  shewing  the  deed  to 
plaintiff  to  have  been  voluntary,  and  as  such  fraudulent. 
This  question  having  been  submitted  to  the  jury,,  they  have 
answered  it  in  the  negative  ; and  there  is  no  sufficient  reason 
to  disturb  the  verdict. 

Rule  discharged. 


McGregor  v.  Pratt. 

School  trustees — Execution  of. 

In  replevin,  defendant  made  cognizance  as  collector  of  school  section  No.  1. 
It  appeared  that  prior  to  February,  1854  school  section  No.  1 consisted  of 
the  town  of  Chatham  and  a part  of  the  township  of  Harwich  ; there  was  also 
a school  section  in  operation,  known  as  section  No.  2^.  In  February,  1854 
the  township  council  of  Harwich  passed  a resolution  dividing  the  township 
into  sixteen  school  sections : No.  1 of  these  new  sections  was  formed  of 
that  part  of  the  township  of  Harwich  which  together  with  the  town  of 
Chatham,  had  previously  been  No.  1 added  to  the  whole  of  as  it  existed 
previously.  • 

In  January,  1855  an  election  for  section  No,  1 as  created  by  the  resolution  of 
February,  1854,  was  held,  at  which  one  trustee  only  was  elected,  and  the 
two  other  trustees  elected  for  the  previous  year  for  the  then  section  gave 
defendant  the  warrant  under  which  he  acted. 

Held,  that  there  should  have  been  three  trustees  elected  for  section  No.  1 at 
the  election  in  January,  and  that  a warrant  signed  by  the  other  two  was 
inoperative. 

Replevin  for  a horse.  Writ  issued  the  24th  of  December 
1855.  The  defendant  made  cognizance  as  collector  for  the 
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trustees  of  school  section  No.  1 in  the  township  of  Harwich, 
setting  forth  that  plaintiff  was  a freeholder  and  a resident 
within  that  school  section,  and  was  duly  assessed  in  the  sum 
of  £7  2s.  3 d.  as  his  proportion  of  a special  school  rate  : that 
before  the  said  time,  when  &c. — viz.,  on  the  1 1th  of  January, 
1855 — John  Bennett,  Thomas  Harrison  and  David  Wilson 
were  duly  elected  school  trustees  of  the  said  school  section  ; 
and  thereupon  the  school  rates  became  their  property  : that 
defendant,  before,  &c.,  was  duly  appointed  by  the  said 
trustees  collector,  to  collect  the  said  special  rates : that 
John  Bennet  and  Thomas  Harrison,  being  a majority  of  the 
said  trustees,  before,  &c., — viz., on  the  25th  of  November,  1855 
— issued  a warrant  under  their  hands  and  the  corporate  seal 
of  the  said  school  section,  and  required  defendant  to  collect 
&c. ; and  that  the  warrant  required  defendant,  in  case  any  of 
the  persons  named  should  make  default  in  payment  on 
demand,  to  levy  the  amount  by  distress  of  their  goods  and 
chattels  ; that  ten  days  after  receipt  of  the  warrant  defendant 
required  plaintiff  to  pay  him  the  said  sum  of  £7  2 s.  3 d. : that 
plaintiff  refused;  whereupon  defendant,  by  virtue  of  the  war- 
rant, took  and  detained  the  said  goods,  &c.  as  a distress  for 
the  said  special  school-rate,  which  is  still  due.  Verification — 
Prayer  of  Judgment  and  a return.  Replication — Be  injuria. 

On  the  trial  at  Chatham,  before  Hag  arty  J.,  in  April 
last,  it  appeared  that  prior  to  February,  1854,  school  section 
No.  1 consisted  of  the  town  of  Chatham  and  of  a part  of 
the  township  of  Harwich,  within  which  part  the  plaintiff  was 
a resident  on  the  property  in  respect  of  which  the  school-rate 
mentioned  in  the  plea  was  imposed.  There  was  at  the  same 
time  a school  section  in  operation  known  as  section  No.  2J. 
In  February,  1854  the  township  council  of  Harwich  passed  a 
resolution  which  divided  the  township  into  sixteen  school 
sections,  one  of  which  was  united  with  Raleigh,  and  two  others 
were  united  with  Harwich.  No.  1 of  these  new  sections 
was  formed  of  that  part  of  the  township  of  Harwich  which 
together  with  the  town*)f  Chatham  had  previously  been  No. 
1,. added  to  the  whole  of  No.  2J  as  it  existed  before  February, 
1854.  In  January,  1855  a meeting  was  held  for  the  election 
of  school  trustees  for  the  section  No.  1 as  created  or  desig- 
nated by  the  resolution  of  February,  1854.  One  trustee  only 
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(David  Wilson)  was  elected.  John  Bennet  and  Thomas 
Harrison  (named  in  the  plea),  were  two  trustees  for  the  old 
school  section  No.  2J,  elected  on  some  previous  occasion, 
and  they  acted  with  David  Wilson  without  any  new  election, 
as  apparently  they  might  lawfully  have  done  if  no  change  of 
boundaries  had  taken  place.  The  legality  of  this  however 
was  questioned  at  the  meeting  in  January  1855,  and  another 
meeting  was  subsequently  held,  when  David  Wilson  and  two 
other  persons  were  elected  ; but  it  did  not  appear  they  ever 
acted.  Evidence  was  given  that  no  meetings  were  held,  if 
they  were  necessary,  either  in  the  remaining  part  of  the  old 
section  No.  1 or  in  2 \ to  petition  for  the  formation  of  the 
new  section  No.  1.  The  inhabitants  of  No.  1 (as  united  with 
Chatham)  were  opposed  to  the  union  with  No.  2J.  The 
warrant  put  in  was  signed  by  Bennet  and  Harrison,  who 
with  Wilson  appear  to  have  been  the  acting  trustees  for 
1855.  No  objection  was  made  to  the  legality  of  the  rate. 
On  the  26th  of  December,  1855,  which  was  two  days  after 
the  writ  in  this  cause  was  sued  out,  the  municipal  council  of 
the  township  of  Harwich  passed  a by-law  (which  was  put  in 
evidence)  which  enacted,  “ That  the  several  school  sections 
and  part  sections  as  altered  and  established  by  the  municipal 
council  of  the  said  township  be  and  the  same  are  hereby 
ratified  and  confirmed,  as  far  as  the  said  council  can  ratify 
and  confirm  the  same— that  is  to  say,  all  the  boundaries  of 
the  said  several  sections  and  part  sections  as  contained  in 
the  description  hereunto  annexed  and  numbered  one,  two, 
*fcc.,  shall  remain  and  be  as  they  have  been  the  boundaries  of 
the  several  sections  until  this  by-law  is  either  amended  or 
repealed.” 

The  plaintiff s counsel  objected — First.  That  this  by-law, 
passed  since  the  suit,  could  not  help  ; and  that  a by-law,  and 
not  the  resolutions,  must  be  shewn  for  the  change  in  the 
school  sections.  Second.  That  no  proceedings,  as  required 
by  the  statutes,  were  shewn  to  justify  the  altering  or  uniting 
school  sections.  Third.  That  there  was  no  notice  before  the 
alteration  was  made  to  the  parties  interested,  especially  to 
the  plaintiff.  Fourth.  That  if  the  alteration  is  upheld  no 
consent  of  the  inhabitants  was  expressed  at  the  meeting  in 
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1855,  deciding  how  the  school  should  be  supported.  Fifth. 
If  the  union  were  legal,  still  there  was  no  legal  election  of  the 
trustees.  It  was  also  objected,  that  there  was  no  proper 
demand  on  plaintiff  to  pay  the  rate  proved  ; but  the  plaintiff 
himself,  being  called  as  a witness,  gave  some  evidence  which 
might  be  considered  sufficient  to  remove  the  objection. 

Upon  this  it  was  agreed  the  plaintiff  should  have  a verdict, 
with  leave  to  the  defendant  to  move  to  enter  a nonsuit. 

In  Easter  term  McCrae  moved  accordingly. 

A.  Prince  shewed  cause. 

Draper,  C.  J. — It  seems  to  me  that  section  No.  1,  when 
it  consisted  of  part  of  the  township  of  Harwich  and  of  the 
town  of  Chatham,  was  a union  school  section.  If  the 
resolution  of  February  1854  was  operative  to  produce 
the  changes  intended,  then  by  the  Common  School  Act 
of  1850,  sec.  18,  4thly,  the  alteration  could  not  go  into 
efiect  before  the  25th*  of  December,  1854,  and  the  election 
of  trustees  for  the  section  No.  1,  as  altered,  must,  I appre- 
hend, be  held  as  if  it  were  an  entirely  new  section  in 
which  case  three  new  trustees  should  have  been  elected, 
according  to  the  4th  and  5th  sections  of  the  act  of  1850. 

The  statute  contains  provisions  for  the  election  of  trustees 
in  the  event  of  no  annual  meeting  being  held,  or  in  case  of 
want  of  trustees  (see  secs.  9 and  10) ; and  some  aid  is  given 
in  construing  the  phrase  “ want  of  trustees”  by  sec.  12, 
12thly,  which  provides  for  calling  meetings  for  the  filling  up 
of  any  vacancy  in  the  trustee  corporation  occasioned  by  death, 
removal,  “ or  any  other  cause  whatever.”  I refer  to  this  in 
order  to  establish  that  if  it  were  necessary  to  have  elected 
three  trustees  for  this  section  No.  1,  as  designated  in  the 
resolutions  of  February  1854,  there  would  be  found  pro- 
visions to  meet  the  emergency  of  no  sufficient  election  having 
taken  place. 

By  the  resolutions  which  are  before  us,  and  upon  the 
evidence,  two  things  are  established,  first,  that  the  new 
section  No.  1 contains  the  former  section  2£,  as  it  were 
absorbs  it  into  No.  1 ; and  secondly,  that  a new  section  (2£) 
is  erected,  which  is  stated  to  be  united  with  Raleigh.  The 
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question  presented  then  is,  whether  the  changes  by  which 
the  town  of  Chatham  ceased  to  be  part  of  section  No.  1 and 
section  2J  became  a part  of  No.  1 fall  within  the  definition 
of  alterations  of  a school  section  already  established,  or  of 
uniting  “ two  or  more  school  sections  in  one.”  I think  the 
latter  affords  the  true  answer,  and  among  other  reasons  for 
this  : The  old  No.  1,  so  far  as  the  township  of  Harwich  was 
concerned,  was  a school  section  of  that  township  united  to 
Chatham ; and  when  in  1854  it  was  by  the  resolutions 
separated  from  Chatham  it  still  remained  a school  section  of 
Harwich  ; and  when  that  which  till  that  time  was  section 
2^  was  made  part  of  No.  1,  and  an  entirely  different  2J  was 
created,  it  seems  to  me  the  result  was  to  unite  2J  to  No.  1 
not  to  unite  No.  1 to  2J.  Ail  this,  which  may  seem  at  first 
sight  a distinction  without  a difference,  is  to  be  considered 
in  determining  whether  this  change  was  not  a uniting  two 
sections  into  one,  though  not  forming  what  is  more  strictly 
a union  school  section.  The  consequence  of  that  conclusion 
is,  that  at  the  annual  school  meeting  in  January  1855,  three 
new  trustees  should  have  been  elected  for  the  newly  con- 
stituted section  No.  1.  I must  say  I think  this  is  the  true 
conclusion.  I assume  that  No.  1 united  to  Chatham  had  its 
own  school  trustees,  possibly  but  not  necessarily  all  residing 
in  Chatham.  But  if  any  one  resided  in  No.  1 in  Harwich, 
and  still  more  if  all  so  resided,  I do  not  see  any  reason  why 
two  trustees  of  section  2 J should  remain  in  office  as  of  right, 
and  the  election  take  place  to  supply,  by  one  new  trustee,  the 
vacancy  created  (by  the  arbitrary, as  far  as  I can  see);  it  would 
be  treating  the  trustees  of  No.  1 as  out  of  office.  The  pro- 
vision for  trustees  remaining  in  office  until  their  successors 
are  appointed  would  not  apply  to  this  case,  because  of  the 
change  of  section. 

In  my  opinion  neither  Bennett  nor  Harrison  were  lawful 
trustees  for  the  new  section  No.  1,  and  therefore  the  defend- 
ant fails  in  his  cognizance. 

This  conclusion  makes  it  unnecessary  to  decide  whether 
the  resolutions  were  operative  to  effect  the  proposed  change, 
or  whether  a by-law  was  not  required.  Such  certainly  is  my 
impression;  and  as  at  present  advised,  I think  that  objection 
23  6 c p 
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fatal  also.  I incline  also  in  favour  of  some  others  of  the 
objections  ; but  at  present  I do  not  desire  to  be  considered 
as  determining  any  but  that  relating  to  the  right  of  the  two 
trustees  of  section  2J  to  continue  in  office  and  become  trus- 
tees for  the  new  No.  1. 

I think,  therefore,  the  rule  should  be  discharged. 

Per  Cut. — Rule  discharged. 


Benjamin  Grant  v.  John  Lynch. 

Agreement — Lease — Surrender. 

An  agreement  in  writing,  whereby- A.  agreed  to  rent  a store  and  premises  to 
B.  for  the  term  of  three  years  from  date  for  the  sum  of  £50  per  annum,  with 
taxes  ; and  rent  to  be  paid  quarterly  during  occupation  : B.  to  expend  £25  in 
improvements ; signed  by  both  parties  and  dated,  is  a lease,  and  not  a mere 
agreement  for  a lease. 

Held,  also,  that  such  lease  was  not  surrendered  by  operation  of  law,  by  A. 
afterwards,  agreeing  by  agreement  in  writing  to  sell  the  premises  to  B.  upon 
certain  terms  and  conditions  to  be  afterwards  completed ; none  of  which  were 
done  by  B.  at  the  time  appointed  by  the  agreement,  nor  was  he  ready  to 
do  so. 

Replevin  for  goods  taken  in  a coach-house  in  a close 
called  lot  No.  49  on  the  south  side  of  Ontario-street  in  the 
village  of  Stratford. 

Pleas- — First.  Non  cepit.  Second.  Owing  for  rent  due  for 
one  quarter’s  occupation  of  the  premises  in  which,  &c. ; to 
which  last  plea  the  plaintiff  replied  non  demisit. 

The  case  was  tried  at  Stratford,  in  May  last,  before 
Burns , J. 

The  plaintiff  occupied  the  premises  mentioned  in  the 
declaration  and  avowry  under  the  following  instrument; 
“ I hereby  agree  to  rent  my  store  and  premises  on  lot  No. 
49  in  the  town  of  Stratford,  with  the  reservation  of  forty 
feet  commencing  from  the  east  end  of  said  lot,  to  Benjamin 
Grant,  Esq.,  for  the  term  of  three  years  from  date,  for  the 
sum  of  £50  per  annum,  together  with  all  rates  and  taxes  on 
said  property  during  occupation,  rent  to  be  paid  quarterly  ; 
likewise  the  said  Benjamin  Grant,  Esq.,  to  expend  the  sum 
of  twenty-five  pounds  in  improvements  on  said  property,  as 
may  be  agreed  on : ” (signed),  “ John  Lynch,  Stratford, 
February  1,  1854. — I accept  the  above  terms  of  lease  : ” 
(signed)  “ Benjamin  Grant.”  The  plaintiff  entered  and 
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occupied,  and  the  following  instrument  was  afterwards 

executed:  “ I hereby  agree  to  sell  lot  No.  49,  containing 

feet  frontage  on  Ontario-street  in  the  village  of  Stratford,  to 
Benjamin  Grant,  Esq.,  for  the  sum  of  £20  currency  per  foot, 
the  one-fourth  of  the  purchase  money  to  be  paid  by  approved 
endorsed  notes  at  three  months  from  date,  the  remainder  to 
be  paid  in  four  equal  annual  instalments,  with  interest  on 
the  amount  unpaid  at  each  time  of  payment ; agreement  to 
be  drawn  and  possession  given  on  the  1st  day  of  June  next, 
from  which  time  payment  of  instalments  commence:”  (signed) 
“ John  Lynch,  Stratford,  May  17,  1855. — I agree  to  the 
above  terms  : ” (signed)  “ Benjamin  Grant.”  On  this  was 
endorsed  a receipt  for  one  pound  on  the  agreement,  signed 
by  defendant.  One  was  drawn,  but  was  not  executed,  as 
the  plaintiff  was  not  ready  on  the  1st  of  June  with  endorsed 
notes  or  money.  On  this  evidence  the  jury  found  for  the 
plaintiff  on  the  first  issue,  and  for  defendant  on  the  issue  on 
theavowry;  and  they  found  the  value  of  the  things  distrained 
to  be  £10,  with  leave  reserved  to  the  plaintiff  to  move  to 
enter  a verdict  for  him  if  the  court  should  be  of  opinion  the 
term  was  put  an  end  to. 

InEastertermGifofrmsori  obtained  a rule  Nisi  accordingly. 

McDonald  shewed  cause,  citing  Coupland  v.  Maynard,  12 
East  184  ; Doe  v.  Courtenay,  11  Q.  B 702  ; Doe  dem.  Gray 
v.  Stanion,  1 M & W.  694  ; Weddall  v.  Capes,  1 M.  & W. 
50  ; Doe  v.  Poole,  11  Q.  B.  718. 

G.  Robinson , in  reply,  cited  Dunk  v.  Hunter,  5 B.  & A. 
822  ; Addison  on  Contracts,  163-4  ; Story  on  Agency,  S.  7, 
253,  256 ; Jones  v.  Reynolds,  1 Q.  B.  506 ; Morgan  v. 
Bissell,  3 Taunt.  65. 

Draper,  C.  J. — I do  not  understand  that  the  plaintiff  had 
leave  to  move  on  any  ground,  but  that  the  agreement  of  the 
17th  of  May,  1855,  put  an  end  to  the  lease  of  September 
1854.  It  has,  however,  been  contended,  and  authorities 
have  been  referred  to,  to  shew  that  this  instrument  was  not 
a lease,  but  a mere  agreement,  and  therefore  the  defendant 
had  no  right  to  distrain.  Warman  v.  Faithfull  (5  B.  & Ad. 
1042)  completely  answers  this  objection,  and  distinguishes 
the  cases  principally  relied  on  for  the  plaintiff,  especially 
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Dunk  y.  Hunter.  A specific  rent  is  reserved,  and  the  time  at 
which  the  tenancy  is  to  commence  and  the  rent  to  be  payable 
are  plainly  fixed  ; so  that  all  that  is  requisite  to  make  a lease 
is  stated  in  the  instrument  of  the  1st  of  September,  1854. 

I am  equally  clear  there  was  no  surrender  by  operation  of 
law.  Everything  with  regard  to  the  purchase  was  in  fieri ; 
and  the  plaintiff  failed  in  doing  the  very  first  act  necessary 
to  clothe  him  with  the  character  of  a purchaser,  so  as  to 
alter  the  character  of  his  possession,  and  make  him,  for  the 
time,  a tenant  at  will. 

Per  Cur. — Rule  Discharged. 


George  McDowell  v.  The  Great  Western  Railway  Co. 

Railway  Company — Liability  to  fence  along  route  of  line. 

Under  their  acts  of  incorporation  the  Great  Western  Railway  Company  are 
bound  to  fence  along  the  line  of  the  route  of  the  railway  where  the  same 
crosses  highways,  &c. 

Per  Richards.  J. — That  the  statute  would  be  sufficiently  complied  with  by  the 
erection  of  fences  and  gates  on  the  line  of  the  highways  across  the  railway. 

SPECIAL  CASE. 

This  action  is  brought  to  recover  the  value  of  three  steers 
killed  by  the  locomotive  of  defendants  on  the  night  of  the 
24th  of  July,  1854  ; the  steers  when  killed  were  on  a certain 
highway,  being  the  side  line  between  lots  8 and  9,  in  the 
2nd  concession  of  Clinton,  where  traversed  by  the  railway  ; 
the  night  was  dark,  and  the  train  going  at  the  usual  speed. 
There  were  no  railway  gates  or  fences  across  the  highway, 
but  there  were  sufficiently  constructed  cattle  guards  on  each 
side  of  the  highway  ^cross  the  railway  track,  to  prevent 
cattle  getting  on  the  track  from  the  highway.  Verdict  for 
plaintiff,  and  £15  10s.  damages  if  entitled  to  recover. 

Plaintiff  lives  on  lot  number  seven  in  same  concession : the 
steers  came  along  the  concession  line,  being  a highway  in 
front  of  lot 'eight,  and  so  got  on  the  first  mentioned  highway, 
where  they  were  killed ; they  were  running  at  large  like 
other  young  cattle,  and  were  seen  on  the  road  passing 
plaintiff’s  premises  the  evening  before.  Plaintiff  contends 
defendants  should  fence  across  the  highway,  and  that  under 
the  circumstances  he  should  recover. 
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Chas.  Wolverton  v.  The  Great  Western  Railway  Co. 

This  is  precisely  a similar  case  to  that  of  McDowell  v.  the 
•same  defendants,  with  this  exception,  that  in  this  case  the 
cattle  guards  at  each  side  of  the  highway  where  traversed  by 
the  railway  tract  were  insufficient : the  jury  found  this  fact. 
The  steer  was  killed  on  the  highway  where  traversed — he  got 
there  from  another  highway,  and  was  not  on  the  defendants’ 
road  in  an}^  other  place  than  the  space  common  both  to  the 
highway  and  railway.  There  were  no  fences  across  the 
highway. 

The  action 'was  commenced  on  the  13th  July,  1855. 

The  declaration  stated  that  plaintiff  is  a resident  in  the 
Township  of  Grimsby,  and  was  possessed  of  a certain  steer 
which  was  lawfully  on  the  common  highway  there : that 
defendants  were  possessed  of  a railway,  locomotives,  &c.,  and 
had  constructed  such  railway  in  pursuance  of  the  powers 
given  to  them  in  such  a manner  that  it  crossed  and  intersected 
the  aforesaid  highway,  and  that  in  one  of  the  statutes  under 
which  defendants  acted  it  was  provided  among  other  things 
that  defendants  should  erect  and  maintain  sufficient  fences 
upon  the  line  of  the  route  of  their  railway  ; by  reason  whereof 
it  became  and  was  the  defendants’  duty  to  have  erected  and 
maintained  at  the  time,  &c.,  sufficient  fences  upon  the  line  of 
the  route  of  their  railway  : yet  defendants  did  not  erect  and 
maintain  sufficient  fences,  though  a reasonable  time  for  the 
erection  had  elapsed  ; by  reason  whereof  plaintiff’s  steer  got 
on  the  line  of  the  railway  from  the  common  highway  where 
he  then  was  as  aforesaid,  and  was  there  killed  by  defendants 
locomotive.  ** 

Pleas. — 1st.  Not  guilty  by  statute.  2nd.  That  defendants’ 
did  erect  and  maintain  sufficient  fences  along  the  line  of  the 
route  of  the  railway.  3rd.  That  the  steer  did  not  get  on  the 
line  of  the  route  of  the  railway  for  want  of  sufficient  fences. 

The  case  was  tried  at  Hamilton  in  October  last,  before 
Richards , J.  The  whole  question  in  dispute  was  whether 
the  defendants  were  bound  to  erect  and  maintain  fences 
along  each  side  of  their  railway,  though  to  do  so  they  must 
necessarily  fence  across  the  highway  which  was  crossed  and 
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intersected  by  the  railway.  The  company  had  made  cattle 
guards  across  the  railway,  on  each  side  of  the  highway  where 
it  crossed  the  line  of  the  railway,  though  the  jury  found  these 
were  insufficient  to  keep  cattle  from  getting  over  on  to  the 
railway  track  on  either  side  of  the  highway.  The  plaintiffs 
steer  was  killed  on  the  16th  of  June,  1855.  The  jury  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  this 
question. 

In  Hilary  Term  the  case  was  argued  by  Connor,  Q.  C. 
for  plaintiff,  and  by  Phillpotts  for  the  defendants. 

Draper,  C.  J . — A careful  examination  of  the  facts  of  this 
case  makes  it  undistinguishable  from  that  of  Parnell  v.  The 
Great  Western  Railway  Company  (i  U.  C.  C.  P.  R.  517). 

There  it  appeared  the  plaintiffs  horse  was  lawfully  on  the 
highway,  and  that  the  defendants  had  no  fences  or  cattle 
guards,  nothing  to  prevent  animals  from  straying  from  the 
highway  on  to  the  railway  track. 

Here  no  question  is  raised  as  to  the  plaintiff s steer  being 
lawfully  on  the  highway ; there  are  no  fences  ; but  across 
the  railway  track  on  each  side  the  line  of  the  highway  there 
is  a cattle  guard,  intended  to  keep  animals  from  passing  off 
that  portion  of  the  highway  crossed  by  the  railway  on,  to  and 
along  the  railway  beyond  those  cattle  guards.  But  the  jury 
have  determined  that  they  were  insufficient,  and  in  that 
respect  therefore  there  is  no  substantial  difference  between 
the  cases. 

1 take  occasion  to  express  my  entire  concurrence  in  the 
decision  of  the  court — that  the  9th  section  of  the  4th  Wm* 
IV.  ch.  29,  is  applicable  to*  and  affords  the  privileges,  and 
imposes  the  duties  therein  expressed  on  the  Great  Western 
Railway  Company,  as  well  in  the  extension  of  their  road 
from  Hamilton  to  the  Niagara  River,  and  from  London  to  the 
River  Detroit,  as  to  the  originally  contemplated  road.  The 
assertion  of  this  principle  was  necessarily  involved  in  Bradley 
v.  The  Great  Western  Railway  Company  (11  U.  C.  Q.  B.  R. 
220),  and  in  Renaud  v.  the  same  defendants,  it  was  again 
asserted,  though  the  case  was  not  necessarily  dependant  on  it. 
I agree  also  fully  in  the  opinion  that  the  obligation  to  fence 
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extends  to  that  part  of  the  line  of  the  route  of  the  railway 
where  it  intersects  or  crosses  any  public  highway.  This  view 
would,  without  going  further,  decide  the  present  case. in  the 
plaintiffs  favour. 

I have,  however,  considered  the  question  actually  desired 
to  be  submitted,  and  will  not  withhold  the  opinion  which  on 
the  best  consideration  in  my  power  I arrive  at  thereon.  The 
obligation  is  to  erect  “ sufficient  fences  upon  the  line  of  the 
route  of  their  single  or  double  railroad  or  way.”  The  obvious 
literal  sense  of  the  words  is,  that  the  railway  shall  on  both 
sides  be  fenced  in  from  the  lands  through  which  it  passes. 
If  it  passed  only  through  private  lands,  intersecting  no  public 
highway,  there  would  scarcely,  I think,  be  room  for  question 
as  to  this  interpretation.  But  the  contrary  is  the  fact.  It 
is  necessary  to  cross  highways.  Where  the  railway  goes 
under  or  over  the  highway,  no  difficulty  of  interpretation 
.arises.  It  presents  itself  only  where  the  railway  and  the 
highway  are  on  the  same  level.  The  statute  of  4 Win.  IY. 
makes  no  other  provision  as  to  fencing,  &c.,  than  that  referred 
to  ; nor  is  there  any  other  provision  or  reference  to  the 
substitution  of  any  other  mode  in  lieu  of  fencing  to  keep  the 
railway  separated  from  the  lands  through  which  it  passes, 
nr  to  provide  for  the  safety  of  animals  or  persons  lawfully 
crossing  the  track  till  we  come  to  the  18th  Vic.  ch.  175 
sec.  8 (passed  19th  May,  1855). 

The  legislature  evidently  contemplated  that  the  railway 
must  cross  highways,  and  it  gave  the  company  express  power, 
whenever  it  should  be  necessary  to  construct  the  railway 
across  or  upon  the  same,  requiring  them  to  restore  the 
highway  thus,  intersected  to  its  former  state,  or  in  a sufficient 
manner  not  to  impair  its  usefulness  ; and  to  this  condition  is 
immediately  appended  the  obligation  to  erect  and  maintain 
.sufficient  fences.  The  construction  of  the  railway  across  or 
upon  the  highway  was  therefore  legalized  ; though  it  created 
some  obstruction,  it  would  be  no  nuisance,  so  long  as  the 
highway  was  restored  in  a sufficient  manner  not  to  impair  its 
usefulness.  In  like  manner,  and  I should  rather  say  a 
fortiori,  when  the  legislature  imposed  the  condition  of 
^erecting  or  maintaining  sufficient  fences  on  the  line  of  the 
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route  of  the  railway,  the  placing  such  fences  would  in  my 
opinion  create  no  nuisance,  if  done  in  a sufficient  manner  not 
to  impair  the  usefulness  of  the  highway.  In  both  cases  the 
legislature  intend  to  confer  on  the  railway  company  a power 
to  interfere  with  the  public  right  to  a limited  extent — that  is. 
as  I understand  it,  to  an  extent  as  great,  but  no  greater,  than 
was  necessary  for  the  use  and  enjoyment  of  the  right  con- 
ferred— viz.,  the  construction  and  proper  use  of  the  railway. 
And  with  regard  to  the  fences . the  obligation  on  the  company 
as  for  the  public  protection  and  benefit,  imposing  an  immediate 
burden  on  the  company,  the  more  direct  advantage  whereof 
enures  to  the  public.  It  is  impossible  to  read  the  act  as 
authorizing  the  company  wholly  to  obstruct  the  road.  It  is,. 
I think,  inconsistent  with  the  object  of  it  to  limit  the  obliga- 
tion to  fence  to  those  portions  where  no  highway  is  intersected; 
and  if  both  these  propositions  be  correct,  the  fence  must  be 
so  constructed  as  to  give  the  protection  without  impairing 
the  usefulness  of  the  highway. 

The  cattle  guards  erected  by  the  defendants  were  intended 
to  afford  protection  to  the  public  without  in  any  way  closing 
the  highway.  If  they  had  been  sufficient  their  effect  would 
have  been  to  leave  a portion  of  the  track  of  the  railway 
always  open  and  accessible  ; a portion,  I presume,  of  the 
width  of  the  highway  crossed  by  the  railway,  and  varying  in 
extent  according  to  the  fact  whether  the  two  roads  intersected 
each  other  at  right  angles  or  not.  On  this  portion  the  danger 
would  always  be  the  same  ; and  as  to  this  portion  of  the  line 
of  the  route  of  the  railway,  there  would  be  at  no  time  any 
fence  erected  and  maintained.  If  such  cattle  guards  therefore 
did  all  which  they  could  do,  they  Would  not,  in  my  opinion,, 
fulfil  the  requisition  of  the  statute.  And  in  this  opinion  I 
am  confirmed  by  the  language  of  18  Vic.  ch.  176,  sec.  8, 
which  recites  that  cattle  and  other  animals  frequently  enter 
at  the  level  crossings  and  remain  on  the  track  of  the  railway,, 
whereby  the  lives  and  property  of  travellers  are  in  great 
danger,  and  enacts  that  the  company  may  make,  build  and 
construct,  at  any  or  all  the  level  crossings  of  the  said  railway 
whether  such  crossings  be  at  the  intersection  of  any  public 
highway  with  such  railway,  or  at  private  crossings,  or  at  other 
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places)  good  and  sufficient  bridges  over,  and  ways  or  passages 
underneath  such  railway,  of  reasonable  and  sufficient  dimen- 
sions, with  convenient  and  sufficient  approaches  thereto,  and 
to  maintain  and  keep  the  same  in  repair  ; and  at  such  places 
so  to  narrow  or  contract  such  highway  or  other  way,  by 
fences  or  other  means,  as  to  confine  persons  and  animals 
crossing  such  railway  to  the  bridge  or  way  so  to  be  made 
over  or  underneath  the  same,  with  a proviso  that  this  shall 
not  be  construed  to  render  the  company  liable  for  injuries  to 
persons  or  property  for  which  they  would  not  otherwise  have 
been  liable. 

This  clause  may  at  first  sight  appear  to  conflict  with  the 
conclusion  that  the  company  are  bound  to  fence  along  the 
line  of  their  railway,  as  it  is  assumed  by  the  recital  that 
cattle  frequently  enter  at  the  level  crossings  and  remain  on 
the  track  of  the  railway.  This  may  be,  although  there  should 
be  a fence,  because  it  is  indispensable  that  the  public  should 
have  access  to  cross  the  railway  on  the  line  of  highway,  and 
therefore  there  must  be  gates  through  which  a passage  can 
be  had.  And  the  9th  section  recognises  that  the  company 
has  gates  and  fences  by  imposing  a penalty  on  those  who 
wilfully  injure  such  gates  and  fences;  and  the  11th  section 
imposes  a penalty  on  persons  wrongfully  causing  cattle  to 
pass  over  or  through  the  fences  of  the  Milway,  or  to  be  or 
remain  on  the  track  of  the  railway  or  between  the  track  and 
the  fence  on  either  side  thereof,  and  declares  that  any  cattle 
at  any  time  found  so  wrongfully  on  the  track  of  such  railway, 
or  between  the  said  track  and  the  fence  on  either  side  thereof 
(unless  they  shall  have  strayed  there  by  reason  of  the  fence 
of  the  company  not  being  a lawful  fence  according  to  the 
laws  of  the  place),  shall  be  taken  prima  facie  to  have  been 
wrongfully  driven  or  placed  there. 

This  latter  section  does  not  distinguish  between  that  part 
of  the  track  of  the  railway  which  is  laid  across  or  upon  any 
highway  and  the  other  portions  of  the  track,  and  the  whole 
of  these  provisions  appear  to  me  to  establish  that  the  legis- 
lature did  not  intend  to  change  the  previous  obligation  of  the ' 
company  to  fence ; and  they  recognise  that  obligation  as 
24  6 c.  P * 
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existing  along  the  whole  extent  of  the  line  of  the  railway 
and  as  requiring  fences  on  each  side  thereof. 

In  my  opinion,  therefore,  the  defendants  are  bound  to  have 
their  railway  fenced  in,  as  well  where  it  intersects  and  crosses 
a highway  as  at  other  places,  and  that  they  must  have  gates 
at  such  crossing  unless  they  avail  themselves  of  the  powers 
conferred  on  them  by  the  8th  section  of  18  Yic.  ch.  176. 

The  case  of  McDowell  v.  the  same  defendant  is,  according 
to  my  view  of  the  law,  not  distinguishable  by  the  fact  stated — 
that  there  were  sufficient  cattle  guards  to  prevent  the  cattle 
getting  on  the  track  from  the  highway ; that  is  from  that 
part  of  the  highway  over  which  the  railway  track  passes  on 
to  the  adjoining  portions  of  the  track.  The  case  states 
expressly  that  there  were  no  railway  gates  or  fences  across 
the  highway. 

I will  merely  add,  that  I do  not  at  present  think  that  the 
company  would  have  discharged  themselves  from  liability  in 
this  case,  if  they  had  put  a fence  or  gate  across  their  own 
line  of  road ; which,  when  opened  for  the  passage  of  trains, 
would  close  the  highway,  and  would  during  the  period  that  it 
remained  open  be  a fence  or  gate  along  the  line  of  the  route 
of  the  railway.  It  appears  to  me  this  would  not  be  a com- 
pliance with  the  act,  but  a substitution  of  something  else  for 
such  compliance.  At  would  not  be  the  erection  and  mainten- 
ance of  the  fence  along  the  line  of  the  route  of  the  railway,  but 
across  the  route,  only  going  occasionally  along  it ; and  that 
the  maintenance  of  the  fence  along  the  line  would  be  the 
exception,  not  the  rule,  unless  we  suppose  the  gate  to  be 
more  frequently  open  than  closed. 

Richards,  J. — I am  not  prepared  to  go  so  far  as  to  say 
that  the  railway  company  may  make  permanent  fences  across 
highways,  with  gates  in  them,  to  permit  of  their  use  by  the 
public  by  passing  through  those  gates.  I still  entertain  the 
views  expressed  by  me  in  the  case  of  Parnell  v.  The  Great 
Western  Railway.  I have  no  doubt  the  defendants  are 
bound  to  fence  the  line  of  the  railway ; but  I think  the 
statutes  would  be  sufficiently  complied  with  by  defendants 
placing  fences  and  gates  on  the  line  of  the  highways  across 
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the  railway ; and  the  gates,  when  it  is  necessary  for  the 
passing  of  defendants’  carriages  on  the  railway,  may  be 
opened  across  the  highway,  thereby  temporarily  obstructing  it. 

I do  not  think  it  is  necessary  to  carry  out  the  views  of  the 
legislature,  that  the  highway  should  b q permanently  obstruc- 
ted by  the  fence  and  gate  being  erected  across  it.  The 
temporary  obstruction  as  above  suggested,  being  all  that 
would  be  necessary  to  carry  out  the  intention  of  the  legislature, 
I do  not  think  the  company  are  required  to  do  more.  As  to 
the  case  of  the  first  named  plaintiff,  the  jury  having  found 
the  cattle  guards  insufficient,  the  pleas  of  defendants  were 
not  made  out,  and  therefore  plaintiff  must  recover. 

Practically,  the  view  I entertain  may  not  be  more  favoui  - 
able  to  the  company  than  that  of  the  majority  of  the  court, 
inasmuch  as  the  defendants,  if  not  bound  to  fence  across  the 
highway,  would  be  compelled  to  go  at  less  speed  and  use 
more  caution  when  crossing  it. 

Hagarty,  J.,  agreed  with  the  Chief  Justice. 

Per  Cur. — Judgment  for  plaintiff. 


Knapp  v.  The  Great  Western  Railway  Company. 

Railway-  Continuous  cause  of  action. 

The  Great  Western  Railway  Company  in  erecting  their  line  of  road,  crossed 
plaintiff’s  land  at  a point  where  a watercourse  draining  plaintiff’s  land  passed, 
by  which  the  watercourse  was  obstructed,  and  plaintiff’s  land  afterwards 
overflowed. 

Upon  action  brought  after  the  expiration  of  six  months  after  the  act  done, 
Held,  that  as  it  is  to  be  assumed  that  defendants  constructed  their  railway 
upon  plaintiff’s  land  either  upon  agreement  with  the  plaintiff,  or  upon  a re- 
ference by  arbitration  under  the  statute  4 W.  IV.  ch.  3,  and  that  plaintiff  had 
been  paid  therefor,  and  that  the  damage  resulted  from  the  construction  as  ori- 
ginally made,  that  no  subsequent  claim  for  that  damage  as  a continuing  damage 
could  be  maintained. 

as  and  for  his  farm  of  the  east  half  of  the  west  half  of  No.  7, 
fronting  on  lake  St.  Clair  between  Belle  River  and  the  River 
Ruscoigne  in  the  township  of  Rochester ; that  the  land  was 
drained  by  a drain  or  watercourse  adjacent  to  the  easterly 
boundary  of  the  said  land,  and  by  another  drain  passing 
through  the  said  land,  by  which  drain  the  water  falling  upon 
and  flowing  to  the  said  land  had  been  led  away  into  Lake  St. 
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Clair,  so  as  to  leave  plaintiff’ s land  dry.  That  defendants  on 
the  1st  of  May  1853,  and  on  divers  other  days  &c.,  constructed 
their  railway  across  plaintiff’s  land,  and  upon  and  across  the 
drain  or  watercourse  adjacent  thereto,  and  upon  and  across 
the  other  drain  passing  through  plaintiff’s  land,  and  kept 
the  same  railway  so  that  both  drains  were  obstructed  ; and 
afterwards,  on  the  1st  of  May  1855,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  this  suit,  a 
large  quantity  of  water  which  had  fallen  on  the  said  land  of 
plaintiff  and  on  other  lands  adjacent  to  the  said  drain  and 
watercourse  on  the  easterly  side  of  plaintiff’s  land  flowed  into 
the  said  drain  and  watercourse,  and  into  the  said  other  drain 
to  the  said  railway,  at  which  place  the  waters  were  by  means 
of  the  said  railway  hindered  and  prevented  from  flowing 
further  and  away  from  plaintiff’s  land  as  they  would  but  for 
the  cause  aforesaid,  and  being  so  obstructed,  overflowed  the 
said  drain  or  watercourse,  and  the  other  drain,  and  overflowed 
plaintiff’s  lands,  whereby  &c. 

Pleas — 1st.  Not  guilty,  by  statute.  2nd.  That  defendants 
constructed  their  railway  as  in  the  declaration  mentioned, 
under  the  authority  of  certain  statutes  (stating  their  titles), 
and  in  pursuance  and  in  execution  of  the  authority  in  and 
by  the  said  acts  of  parliament  granted,  and  not  otherwise. 
That  the  said  supposed  grievances  in  the  declaration  men- 
tioned are  one  and  the  same,  and  not  other  or  different. 
That  the  said  supposed  causes  of  action  did  not,  nor  did  any 
or  either  of  them,  accrue  to  plaintiff  within  six  calendar 
months  next  before  the  commencement  of  this  suit,  modo 
et  forma;  verification.  3rd,  As  to  so  much  of  the  said 
causes  of  action,  and  all  damages,  &c.,  as  accrued  more  than 
six  calendar  months  before  the  commencement  of  this 
suit  actio  non , because  the  defendants*  committed  the  said 
grievances  in  and  about  and  for  the  purpose  of  constructing 
their  railway  and  works  after  the  passing  of  the  said  acts 
and  under  the  authority  thereof,  and  not  otherwise  ; and  that 
the  causes  of  action  in  the  introductory  part  of  the  plea 
mentioned  did  not  accrue  to  plaintiff  at  any  time  within  six 
calendar  months  next  before  the  commencement  of  this 
suit : verification.  4th.  That  defendants  constructed  their 
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railway  and  works  and  committed  the  said  supposed  griev- 
ances after  the  passing  of  the  said  acts,  arid  in  the  execution 
of  the  authority  &c.,  and  more  than  six  calendar  months  be- 
fore the  commencement  of  the  suit ; verification. 

Replication  to  first  plea  joins  issue  ; to  the  second,  that  the 
causes  of  action  did  accrue  to  the  plaintiff  within  six  calendar 
months  next  before  the  commencement  of  the  suit ; concluding 
to  the  country.  To  the  fourth,  that  the  grievances  were 
committed  by  defendants  not  more  than  six  calendar  months 
before  the  commencement  of  the  suit ; concluding  to  the 
country.  To  the*  third  demurrer,  because — 1.  The  plea 
is  no  answer  to  the  declaration  or  any  part  thereof ; 2.  That 
the  declaration  alleges  no  cause  of  action  that  accrued 
more  than  six  calendar  months  before  the  commencement  of 
the  suit ; that  the  declaration  alleges  a continuing  damage  ; 
that  none  of  the  acts  referred  to  in  the  plea  nor  any  other  act 
gave  the  defendants  authority  to  separate  part  of  a continu- 
ing damage  from  the  rest,  and  plead  the  limitation  of  six 
calendar  months  in  bar,  nor  any  authority  to  commit  the 
grievances  complained  of ; 3.  That  the  plea  is  double  in 

attempting  to  justify  that  the  grievances  complained  of  were 
committed  under  the  authority  of  certain  acts  of  Parliament 
and  alleging  the  limitation  of  six  calendar  months  as  a bar 
to  the  action ; k That  the  plea  is  frivolous,  immaterial  and 
vexatious,  in  this,  that  it  purports  only  to  be  pleaded  to  such 
part  of  the  causes  of  action  as  accrued  more  than  six  calen- 
dar months  before  the  commencement  of  the  suit,  and  con- 
cludes by  denying  that  such  causes  of  action  so  pleaded  to 
did  accrue  to  plaintiff  at  any  time  within  six  calendar 
months  next  before  the  commencement  of  this  suit ; and 
the  plea  is  otherwise  uncertain,  &c. 

The  cause  was  brought  on  for  trial  before  Burns,  J.,  at 
Sandwich  in  October  last.  The  plaintiffs  counsel  opened  to 
the  jury  that  defendants  constructed  a railway  in  a careless 
and  negligent  manner,  not  putting  a drain  or  culvert  to  carry 
off  the  water;  that  they  stopped  up  the  drain  which  plaintiff 
had.  That  keeping  up  and  maintaining  the  railway  gave 
plaintiff  a new  cause  of  action,  although  it  was  originally  so- 


190  COMMON  PLEAS,  EASTER  TERM,  19  VIC. 

constructed  as  to  stop  the  drain,  and  that  this  is  plaintiff’s 
only  remedy  to  compel  the  construction  of  a drain. 

The  learned  judge  was  of  opinion  that  the  causes  of 
complaint  must  be  carried  back  to  the  original  construction 
of  the  railway ; and  that  plaintiff  must  then  either  have 
been  compensated  for  the  drain  not  being  made,  or  he  waived 
the  construction  of  it ; or  that  at  all  events  it  was  the 
subject  matter  of  arbitration,  as  arising  from  the  construction 
of  the  railway.  If  it  was  not  unlawful  to  construct  the 
railway  at  first,  it  cannot  be  unlawful  to  continue  it  in  the 
same  form  as  at  first,  and  therefore  it  w£s  a fallacy  to  treat 
the  continuance  from  day  to  day  as  being  the  foundation  of 
a new  action.  The  plaintiff  was  therefore  nonsuited,  with 
leave  to  move. 

In  Michaelmas  Term,  O’Connor  obtained  a rule  nisi  to  set 
aside  the  nonsuit.  A written  admission  of  service  was  put  in. 

In  Hilary  Term,  Becker  shewed  cause  against  the  rule, 
which  was  supported  by  O’Connor ; and  during  the  same 
term  the  demurrer  was  argued  by  O’Connor  for  the  plaintiff, 
and  Becker  for  defendants. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiffs  argument  may  be  stated  thus  : that  the  act 
of  constructing  the  railway  on  his  land  should  be  deemed  as 
a lawful  act,  as  the  act  of  erecting  a mill-dam  on  the  party’s 
own  land  is  in  itself  lawful ; but  if  it  causes  the  water  to 
overflow  my  land  I may  have  an  action  toties  quoties,  and 
as  here : for  plaintiff  is  not  complaining  of  the  construction  of 
the  railroad,  but  of  a consequential  injury  arising  from  time 
to  time.  The  result  of  the  acts  conveys  damages  at  different 
periods  to  him. 

See  Hodsoll  v.  Stalebrass  (II  A.  & E.  301),  Fetter  v.  Beal  (1 
Salk.  11),  Holmes  v.  Wilson  (10  A.  & E.  503),  Hudson  v. 
Nicholson  (5  M.  & D.  437),  Thompson  v.  Gibson  (7  M.  & D. 
456),  It.  v.  Leeds  & Selby  It.  W.  Co.  (3  A.  & E.  683). 

The  defendants  had  authority  (4  W.  IY.  ch.  20,  sec.  3)  to 
contract,  compound,  compromise  and  agree  with  the  owners  or 
occupiers  of  any  land  on  which  they  might  determine  to 
construct  their  railway,  either  by  purchase  of  so  much  of  the 
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lands  and  privileges  as  they  should  require  as  for  the  damages 
which  the  owners  or  occupiers  might  be  entitled  to  in 
consequence  of  the  railroad  being  made  and  constructed  in 
and  upon  their  lands ; and  in  case  of  disagreement  either  as 
to  the  value  of  the  lands  or  privileges  proposed  to  be  pur- 
chased, or  the  amount  of  damages  to  be  paid,  the  statute 
expressly  provided  for  an  arbitration. 

We  must  assume  that  the  defendants  entered  and  con- 
structed their  railway  either  upon  a compromise  and  agree- 
ment or  upon  a reference  to  arbitration.  We  must  further 
assume,  in  the  absence  of  anything  to  the  contrary,  that  the 
compensation  has  been  paid  (see  section  4 of  the  act)  ; and, 
taking  the  dates  in  the  declaration,  that  two  years  elapsed 
between  the  construction  of  the  railway  and  the  injury 
complained  of,  and  that  the  damage  claimed  is  the  result  of 
the  construction  as  originally  made. 

But  this  assumption  seems  to  me  fatal  to  the  plaintiff’s 
right  of  recovery.  The  construction  of  the  railway  and  the 
filling  of  the  drains  would  have  been  all  trespasses  or  wrongs 
to  the  plaintiff  but  for  the  statute.  They  are  all  acts 
authorised,  upon  the  terms  of  the  statute  being  complied 
with.  The  necessity  for,  or  utility  of,  the  drains  must  have 
been  as  obvious  then  as  it  has  been  since;  and  if  the  defend- 
ants then  stopped  them  there  was  an  immediate  damage, 
giving  the  plaintiff  a right  to  an  immediate  compensation, 
either  by  a contract  and  agreement  to  make  culverts,  or  by 
a payment,  the  receipt  of  which  would  be  a satisfaction  for 
the  injury.  But  the  nature  of  the  injury  must  have  then 
been  perfectly  apparent,  and  the  claim  ought  to  have  been 
advanced,  and  must  be  assumed  to  have  been  so  advanced, 
because,  the  acts  which  formed  the  foundation  of  the  claim 
were  then  completely  done.  I think  that  where  a damage  is 
the  direct  consequence  of  an  act  authorised  by  the  statute  on 
compensation  being  made,  and  a subsequent  claim  for  that 
damage  as  a continuing  damage  is  set  up  in  a form  which  must 
be  taken  to  admit  that  a compensation  for  the  act  itself  has 
been  made,  such  subsequent  claim  is  barred ; for  it  never 
could  have  been  the  intention  of  the  Legislature  that  a 
claim  for  compensation  should  be  kept  alive  from  time  to 
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time  in  this  manner.  The  condition . precedent  to  the 
defendants’  right  to  do  the  act — viz.,  compensation — is  the 
provision,  that  on  default  of  payment  the  plaintiff  might 
re-enter  on  his  land  on  which  the  construction  complained 
of  was  under,  and  the  limitation  in  the  latter  act  16  Vic.  ch. 
99,  sec.  10,  all,  I think,  conclusively  establish  this  proposi- 
tion, and  shew  that  the  plaintiff  was  properly  nonsuited. 

The  case  of  Lawrance  v.  The  Great  Northern  Railway 
Company  (16  Q.  B.  643),  which  most  nearly  resembles  the 
present,  is  however  distinguishable  in  this  important  respect, 
that  the  damages  are  attributed  in  this  case  to  the  construc- 
tion of  the  railway  upon  and  immediately  adjacent  to  the 
plaintiff’s  lands,  and  therefore  might  have  been  considered, 
and  their  value  estimated  and  determined,  when  the  defend- 
ants made  compensation  for  the  rights  they  acquired  from 
the  plaintiff.  It  was  because  the  converse  was  true  in  that 
case  that  the  court  decided  in  the  plaintiff’s  favour. 

As  to  the  demurrer,  our  decision  on  the  rule  makes  that  a 
mere  question  of  costs.  It  seems  to  me  the  plea  is  bad.  It 
is  the  same  thing  as  if  in  an  action  of  assumpsit  a defend- 
ant should  plead  as  to  all  the  causes  of  action  that  accrued 
more  than  six  years  before  the  commencement  of  the  suit, 
the  defendant  says  that  such  causes  of  action  did  accrue 
more  than  six  years  before,  &c.  It  confesses  nothing, 
though  it  professes  to  avoid,  as  if  something  had  been  con- 
fessed. 

The  opinion  I have  formed  respecting  the  nonsuit  renders 
it  unnecessary  to  advert  to  the  objections  taken  as  grounds 
of  general  demurrer  to  the  declaration. 

Per  Our.— -Judgment  for  defendants. 
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Boice  et  al.  y.  Lawson. 

Pleading — Demurrer. 

The  declaration  stated  that  defendant  was  indebted  for  money,  due  in  respect 
of  the  relinquishing  and  giving  up  of  certain  fixtures,  fittings  and  furniture, 
“before  then  made  and  placed  by  plaintiff  in  and  upon  certain  premises  ” 
by  plaintiff  before  then  relinquished  and  given  up  to  defendant  at  his 
request. 

Upon  demurrer,  on  the  grounds  that  the  declaration  does  not  shew  by  whom 
nor  to  vshom  the  fixtures,  &c. , were  given  up,  nor  that  they  belonged  to 
plaintiff,  or  were  given  up  to  defendant  ; that  it  is  uncertain  whether 
plaintiff  charges  defendant  for  giving  up  the  premises,  &c. , or  the  fixtures, 
&c. 

Held,  that  the  declaration  was  good,  the  words  “ before  then  made  and  placed 
by  the  plaintiff  in  and  upon  certain  premises,  &c.,”  being  merely  descriptive 
of  the  fixtures. 

The  third  count  of  the  declaration  is  demurred  to.  It  is 
as  follows:  “And  in  two  hundred  pounds,  for  money  before 
that  time  and  then  due  and  payable  from  the  defendant  to 
the  plaintiff,  upon,  for  and  in  respect  of  the  relinquishing 
and  giving  up  of  certain  fixtures,  fittings,  furniture  and 
improvements  (before  then  made  and  placed  by  the  said 
plaintiffs  in  and  upon  certain  tenements  and  premises)  by 
the  said  plaintiffs,  before  that  time  quitted,  relinquished  and 
given  up  to  and  in  favour  of  the  said  defendant,  at  his  special 
instance  and  request.”  The  causes  of  demurrer  are,  that 
the  count  charges  the  defendant  for  certain  moneys,  due  and 
payable  in  respect  of  relinquishing  and  giving  up  certain 
fixtures,  &c. ; and  it  is  not  shewn  by  whom  nor  to  whom  the 
fixtures,  &c.,  were  given  up,  nor  that  they  belonged  to  the 
plaintiffs,  or  were  given  up  at  defendant’s  request : that  it  is 
uncertain  whether  plaintiffs  charged  defendant  for  the  giving 
up,  &c.,  certain  tenements,  &c.,  or  for  the  fixtures, &c., thereon: 
that  it  is  inconsistent,  in  alleging  the  giving  up  the  fixtures, 
&c.,  said  to  be  in  and  upon  certain  tenements,  <fcc.,  at  a time 
when  it  is  shewn  those  tenements,  &c.,  with  the  fixtures,  &c., 
to  have  been  already  and  before  then  given  up  and  to  be 
out  of  the  possession  of  the  plaintiffs. 

The  demurrer  was  argued  during  this  term.  McMichael , 
in  support  of  demurrer,  cited  McDonell  v.  Kelly,  4 U.  C.  Q. 
B.  R 394. 

Draper,  C.  J. — I think  the  count  perfectly  good.  The 
words  “ before  then  made,  and  placed  by  the  said  plaintiffs 
25  5 u.  c.  a P. 
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in  and  upon  certain  tenements  and  premises/’  are  merely 
descriptive  of  the  fixtures,  &c.,  the  value  of  which  the 
plaintiffs  seek  to  recover  ; and  reading  them  in  that  sense, 
the  count  is  for  certain  fixtures,  &c.,  by  the  plaintiffs  before 
that  time  quitted,  relinquished  and  given  up  to  and  in  favour 
of  the  defendant,  at  his  request ; which  is  a perfectly  good 
count  and  free  from  every  objection  raised.  In  Yol.  2 of  the 
fifth  edition  of  Chitty  on  Pleading  there  is  a form  winch,  if 
not  read  as  I think  this  should  be,  would  be  open  to  the 
same  exception. 

Per  Cut. — Judgment  for  plaintiff. 


Patterson  v.  Ross  et  al. 

Pleading . 

To  a declaration  in  assumpsit  for  breach  of  an  agreement  to  clear  a piece  of  land, 
defendant  pleaded  that  after  the  making  of  the  agreement  and  before  suit,  to 
wit,  on,  &c. , defendants  entered  upon  the  work,  and  partly  performed  the 
same,  and  would  have  completed  the  agreement  with  plaintiff  had  not  plain- 
tiff, against  the  will  and  without  the  consent  of  defendants,  wrongfully 
entered  and  expelled  defendants  from  the  land,  and  prevented  defendants 
from  completing  their  agreement. 

Held  bad,  as  being  argumentative,  not  shewing  the  alleged  wrongful  act  of 
plaintiff  to  have  been  committed  before  defendants  were  guilty  of  a breach 
of  the  agreement. 

Writ  issued  first  September,  1855. 

The  declaration  is  in  assumpsit  on  an  agreement  made  the 
15th  of  August,  1854,  whereby,  in  consideration  that  plain- 
tiff, at  defendants’  request,  would  permit  the  defendants  to 
cut  and  take  away  the  timber  and  trees  growing  on  forty 
acres  of  land  belonging  to  plaintiff,  and  to  apply  said  timber 
to  their  own  use,  defendants  agreed  to  cut  down  the  timber 
and  burn  all  the  brush  on  the  said  forty  acres,  and  to  clear 
up,  burn  off,  and  render  the  said  forty  acres  fit  for  sowing 
within  a reasonable  time  after  the  removal  of  the  timber,  and 
to  have  as  much  as  possible  of  the  forty  acres  cleared  off  in 
time  for  the  sowing  of  fall  wheat  in  the  year  1855. 

That  although  defendants  did  cut  and  remove  the  timber 
for  their  own  use,  and  although  a reasonable  time  had  elapsed 
for  defendants  to  burn  and  clear  off,  to  wit,  twenty-five  acres, 
in  time  for  sowing  fall  wheat  in  1855 ; yet  defendants, 


PATTERSON  V.  ROSS  ET  AL. 


195 


although  requested,  did  not  burn  any  of  the  brush,  ijor  clear 
off,  burn  up,  and  render  any  of  the  land  fit  for  sowing  fall 
wheat  within  a reasonable  time  after  removing  the  timber, 
or  in  time  for  sowing  fall  wheat ; ad  damnum , &c. 

Pleas. — Second,  That  after  the  making  of  the  agreement, 
and  before  the  commencement  of  the  suit,  to  wit,  on  &c., 
defendants  entered  upon  the  work  and  partly  performed  the 
same,  and  would  have  completed  their  agreement  with  the 
plaintiff,  “ had  not  plaintiff,”  against  the  will  and  without 
the  consent  of  defendants,  wrongfully  entered  and  expelled 
defendants  from  the  land,  and  prevented  defendants  from 
. completing  their  agreement : verification. 

Third,  That  at  the  time  of  making  the  agreement  and 
always  afterwards,  and  until  and  shortly  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  first  of  August,  1855, 
it  was,  in  consideration  of  the  labour  theretofore  performed 
by  defendants  for  plaintiff  under  said  agreement,  agreed 
that  the  defendants  should  have  a further  time,  to  wit,  until 
the  first  of  September,  1855,  to  fulfil  the  agreement : that 
defendants  were  always  ready  during  the  last  mentioned 
year,  and  until  the  first  of  September,  1855,  to  perform 
the  agreement;  “ had  not  plaintiff ” of  his  own  wrong,  and 
against  the  will  and  without  the  consent  of  defendants, 
hindered  them  from  performing  the  same  : verification. 

Fourth,  That  after  the  making  of  the  agreement,  and 
before  the  commencement  of  this  suit,  defendants  did  burn 
and  clear  off  all  the  brush  on  the  said  forty  acres  of  land 
according  to  their  agreement,  “ without  this,  that  plaintiff 
hindered  and  prevented  them  from  so  doing  ” : conclusion  to 
the  country. 

Fifth,  That  upon  the  making  of  the  agreement,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  first  of 
September,  1855,  defendants  were  ready  and  willing  to 
complete  their  agreement,  had  not  plaintiff  discharged  and 
dismissed  them  therefrom. 

Demurrer  to  second  plea,  for  the  circuitous  and  argumen- 
tative manner  in  which  it  is  stated  defendants  would  have 
completed  the  work  had  not  plaintiffs  prevented  them,  &c. — 
not  averring  that  plaintiffs  did  prevent  them  : that  the  plea 
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does  not  shew  that  at  the  time  of  the  alleged  prevention  a 
reasonable  time  for  doing  the  work  had  not  elapsed,  or  that 
the  time  for  sowing  fall  wheat  had  not  gone  by. 

Demurrer  to  third  plea  for  same  causes,  and  for  repugnancy 
in  stating  that  at  the  time  of  making  the  agreement  declared 
on,  in  consideration  of  work  done  under  that  agreement,  a 
new  agreement  was  entered  into. 

Demurrer  to  fourth  plea,  that  it  traverses  matter  not 
alleged : that  the  averment  of  performance  in  that  plea  is 
too  large. 

Demurrer  to  fifth  plea  for  the  same  reasons  as  the  second, 
and  that  it  does  not  appear  plaintiff  dismissed  defendants  till 
after  the  time  for  performance  had  expired. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I think  all  the  pleas  bad.  The  second,  third  and  fifth,  do 
not  shew  the  alleged  wrongful  act  of  plaintiff  to  have  be&n 
committed  before  defendants  were  guilty  of  a breach  of  their 
agreement.  I incline  to  think  also,  the  objection  for  the 
want  of  a positive  averment  that  plaintiff  did  prevent, 
&c.,  valid.  It  is  somewhat  analogous  to  the  case  of  a plea 
stating  that  by  a certain  indenture  it  was  witnessed  that  the 
plaintiff  did,  &c.,  instead  of  averring  directly  that  he  did, 
&c. — 1 Saund.  274.  It  is  iiot  a direct  averment  of  plaintiff’s 
interference,  and  so  makes  the  statement  of  defendants’ 
readiness  uncertain.  The  plea  is  that  defendants  would 
have  performed,  &c.,  if  the  plaintiff  had  not  prevented  them. 
This  seems  to  me  to  be  bad  ; just  as  a plea  of  the  Statute  of 
Limitations  is  bad  in  saying  that  the  supposed  causes  of 
action,  “ if  any  such  there  were”  is  bad.  This  does  not 
confess,  nor  does  the  allegation  in  these  pleas  affirm. — 
Margetts  v.  Boys  (4  A.  & E.  489) ; but  see  also  Wise  v. 
Hodsoll  (11  A.  & E.  816),  Eaveshoffer  v.  Russell  (10  M.  & 
W.  365). 

The  fourth  plea  is  clearly  bad  for  the  reason  assigned,  and 
was  given  up  on  the  argument. 

» Judgment  for  plaintiff  on  demurrer. 
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McLeod  v.  Mercer. 

Mortgagee — Reversionary  estate. 

A mortgagee  may  maintain  an  action  against  a person  selling  the  property 
mortgaged,  the  right  of  possession  in  the  goods  at  the  time  of  such  sale 
being  in  the  mortgagor,  and  the  reversionary  estate  being  in  the  plaintiff  as 
such  mortgagee. 

The  declaration  states  that  plaintiff  was  owner  of  two 
horses  and  21,102  feet  of  lumber  as  mortgagee,  the  right  to 
possession  of  which  goods  for  a certain  time  to  come  was  in 
T.  J.  E.  and  J.  E.  the  mortgagors,  and  the  said  goods  were  then 
in  the  possession  of  the  said  T.  J.  E.  and  J.  E.  Yet  defend- 
ant, well  knowing,  &c.,  but  contriving,  &c.,  whilst  plaintiff 
was  so  owner,  and  whilst  the  right  of  possession  and  the 
possession  was  so  in  T.  J.  E.  and  J.  E.,  on  &c.,  seized  and  took 
the  said  goods  out  of  the  possession  of  T.  J.  E.  & J.  E.,  and 
converted  and  absolutely  sold  and  disposed  thereof  to  his 
own  use,  and  thereby  plaintiff  was  injured  in  his  estate  and 
interest,  and  thereby  the  plaintiff,  who  since  the  wrongful 
acts  of  defendant,  and  before  the  commencement  of  this  suit, 
became  entitled  to  the  possession  of  the  said  goods,  the  time 
during  which  T.  J.  E.  and  J.  E.  were  entitled  to  the  possession 
having  ceased,  has  been  unable  to  obtain  the  possession  and 
has  lost  the  same. 

Demurrer — Allegations  inconsistent,  because  it  is  averred 
that  the  right  of  possession  at  the  time  of  committing  the 
grievances  was  in  other  persons  than  plaintiff ; that  plaintiff’s 
right  was  reversionary,  contingent  on  some  default,  not  vested, 
not  shewing  bywhat  authority  possession  remained  in  those 
persons,  except  by  describing  plaintiff  to  be  a mortgagee. 
That  if  plaintiff  was  owner, he  would  be  entitled  to  immediate 
possession;  and  then  the  action  should  have  been  trespass. 
It  is  not  shewn  that  plaintiff  became  mortgagee  by  any  in- 
strument in  writing,  without  which,  and  without  the  same 
being  duly  filed,  plaintiff  could  have  no  instrument  as  mort- 
gagee without  immediate  possession.  That  no  such  filing  is 
stated,  nor  is  it  shewn  that  any  default  was  committed 
whereby  plaintiff’s  right  in  the  goods  became  absolute. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

That  a mortgagee  may  treat  the  mortgagor  as  rightfully 
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in  possession  and  himself  as  reversioner  is  recognised  by 
Lord  Denman , in  Doe  v.  Barton  (11  A.  & E.  311);  see  also  Doe 
v.  Day  (2  Q.  B.  147).  The  cases^  of  Partridge  v.  Bere  (5  B 
& A.  604),  and  Hitchman  v.  Walton  (4  M.  & W.  409)  establish 
this.  The  declaration,  so  far  therefore,  sets  forth  prima 
facie  a sufficient  revisionary  interest  in  the  plaintiff  against 
a mere  wrongdoer.  The  plaintiff  asserts  title  in  himself, 
while  he  also  shews  another  person  rightly  in  possession  as 
mortgagor.  Whether  that  right  was  one  to  expire  by  mere 
efflux  of  time,  or  by  the  happening  of  some  default,  the  plain- 
tiff equally  shews  that  he  will  have  a right  to  possession  when 
one  or  other  event  puts  an  end  to  the  temporary  right  of  the 
mortgagor,  so  that  I think  the  declaration  sufficiently  states 
plaintiff’s  present  title  or  right  of  property,  and  that  the 
right  of  possession  is  temporarily  in  some  one  else.  That 
under  these  circumstances  he  cannot  maintain  trespass, 
needs  no  authority  to  establish,  for  he  admits  he  is  out  of 
possession  ; and  the  authorities  cited  by  Mr.  Robinson  prove 
he  cannot  maintain  trover,  for  though  he  has  the  right  of 
property,  he  shews  he  has  not  the  immediate  right  of  pos- 
session: and  as  the  mortgagors  do  not  appear  to  be  parties 
in  any  way  to  the  defendant’s  wrongful  act,  these  cases  do 
not  apply.  The  plaintiff  then  as  it  appears  to  me,  can 
only  bring  this  action  for  the  injury  to  his  reversionary 
interest.  Assuming  that  the  statement  that  the  defendant 
“absolutely  sold”  might  not  by  itself  shew  a sufficient  cause 
of  action,  inasmuch  as  the  sale’ could  under  any  circumstances 
pass  no  more  than  the  interest  the  mortgagors  had,  without 
affecting  the  plaintiff’s  right  as  reversioner,  the  concluding 
allegation  that  the  mortgagor’s  right  of  possession  is  at  an 
end,  and  that  by  reason  of  the  sale  by  defendant  plaintiff 
cannot  obtain  possession  of  the  goods,  and  has  lost  the  same, 
shews  a substantial  injury  flowing  from  defendant’s  act  in 
making  the  sale,  which,  as  affecting  the  plaintiff,  must  be 
considered  a wrong  to  him.  I think  the  declaration  good  on 
demurrer,  against  all  the  objections  taken. 

Judgment  for  plaintiff. 
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Municipal  Corporation  of  Sandwich  v.  St.  Amour  et  al. 

In  debt  on  bond  stated  in  the  declaration  to  be  subject  to  a certain  condition 
thereunder  written,  “ whereby  after  reciting  to  the  effect  following , to  wit,”  That 
&c. — 

Held,  that  the  words  “ whereby  after  reciting  ” might  be  properly  rejected  under 
the  maxim,  “ Utile  per  inutile  non  vitiatur .” 

Debt  on  bond  dated  5th  October,  1855,  in  the  penal  sum 
of  £4,000,  which  was  stated  in  the  declaration  to  be 
“ subject  to  a certain  condition  thereunder  written,”  whereby, 
after  reciting  to  the  effect  following,  to  wit : “ That  the  §aid 
Leander  St.  Amour  should  faithfully  perform  the  duties  of 
the  treasurer  of  the  township  of  Sandwich  aforesaid,  and 
more  especially  should  duly  account  for  and  pay  over  all 
moneys  which  should  come  into  his  hands  by  virtue  of  his 
office  as  such  treasurer,  in  such  manner  as  the  said  Municipal 
Corporation  of  the  township  of  Sandwich  aforesaid  should 
from  time  to  time  direct  and  appoint.”  Breach,  that  after 
the  making,  &c.,  a large  sum  of  money,  to  wit,  &c.,  came 
into  the  hands  of  the  said  Leander  St.  Amour  as  such  treasu- 
rer : yet  he  did  not  pay  over,  &c.  The  defendants  suffered 
judgment,  and  the  plaintiffs  assessed  damages  on  the  breach, 
£402  3s.  2d 

In  Easter  Term  Albert  Prince  moved  to  arrest  the  judg- 
ment— first,  because  the  plaintiffs  were  improperly  named, 
for  according  to  12th  Vic.,  chap.  81,  sec.  1,  which  says  that 
all  the  corporate  powers  given  to  townships  shall  be  exer- 
cised in  the  name  of  the  municipality  of  each  township  res- 
pectively ; second,  that  no  cause  of  action  is  sufficiently 
stated  in  the  declaration,  which  does  not  set  forth  the  con- 
dition of  the  bond ; but  only  the  recital  thereof,  and  shews 
no  breach  of  any  condition,  nor  any  duty  on  defendants  or 
other  matter  to  be  performed.  He  cited  Sams  v.  Corporation 
of  Toronto  (9  U.  C.  Q.  B.  R.  181). 

O’Connor  shewed  cause. 

Draper,  C.  J. — As  to  the  objection  to  the  name,  I think  it 
cannot  prevail.  The  subject  was  a great  deal  considered  in 
Barclay  v.  the  Municipal  Council  of  Darlington  (13  U.  C.  Q. 
B.  R 470),  where  an  analogous  objection  was  overruled,  and 
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the  term  or  designation  of  municipal  corporation  is  expressly 
used  by  the  legislature  as  analogous  to  “ municipality,”  in 
reference  to  the  appointment  of  a treasurer,  and  the  taking 
from  him  security  for  the  faithful  performance  of  the  duties 
of  his  office. — 12  Vic,,  chap.  81,  sec.  171.  The  bond  might, 
under  this  section,  be  well  taken  to  the  municipality  of 
Sandwich  by  the  name  pf  the  municipal  corporation  of  that 
township,  and  there  is  nothing  on  the  record  to  prevent  our 
assuming  that  the  bond  itself  is  given  in  that  form,  as  when 
produced  at  Nisi  Prius  and  the  assessment  of  damages  it 
proved  to  be. 

It  was  necessary  for  the  plaintiffs  in  an  action  on  a bond 
which  we  must  on  the  face  of  the  declaration  assume  to  have 
been  given  in  pursuance  of  the  section  of  the  statute  above 
referred  to,  either  to  state  breaches  in  the  declaration  or 
assign  them  in  the  replication,  or  to  suggest  them  after  the 
judgment  by  nil  dicit.  The  plaintiffs  have  elected  the  former 
course,  and  the  objection  arises  most  probably  from  mere 
carelessness  and  inattention  in  copying,  though  possibly  in 
framing  the  declaration. 

The  declaration  would  be  bad  if  it  stated  a breach  without 
stating  any  condition,  and  especially  if  it  stated  that  the 
bond  was  subject  to  a condition,  and  then  assign  a breach 
without  shewing  what  the  condition  was  ; and  the  objection 
amounts  to  this,  that  it  is  averred  there  was  a condition,  a 
breach  of  which  is  subsequently  stated  in  the  declaration, 
and  yet  the  condition  is  not  shewn.  This  objection  arises 
from  the  declaration,  after  stating  the  bond,  proceeding,  which 
said  “ writing  obligatory  was  and  is  subject,”  &c.,  (as  set 
out  in  the  commencement  of  the  case.)  The  words  “whereby 
after  reciting  ” create  the  whole  difficulty,  for  without  them 
we  should  read,  “ Which  said  writing  obligatory  was  and  is 
subject  to  a certain  condition  thereunder  written,  to  the 
effect  following  — to  wit,  that  the  said  Leander  St.  Amour 
should  faithfully  perform,”  &c. 

The  question  is,  can  we  properly  reject  these  three  words ; 
and  I think  we  may  treat  them  as  entirely  senseless  and 
repugnant,  and  shelter  our  so  doing  under  the  maxim, 
“ Utile  per  inutile,  non  vitiatur .”  The  words  set  out,  after 
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“to  wit”  are  clearly  not  matter  of  recital,  which  relates  to 
things  past,  but  they  all  relate  to  the  future : “ That  the 
said  Leander  St.  Amour  should  faithfully  perform  ” the 
duties  of  Treasurer,  and  “ should  duly  account  for  and  pay 
over  all  moneys,”  &c.,  “ in  such  manner  as  the  plaintiffs  should 
from  time  to  time  direct  and  appoint.”  All  this  is  in  the 
clearest  view  stipulation  for  the  future,  and  accords  exactly 
with  the  previous  statement  of  a condition  to  which  the  bond 
is  declared  subject.  It  would  require  the  introduction  of 
some  words  to  make  all  this  matter  of  recital,  for  we  must 
read  to  this  effect : whereby  after  reciting  that  it  had  been 
agreed  the  said  Leander  St.  Amour  should,  &c.} ; or  that,  “ it 
had  been  agreed  security  should  be  given  that  the  said 
L.  St.  Amour  should,  &c.”  Such  words,  or  a similar  form  of 
expression  would  make  all  that  follows  mere  recital,  and  then 
there  would  be  no  condition,  and  so  the  declaration  would 
be  defective.  But  between  introducing  words  to  make  a 
declaration  bad,  and  rejecting  words  which  standing  severed 
from  the  context  are  certainly  repugnant,  and  which,  with 
the  context,  form  an  almost  unmeaning  sentence,  we  ought 
not  to  hesitate,  particularly  after  verdict,  and  in  my  opinion 
we  are  on  this  ground  warranted  in  discharging  the  rule. 

Rule  discharged. 


TRINITY  TERM,  20th  VICTORIA. 


Present — The  Hon.  William  Henry  Draper,  C.  B.,  C.  J. 
“ William  Buell  Richards,  J. 

“ John  Hawkins  Hagarty,  J. 


Johnson  v.  Honsberger  et  al. 

Concessions — Surveys — Statute. 

There  is  no  rule  of  law  nor  any  statute  which  makes  it  necessary  that  each  con- 
cession should  be  of  the  same  width  throughout  a township,  nor  is  there  any 
principle  by  which  an  error  in  the  survey  of  one  concession  entirely  unconnec- 
ted with  the  actual  work  and  survey  on  the  ground  in  another,  is  to  affect  and 
either  contract  or  expand  such  other  concession. 

Trespass  quare  clausum  fregit  the  north-half  of  number 
fourteen,  second  concession,  Rainliam,  cutting  and  taking 
26  6 c.  P. 
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away  trees.  Pleas  1st,  Not  guilty ; 2nd,  Close  not  the 
plaintiff’s  Issue — Writ  issued  27th  February,  1854. 

The  case  was  tried  at  Cayuga,  in  October,  1855,  before 
Richards , J. 

It  appeared  that  in  1795,  Hambly  surveyed  the  first  and 
second  concessions  of  Rainham.  In  October,  1796,  the  then 
surveyor-general  instructed  Mr.  Walsh,  a D.P.S.,  to  complete 
(among  other  things)  the  survey  of  this  township,  and  accord- 
ing to  those  instructions  the  width  of  each  lot  should  be  29 
chains,  80  links,  and  the  depth  of  each  concession,  67  J chains. 
Mr.  Walsh  commenced  his  survey  of  this  township  on  June 
1st,  1797 ; he  describes  his  work  thus ; “ Surveyed  the 
westerly  side  line  of  lot  number  one,  in  second  concession, 
Rainham,  to  the  front  of  the  third  concession,”  which  is  all 
that  is  material  in  the  present  c&se.  A copy  of  a plan  of 
Mr.  Walsh’s,  dated  30th  June,  1810,  was  also  produced,  duly 
certified  from  the  office  of  the  Commissioner  of  Crown  Lands, 
which  is  partially  copied. 

RAINHAM, 


On  this  plan  was  a memorandum  written  by  Mr.  Walsh, 
dated  the  30th  of  June,  1810:  “ When  I was  ordered  in 
June,  1797,  to  complete  the  survey  of  Walpole  and  Rainham, 
(those  two  townships  having  previously  been  commenced  by 
Mr.  Hambly,)  by  the  office  sketch  put  into  my  hands  for  my 
guide,  it  appeared  that  the  second  concession  lines  in  each 


JOHNSON  V.  HONSBERGER  ET  AL. 


203 


of  the  said  townships  had  been  run  by  Mr.  Hambly ; and, 
like  that  of  Rainham,  overshot  that  of  Walpole  about  eleven 
chains,  say  at  Z ; but  on  the  most  careful  search  I could  find 
no  mark  on  the  town  line  any  where  near  that  distance 
until  I had  measured  off  from  B 27  chains  to  A,  where  I 
fpund  two  posts  standing  on  the  town  line  a chain  apart, 
which  I concluded  was  the  beginning  of  the  second  concession 
line  of  Rainham,  and  although  I could  find  no  marked  line 
extending  from  those  parts  to  the  eastward ; that  circum- 
stance did  not  alter  my  opinion,  as  I knew  that  Mr.  Hambly 
sometimes  returned  more  than  he  had  actually  run,  and  as  I 
was  directed  to  begin  my  survey  at  the  third  concession,  I 
measured  of  the  length  of  the  third  concession  from  A to  C 
(C  is  not  marked  on  the  plan),  and  from  thence  completed 
the  survey  of  the  township ; I was  on  the  spot  last  week  and 
found  the  same  two  posts  exactly  27  chains  from  B.  In  the 
year  1799,  I discovered  the  first  time  that  the  second  con- 
cession lines  of  both  townships  are  the  same,  to  wit,  at  B, 
which  are  now  opened  across  the  town  line  as  a public 
highway,  and  which  on  the  whole  leaves  the  diamonds,  A, 
B,  C,  D,  &c.,  containing  each  about  seventy-eight  acres 
vacant.  There  is  a large  improvement  at  O by  Abraham 
Hoover.  Being  called  upon  last  week  to  make  some  divi- 
sions on  lot  No.  6,  first  concession  of  Rainham,  I found  the 
length  of  the  line  E F to  be  107°  50',  which  by  tracing  the 
lake  shore,  leaves  the  figures  t.t.t.  containing  117  acres  each 
vacant,  I saw  the  original  grants  of  lots,  5,  6,  and  7,  wherein 
courses  and  distances  are  only  mentioned  without  any  call 
or  expression  to  the  second  concession  line.” 

On  the  10th  of  March,  1797,  the  crown,  by  letters  patent, 
granted  to  John  Johnson  in  fee,  lot  No.  14,  second  conces- 
sion of  Rainham,  described  thus : Beginning  at  the  south- 
east angle  of  lot  No.  13,  in  the  second  concession.  Thence 
north  15°  40',  west  67 \ chains.  Thence  north  78  J°,  east 
29  chains,  80  links.  Thence  south  15°  40',  east  67 \ chains. 
Thence  south  78 J°,  west  29  chains  80  links,  to  the  place  of 
beginning. 

On  the  7th  of  July,  1853  : the  crown,  by  letters  patent, 
in  consideration  of  £13  9s.  2d.  paid  by  Jeremiah  Johnston, 
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granted  to  him  in  fee,  the  north  part  or  Gore  of  lot  No.  14, 
second  concession  of  Rainham,  described  thus  : Commencing 
in  the  limit  between  lots  Nos.  13  and  14,  at  the  distance  of 
67  chains  50  links,  in  a northerly  course  from  the  south- 
west angle  of  the  said  lot  No.  14.  Then  north  78°  30', 
east  30  chains  10  links,  more  or  less,  to  the  limit  between 
lots  Nos.  14  and  15.  Then  north  15°  40'.  west  22  chains 
17  links,  more  or  less,  to  the  allowance  for  road  in  front  of 
the  third  concession.  Then  south-westerly  following  the 
southern  limit  of  the  said  road  allowance,  30  chains  10  links, 
more  or  less,  to  the  aforesaid  limit  between  lots  Nos.  13  and 
14.  Then  south  15°  40',  east  22  chains  66  links,  more  or 
less,  to  the  place  of  beginning. 

It  was  admitted  that  John  Johnston  conveyed  the  lot  in 
fee  to  James  Johnston,  according  to  the  description  in  the 
patent,  not  merely  by  metes  and  bounds  alone,  after  Walsh's 
survey. 

On  the  11th  of  June,  1834,  James  Johnston,  in  considera- 
tion of  £100,  bargained  and  sold  &c.,  the  north  part  of  lot 
No.  14,  second  concession  of  Rainham,  containing  100  acres, 
to  George  Johnston,  described  thus : Commencing  at  the 
north-east  angle  of  the  said  lot  No.  14,  where  a post  has  been 
planted.  Then  south  78°  30',  west  29  chains  80  links,  more 
or  less,  to  the  north-west  angle  of  the  said  lot.  Then  south 
15°  40',  east  33  chains  33  links,  to  a stake.  Then  north 
78°  30',  east  29  chains  80  links,  more  or  less,  to  the  limit 
between  lots  Nos.  14  and  15.  Then  north  14°  40',  west  33 
chains  33  links,  more  or  less,  to  the  place  of  beginning. 
Habendum  in  fee. 

On  the  15th  of  July,  1852,  George  Johnston,  in  consider- 
ation of  £100,  granted  in  fee  to  the  plaintiff  100  acres, 
composed  of  the  north  part  of  lot  No.  14,  second  concession 
of  Rainham,  described  verbatim  as  in  the  deed  of  the  11th 
of  June,  1834. 

Andrew  Wood,  a deputy  provincial  surveyor,  swore  he  had 
examined  the  line  in  front  of  the  third  concession  and  never 
found  any  stakes  at  the  distance  of  a chain  or  thereabouts, 
from  the  front  of  the  third  concession  at  lot  No.  14.  About 
four  years  before  the  trial  he  looked  for  posts  and  found  one 
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on  the  side  line  between  lots  Nos.  14  and  15,  at  the  distance 
of  100  acres  from  the  front  of  lot  No.  14,  and  following  that 
line  northward  for  the  distance  of  another  100  acres  he 
found  another  post.  He  did  not  suppose  either  of  those  had 
been  planted  at  the  original  survey,  or  by  order  of  Govern- 
ment. 

It  was  admitted  that  if  the  plaintiff’s  land,  as  described 
in  the  deed  of  the  15th  of  July,  1852,  commenced  at  the 
single  line  marked  on  Walsh’s  plan,  running  thence  southerly 
to  the  proper  distance  for  100  acres  ; then  the  whole  trespass 
complained  of  is  on  the  plaintiff’s  land.  If,  however, plaintiff’s 
land  commences,  i.e.,  if  his  north-east  angle  is  on  the  south 
side  of  the  road  in  front  of  the  third  concession,  then  half 
of  the  acts  complained  of  were  trespasses  on  the  plaintiff’s 
land,  assuming  that  the  deed  will  cover  the  north  half  of  lot 
No.  14 ; which  between  the  lines  of  the  second  and  third 
concessions  would  contain  278  acres.  If,  however,  plaintiffs 
north-east  angle  is  on  the  south  side  of  the  road  in  front  of 
the  third  concession,  and  his  land  extends  no  farther  south 
than  the  distance  given  in  his  conveyance,  then  he  has  no 
right  to  recover. 

For  the  defendant  it  was  contended,  that  the  effect  of 
Walsh’s  survey  in  June,  1797,  was  to  extend  lot  No.  14 
back  to  the  front  of  the  third  concession,  as  he  established 
it;  and  that  the  patent  of  the  10th  of  March,  1797,  would  by 
operation  of  law  carry  all  the  land  to  the  front  of  the  third 
concession,  though  expressed  only  to  grant  200  acres. 

That  after  Walsh’s  survey  lot  No.  14  in  fact  extended  back 
to  the  third  concession,  and  therefore  plaintiff’s  conveyance, 
commencing  at  the  north-east  angle,  must  go  back  to  the  third 
concession  road,  at  least  prima  facie.  That  the  plaintiff’s 
deed  in  fact  only  covers  land  commencing  from  that  place. 

That  Walsh’s  explanation  only  shews  a mistake  made  by 
him,  but  does  not  affect  the  question  ; that  by  the  survey  all 
the  land  lying  between  the  front  of  the  second  concession 
and  the  road  in  front  of  the  third  concession  must  belong  to 
the  respective  lots. 

The  defendants  also  called  a witness  to  prove  that  in 
1834  the  100  acres  conveyed  by  the  deed  of  the  11th  of 
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June,  1834,  were  laid  out  on  the  ground,  commencing  on  the 
south  side  of  the  road  in  front  of  the  third  concession. 

The  jury  found  for  the  plaintiff  and  damages  £25. 

In  Michaelmas  term  last,  Proudfoot  obtained  a Rule  Nisi 
for  a new  trial,  the  verdict  being  contrary  to  law  and 
evidence,  and  the  judge’s  charge  ; or  that  a verdict  or  judg- 
ment should  be  entered  for  defendants  or  that  the  verdict 
should  be  reduced  to  £12  10s. — See  Statute  12  Vic.,  ch.  35  ; 
18  Vic.,  ch.  83. 

H.  Eccles , shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  plain  that  the  depth  intended  for  this  second 
concession  was  67J  chains.  There  is  nothing  to  lead  to 
the  conclusion  that  the  government  at  any  time,  or  in  any 
manner,  directed  or  authorized  a greater  depth.  The  line  of 
the  road  between  the  first  and  second  concessions  appears 
also  sufficiently  established,  and  ought  not  at  this  day  to 
be  questioned  or  controverted ; though  from  Mr.  Walsh’s 
remarks  about  the  surplus  of  117  acres  in  lots  in  the  first 
concession ; and  from  his  finding  the  two  stakes  at  point  A, 
it  occurred  to  me  that  it  was  just  possible  that  the  stakes  at 
point  A might  have  been  put  down  to  mark  the  rear  of  the 
second  and  front  of  the  third  concession,  and  that  it  was 
erroneously  assumed  that  a continuation  of  the  line  or  road 
between  the  first  and  second  concession  of  Walpole  would 
mark  the  line  or  road  between  the  same  concessions  in 
Rainham.  But  this  surmise  can  have  no  influence  whatever 
against  the  established  line  of  road  recognised  for  nearly 
sixty  years,  which  marks  the  division  between  the  first  and 
second  concessions  of  Rainham. 

Taking  the  intention  as  to  depth  to  be  clear,  and  the  front 
of  the  second  concession  being  thus  known,  it  is  next  to  be 
observed  that  Mr.  Walsh  was  not  employed  to  survey  or  lay 
out  the  second  concession  at  all.  That  work  was  assumed 
to  have  been  completed  by  his  predecessor  in  the  work,  Mr. 
Hambly.  Mr.  Walsh’s  appointment  was  to  complete  the 
survey  of  the  township  by  surveying  the  concessions  not 
previously  run  out,  commencing  with  the  third.  It  was  his 
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duty  then  to  ascertain  where  Mr.  Hambly  had  finished ; 
because  there,  or  one  chain  northerly  from  thence,  his  own 
work  should  begin.  An  error  on  his  part  by  which  he  began 
to  the  northward  of  the  proper  place  could  not,  ipso  facto , 
extend  the  depth  of  the  second  concession  beyond  where  we 
ought,  I think,  to  assume  Hambly  marked  it,  because  there  he 
ought  to  have  marked  it,  that  is  at  67 J chains  from  the  front. 
The  crown  had  adopted  his  plan  and  survey  to  that  effect, 
assuming  that  he  had  done  what  his  plan  represented  before 
Walsh  was  employed,  or  at  all  events  before  he  began  his 
work,  for  on  the  10th  of  March,  1797,  letters  patent  issued 
granting  the  lot,  respecting  part  of  which  this  action  arises, 
and  Walsh  began  his  work  in  June  following.  If  Hambly 
had  in  fact  laid  out  the  second  concession  much  deeper  than 
it  should  have  been  so  that  as  to  his  work  on  the  ground  there 
could  be  no  doubt ; and  then  the  third  concession  had  been 
laid  out,  commencing  properly  where  his  work  for  the  second 
ended:  then  after  the  statute  of  1818,  if  not  before,  probably 
the  whole  space  between  the  first  and  third  concessions  would 
be  held  to  pass  by  grants  of  lots  in  the  second,  unless  there 
had  been  something  in  the  grants  necessarily  to  exclude 
such  a construction. 

But  here  the  grant  corresponds  with  the  intention,  and  as 
far  as  we  have  any  evidence,  with  the  work.  There  is  no 
proof  that  Hambly  went  further  north  for  the  rear  of  the 
second  concession  than  the  prescribed  depth  of  67  J chains. 
But  the  defendant  in  fact  contends,  that  the  second  concession 
must  necessarily  be  carried  back  to  within  one  chain  of  the 
front  of  the  third  concession,  whatever  the  space  may  be  : 
and  this  without  regard  to  the  original  instructions  from  the 
crown.  Evincing  what  was  intended,  without  proof  at  least, 
if  it  be  not  the  other  way,  that  the  work  on  the  ground  for 
the  survey  of  the  second  concession  ever  was  carried  as  far 
back,  and  contrary  to  the  plain  meaning  of  the  language 
used  in  granting  this  lot.  In  short,  that  the  manifest  error 
of  Mr.  Walsh  in  making  the  front  of  the  third  concession  is 
to  have  the  effect  of  extending  the  second,  which  he  had  no- 
thing to  do  with  except  for  the  purpose  of  commencing  his 
own  work. 
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There  is  no  rule  of  law,  nor  any  statute,  which  makes  it 
necessary  that  each  concession  should  be  of  the  same  depth 
throughout  a township,  nor  that  where  there  is  a second 
concession  it  must  of  necessity  extend  to  one  chain  of  the 
front  of  the  third,  nor  any  which  prevents  the  crown  from 
laying  out  a narrow  space  or  range  of  lots  between  two 
concessions  of  a uniform  width.  Still  less  is  there  any 
principle,  by  which  an  error  in  the  survey  of  one  concession, 
entirely  unconnected  with  the  actual  work  and  survey  on 
the  ground  in  another  concession,  is  to  affect,  and  either 
contract  or  expand  such  other  concession. 

On  the  contrary,  it  appears  to  me,  that  on  the  facts  which 
are  established  in  the  present  case,  every  legal  principle 
which  is  applicable  confines  those  claiming  under  the  patent 
for  lot  No.  14,  in  the  second  concession  of  Rainham,  to  the 
limits  assigned  by  that  patent.  As  a consequence  this  rule 
should  be  discharged. 

Rule  discharged. 


Marvin  v.  Hales. 

Dower , secondary  evidence — Notice  to  produce. 

Memorials  of  registered  deeds  are  secondary  evidence  only,  if  produced  and 
proved,  or  if  thirty  years  old  without  proof  coming  from  the  registry  office. 

In  dower,  the  demand  was  served  upon  the  tenant  of  the  lands  out  of  which 
dower  was  claimed  who  at  the  time  declared  that  he  was  not  the  owner  of  the 
lands. 

Held,  that  a notice  to  produce  served  upon  such  tenant  was  unavailing  to 
let  in  secondary  evidence  of  the  deeds  under  which  the  demandant  claimed. 

Dower  unde  nihil  habet  as  widow  of  Samuel  Marvin, 
deceased,  out  of  part  of  lot  number  2,  second  concession  of 
Hope.  Writ  issued  22nd  August,  1854. 

Pleas. — 1st,  Ne  unques  seizie  que  dower.  2nd,  Ne  unques 
accouple.  3rd,  That  Samuel  Marvin  is  alive.  4th,  That 
demandant  is  an  alien. 

At  the  trial  at  Cobourg,  in  April,  1856,  before  McLean , 
J.,  it  was  proved  that  a demand  in  writing  of  dower,  was 
served  in  the  name  of  the  demandant  on  the  tenant  in  the 
winter  of  1854.  The  demandant  had  previously  assigned 
her  claim  to  dower  to  the  witness  who  proved  the  service  of 
the  demand.  At  the  time  of  the  service  the  defendant  stated 
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he  was  only  holding  the  premises  as  tenant  to  one  Kingsmill. 
It  was  proved  that  Samuel  Marvin  died  in  Pennsylvania  in 
1849.  The  witness  proving  this  was  a son-in-law  of  Samuel 
Marvin,  and  stated Jie  had  known  him  and  demandant  as  far 
back  as  1826.  Knew  them  to  live  together  as  man  and  wife 
and  to  be  receivedjand  reputed  as  such.  They  lived  in  the 
township  of  Hope.  Samuel  Marvin  came  with  demandant 
about  four  or  five  years  ago  to  the  residence  of  this  witness, 
in  the  United  States.  The  demandant  remained  about  ten 
months,  and  then^returned  to  Canada.  Samuel  Marvin  re- 
mained in  the  United  States  till  he  died.  Another  witness 
proved  that  demandant  and  Samuel  Marvin  were  married  by 
a justice  of  the  peace,  there  being  no  clergyman  in  the 
vicinity  in  the  township  of  Hope  about  thirty  six  years  ago. 
That  before  the  marriage  Marvin  had  been  working  for  one 
Stevens.  That  about  forty-five  years  ago  he  lived,  probably 
not  more  than  a year,  on  lot  No.  2,  second  concession  of 
Hope.  After  leaving  this  he  bought  another  lot  in  Hope 
on  which  he  lived  thirty-five  years.  That  Samuel  Marvin 
lived  with  Stevens  in  the  house  on  lot  No.  2.  second  con- 
cession of  Hope,  but  never  had  exclusive  possession  of  the  lot. 
Stevens  drew  it  from  the  crown,  a patent  having  issued  to 
him  as  was  admitted.  It  was  admitted  that  notice  had  been 
duly  served  to  produce — 1st,  a deed  from  James  Stevens 
to  Samuel  Marvin ; 2nd,  a deed  from  Samuel  Marvin  to 
David  Stephens  for  the  north  part  of  the  lot : 3rd,  a deed 
from  Samuel  Marvin  to  James  Stevens  for  the  south  three- 
fourths  of  the  lot.  No  deeds  were  produced. 

The  demandant’s  counsel  then  put  in,  and  the  learned 
judge  received,  subject  to  any  objections,  a copy  of  a memorial 
dated  23rd  of  March,  1812,  of  a deed  of  the  same  date  for 
lot  No.  2,  second  concession  of  Hope,  registered  the  15th  of 
June,  1812,  from  James  Stevens  in  consideration  of  £800, 
to  Samuel  Marvin,  in  fee.  The  memorial  purported  to  be 
signed  by  the  grantor,  and  the  copy  was  certified  to  be  a 
true  copy  of  the  original,  recorded  in  the  county  registry 
office  by  the  registrar.  A copy  was  put  in  (similarly  certi- 
fied) of  a memorial  of  a deed  dated  the  30th  March,  1812, 
from  Samuel  Marvin  to  David  Stevens  of  the  north  part 
27  6 C.  P. 
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of  the  same  lot,  containing  fifty  acres,  “ precise  measure  : ” 
consideration  £75 — Habendum  in  fee,  registered  the  10th  of 
July,  1812  ; and  a copy,  similarly  certified,  of  a memorial  of 
a deed,  dated  26th  June,  1816,  from  Samuel  Marvin  to  James 
Stevens,  for  1^0  acres,  being  three-fourths  of  the  same  lot, 
all  in  fact  not  conveyed  to  David  Stevens  ; consideration 
£800 — Habendum  in  fee. 

A nonsuit  was  moved  for  on  the  grounds — 1st,  That  de- 
mandant having  assigned  her  dower  cannot  maintain  this 
action.  2nd,  No  proper  evidence  that  Samuel  Marvin  was 
seized  in  fee.  3rd,  The  action  brought  against  a mere  lessee 
of  the  premises,  not  being  tenant  of  the  freehold  ; that  the 
count  does  not  specify  in  what  part  of  the  lot  dower  is  claimed. 

The  verdict  was  taken  from  demandant  and  Is.  damages, 
subject  to  the  opinion  of  the  court  on  the  objections  raised. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  appears  to  me  to  turn  on  the  admissibility  of 
secondary  evidence.  Putting  aside  for  the  moment  all 
question  as  to  deeds,  it  seems  clear  that  the  evidence  of 
possession  is  not  of  such  a character  as  to  afford  any  pre- 
sumption of  seisin  which  would  give  the  demandant  aright 
to  dower.  Her  husband  is  shewn  to  have  lived,  about  forty- 
five  years  ago,  about  a year  on  this  lot,  not  in  exclusive  pos- 
session even  of  the  land,  and  one  Stevens  living  in  the 
house  in  which  Samuel  Marvin  also  lived.  Stevens  was  in 
occupation  as  reputed  owner  before  Marvin  went  to  live  there 
at  all,  and  does  not  appear  to  have  given  up  the  possession 
to  Marvin  at  any  time,  though  Marvin  lived  on  the  lot  for 
about  a year  with  him.  Taken  by  itself,  I do  not  think 
there  is  any  evidence  in  all  this,  sufficient  to  give  rise  to  a 
presumption  of  seisin  in  fee  in  Marvin.  The  possession  of 
Stevens  preceded  his,  and  continued  as  long  as  his,  and  for 
all  that  appears  Stevens  remained  in  possession  when  Mar- 
vin left.  On  this  ground,  therefore,  I think,  the  demandant 
shews  no  right  to  recover. 

Then  comes  the  question  of  title.  No  deeds  are  produced; 
but  in  lieu  of  them  certified  copies  of  registered  memorials 
of  deeds  affecting  this  lot.  Memorials  are  only  secondary 
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evidence  of  title.  If  produced  and  proved,  or  if  thirty  years’ 
old,  without  proof,  coming  from  the  registry  office;  and 
possibly  coming  thence  without  their  execution  being  proved, 
they  are  secondary  evidence.  I think  that  the  weight 
of  argument  is  in  favour  of  admitting  certified  copies  without 
proof  of  execution,  when  once  they  have  been  registered, 
otherwise  it  might  be  found  necessary  to  bring  the  originals 
from  the  registrar’s  office ; a practice  not  to  be  encouraged 
unless  a question  of  forgery  or  some  similar  difficulty  arises. 
But  in  no  case  do  I consider  that  a registered  memorial  is 
more  than  secondary  evidence  of  the  title  deed  of  the  party 
claiming  thereunder. 

Not  questioning,  then,  for  the  purpose  of  this  decision, 
that  the  certified  copies  of  these  memorials  were  admissible 
without  further  proof ; the  question  arises,  was  a proper 
foundation  laid  for  the  admission  of  secondary  evidence. 
There  was  no  proof  of  any  search  among  the  papers  of 
Samuel  Marvin.  One  witness  (his  son-in-law)  said,  that 
Marvin  brought  no  papers  with  him  to  the  United  States, 
that  he  (the  witness)  was  aware  of.  That  was  all.  Now, 
assuming  that  though  once  owner  of  the  estate  he  had 
afterwards  sold  it,  the  presumption  is  that  his  vendee  got 
the  title  deeds  from  him,  and  that  they  would  be  delivered 
over  to  each  successive  vendee.  But  no  inquiry  or  search 
was  proved  of  or  among  the  papers  of  any  such  vendee. 
The  only  thing  done  was  to  serve  the  present  defendant 
with  notice  to  produce.  So  far  as  the  evidence  at  the  trial 
went,  it  shewed  that  defendant  was  holding  the  premises 
not  as  tenant  of  the  freehold,  but  acknowledging  another 
party  as  his  landlord.  This,  if  pleaded,  would  have  defeated 
the  action;  the  tenant  has  waived  that  as  a defence  by 
omitting  to  plead  that  he  was  not  tenant  of  the  freehold ; 
but  I do  not  think  it  follows,  that  a presumption  arises 
sufficient  to  dispense  with  search  or  inquiry,  that  he  has 
possession  of  the  title  deeds,  and  if  any  such  presumption 
could  arise,  which  I do  not  think,  it  is  completely  rebutted 
by  the  demandant’s  own  witness,  who  says,  “ Defendant  only 
rents  the  premises  from  Kingsmill : he  told  me  he  was  not 
the  owner  when  I served  the  demand  of  dower,  and  said  the 
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lot  belonged  to  one  Kingsmill.”  A notice  to  produce  served 
on  him  was  therefore  unavailing  to  let  in  the  secondary 
evidence ; for  the  primary  evidence  is  in  no  respect  traced 
into  the  defendant’s  hands,  or  shewn  to  be  under  his  control. 

On  this  ground,  therefore,  that  the  secondary  evidence 
was  inadmissible,  and  that  there  was  no  sufficient  proof  of 
the  seisin  of  demandant’s  husband,  I am  of  opinion  that 
the  rule  for  a nonsuit  should  be  made  absolute. 

Per  Cut. — Rule  absolute. 


Marvin  v.  Curtis  et  al. 

This  is  also  an  action  of  dower  brought  by  the  same 
demandant  in  respect  of  lot  No.  32,  first  concession  of 
Darlington. 

The  only  difference  between  the  cases  is  that  the  defen- 
dants were  proved  to  have  said  they  owned  the  land,  and 
that  Samuel  Marvin  never  occupied  it.  Notice  to  produce 
deeds  was  admitted  to  have  been  served  on  defendant,  and 
it  was  admitted  that  the  lot  was  granted  by  the  crown  on 
the  10th  of  April,  1790,  to  Roger  Conat.  Then  memorials 
were  produced,  shewing  : — 

1st,  A deed  from  Roger  Conat  to  David  Stevens  for  the 
north  fifty  acres  of  this  lot,  the  24th  of  December,  1810 ; 
registered  the  8th  of  February,  1812. 

2nd,  A deed  from  David  Stevens  to  Samuel  Marvin  for 
the  same  fifty  acres,  dated  the  30th  of  March,  1812.  This 
deed  was  proved  to  have  been  delivered  to  Samuel  Marvin. 

3rd,  A deed  from  Samuel  Marvin  to  David  Wilson,  dated 
the  1st  of  July,  1818.  No  search  or  inquiry  for  any  of  these 
deeds  was  proved. 

Draper,  C.  J. — I think  a proper  foundation  for  the 
admission  of  secondary  evidence  was  not  laid,  and  therefore 
that  the  tenants  are  entitled  to  prevail.  The  demandant 
does  not  give  the  requisite  proof  to  sustain  her  claim 
against  the  plea  of  ne  unques  seizie  que  dower. 

Rule  absolute. 
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Regina  v.  Donald  Gordon  and  Archibald  Macdonald. 

Dedication  of  right  of  way — User. 

A.  being  owner  of  a large  tract  of  land  laid  out  a plot  for  a town  at  the 
mouth  of  the  River  B. , upon  the  map  of  which  town  a road  was  marked  off 
leading  along  the  edge  of  the  river,  to  its  mouth  ; the  road  was  made 
originally  at  the  expense  of  A.,  but  afterwards  repaired  and  improved 
by  statute  labour  and  public  money,  and  holes  filled  up  in  the  part  upon 
which  the  obstruction  complained  of  is  now  erected.  After  indictment  and 
verdict  of  guilty. 

Held,  that  there  was  sufficient  evidence  of  intention  to  dedicate  the  street  by 
the  plan,  of  user,  of  the  declaration  of  the  owners  to  establish,  a dedication, 
and  that  the  verdict  of  guilty  was  in  accordance  with  the  evidence. 

Indictment  removed  by  certiorari  from  the  Court  of 
Quarter  Sessions,  United  Counties  of  Huron  and  Bruce,  for 
that  defendant  in  a certain  street,  being  the  Queen’s  common 
highway,  there  leading  along  the  bank  of  the  river  Bayfield 
to  the  harbour  at  the  mouth  of  the  river,  in  the  township  of 
Stanley,  unlawfully  built  a house,  and  kept  the  same,  &c., 
from  1st  November,  1855,  until,  &c.,  by  reason  whereby  the 
Queen’s  subjects  could  not  go  and  return,  &c. 

The  record  was  brought  down  for  trial  at  Goderich  in 
March,  1856,  before  Hagarty,  J.  The  Canada  Company,  to 
whom  the  whole  of  the  land  in  that  part  of  the  country  was 
granted,  sold  a considerable  block  in  the  township  of  Stanley 
in  1833  to  the  Baron  de  Tuyll,  who  laid  out  a plot  for  a 
town  at  the  mouth  of  the  river  Bayfield.  A map  was  pro- 
duced proved  by  the  surveyor  who  was  employed  by  the 
Baron,  on  which  is  shewn  a road  marked  off  along  the  edge 
of  the  river  and  down  to  its  mouth.  -This  road  descends  a 
hill — where  the  town  lots  are  laid  out — on  to  a flat,  and  after 
reaching  the  flat  passes  on  to  the  river  and  follows  the  edge 
of  the  river,  as  shewn  on  the  plan,  till  it  reaches  Lake 
Huron.  A number  of  witnesses  proved  that  until  the 
defendants  erected  their  building  last  year  there  had  been  a 
track  or  travelled  road  following  generally  the  direction 
marked  on  the  plan.  A tavern  was  built  in  1834  or  1835’ 
on  the  flat ; and  the  witnesses  spoke  of  this  road  as  passing 
between  the  tavern  and  the  river.  There  was  a fence  sepa- 
rating the  residue  of  the  flats  from  the  river,  which  extended 
from  the  bottom  of  the  hill  to  the  tavern,  and  the  waggons, 
«fec.,  had  always  travelled  between  that  fence  and  the 
river  while  the  fence  stood.  One  witness  proved  that 
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this  fence  was  erected  in  March,  1835  ; but  it  appears 
to  have  gone  to  decay,  and  to  have  been  down  for  five  or  six 
years  past,  so  that  the  teams  could  pass  in  any  direction  over 
the  Hat.  But  no  fence  or  obstruction  had  ever  been  placed 
where  the  defendants’  building  stands  till  it  was  erected. 
The  road  down  the  hill  had  been  made  at  first  at  Baron  de 
Tuyll’s  expense,  and  was  afterwards  improved  by  statute 
labour,  and  public  money  was  expended  on  it.  These  im- 
provements, however,  did  not  extend  nearer  to  the  obstruc- 
tion complained  of  than  within  two  or  three  rods,  and  the  part 
thus  improved  is  not  obstructed  by  defendants.  The  only 
work  done  over  that  part  of  the  alleged  road  which  is  inter- 
cepted by  the  obstruction  was  the  filling  up  some  large  holes 
called  by  the  witness  “ cradle  holes,”  and  this  witness  said 
that  the  Baron  de  Tuyll  desired  him  to  level  these  flats  from 
the  harbour  to  the  hill.  This  was  about  1835.  In  1853 
Mr.  Malcolm  Cameron  bought  the  property  from  Baron  de 
Tuyll’s  son  and  heir,  and  then  for  the  first  time  the  flats 
were  surveyed  out  into  lots.  All  the  town  lots  laid  out 
previously  were  up  on  the  higher  lands.  On  the  flats  a range 
of  lots  was  laid  out  which  intersected  this  track  or  travelled 
road,  and  instead  of  there  being  access  to  the  river  all  along 
from  the  descent  of  the  hill  along  to  the  lake,  there  were 
two  streets  laid  out,  one  of  which,  according  to  the  plan  put 
in  for  the  defence,  would  be  about  forty  feet,  and  the  other 
about  thirty  feet  wide,  which  terminated  on  the  river.  No  lots 
had  ever  been  sold  by  the  Baron  de  Tuyll  on  the  flat  bounded 
by  the  road ; but  lots  fronting  on  the  continuation  of  this 
road,  after  ascending  tfie  hill,  had  been  conveyed,  and  it 
was  sworn  that  the  Baron  and  his  authorised  agent  had 
repeatedly  declared  the  road  was  to  run  there.  This  prose- 
cution was  instituted  by  the  township  municipality,  who  are 
erecting  some  wharves  and  improvements  at  or  near  the 
mouth  of  the  river,  and  desire  to  preserve  free  access  to 
them.  The  defendants  hold  under  Mr.  Malcolm  Cameron, 
and  erected  their  storehouse  immediately  on  the  river  bank, 
extending  about  fifty  feet  from  the  river,  and  obstructing 
the  road  in  question.  The  conveyance  to  Mr.  Cameron  was 
put  in,  dated  15th  of  July,  1853.  In  this  deed  a variety  of 
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reservations  and  exceptions  are  made — 1st,  of  different  town 
lots:  2nd,  of  “the  Bayfield  mill  lot,”  which  is  described, 
and  at  the  end  of  the  description  follows,  “ And  also  the 
free  use  and  liberty  of  the  river  Bayfield,  and  of  a road  sixty 
six  feet  wide  along  each  side  thereof  downwards  to  Lake 
Huron,  and  also  of  the  mill-dam  and  the  ground  the  same 
may  occupy ; the  said  allowance  for  road  not  to  be  used  for 
any  other  purpose  but  that  of  a road.” 

The  defendants’  counsel  objected — 1st,  that  no  sufficient 
user  for  20  years  was  proved;  2nd,  the  dedication  proved  is 
only  the  right  to  use  a road  from  the  top  of  the  hill  to  the 
mouth  of  the  harbour,  and  if  the  defendants  leave  an  avail- 
able road  suitable  for  the  public  uses  across  the  fiat,  they 
comply  with  the  dedication ; 3rd,  that  no  lots  were  sold 
abutting  on  the  road  as  laid  out  on  the  plan,  and  under  the 
statute  the  owner  has  a right  to  change  it ; 4th,  that  acts 
have  been  done  rebutting  the  presumption  of  a dedication  of 
the  whole  soil  between  the  fence  and  the  water,  or  top  of  the 
bank,  and  so  the  user  was  interrupted. 

A verdict  of  guilty  was  taken,  subject  by  consent  to  the 
opinion  of  the  court  upon  law  and  evidence. 

The  case  was  argued  in  Easter  Term,  by  Becher  for  the 
crown,  and  Hector  Cameron  for  the  defendants. 

For  the  crown  were  cited : 12  Vic.,  ch.  35,  sec,  41 ; 
Parker  v.  Elliot,  1 U.  C.  C.  P.,  470;  Municipality  of 
Guelph  v.  Canada  Company,  4 Chan.  Hep.  U.  C.,  632 ; Rex 
v.  Paddington,  9 B.  & C.,  456;  Rex  v.  St.  Benedict,  4 B.  & 

A. ,  447  ; as  to  which  case  see  Rex  v.  Leak,  5 B.  & Ad., 
469  ; Rex  v.  Allan,  2 Old  Ser.  U.  C.  Rep.  97  ; Spalding  v. 
Rogers,  1 U.  C.  Q.  B.,  269;  Belford  v.  Haynes,  7 U.  C Q. 

B. ,464;  Byrnes  v.  Bown,  8 U.  C.  Q.  B.,  181;  Reg.  v. 
Spence,  11  U.  C.  Q.  B.,  31  ; Malloch  v.  Anderson,  4 U.  C. 
Q.  B.,  481  ; Jarvis  v.  Dean,  3 Bing.,  447 ; Regina  v East- 
Mark,  11  Q.  B.,  877;  Barraclough  v.  Johnson,  8 A & E., 
99 ; Woodyer  v.  Haddon,  5 Taunt.,  125  ; Grand  Surrey 
Canal  Company  v.  Hall,  1 M.  & G.,  392 — (qu  vid}  as  to 
dedication  being  a question  for  the  jury)  ; Marquis  of 
Stafford  v.  Coyney,  7 B.  & C.,  257 ; Rex  v.  Lloyd,  1 
Camp.  260 ; Lade  v.  Shepherd,  2 Strange,  1004. 
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For  the  defendants  were  cited : Davaston  v.  Payne  and 
notes  thereto,  2 Sm.  L.  Ca.  90  & 95,  Poole  v.  Huskinson,  11 
M.  & W.,  827 ; Peg.  v.  Petrie,  4 E.  & Bl.  737 — (qu  vid.) ; 3 
Kent  Com,  433/ 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I assume  that  in  subjecting  the  verdict  in  this  case  to  the 
opinion  of  the  court  upon  the  law  and  evidence,  all  that  we 
are  called  upon  to  decide  is,  whether  the  evidence  given  at 
the  trial  is  legally  sufficient  to  warrant  a conviction,  on  the 
ground  of  dedication  by  the  owner  of  a fee  to  the  public  of  a 
right  of  way,  the  fact  of  dedication  being  one  always  to  be 
determined  by  the  jury. 

That  the  evidence  was  legally  sufficient,  indeed  so  strong  that 
an  acquital  would  have  been  properly  considered  a verdict 
against  evidence,  is,  I think,  clear,  the  moment  it  is  examined. 

In  or  soon  after  1833  the  Baron  de  Tuyll,  then  the  pur- 
chaser from  the  Canada  Company  of  certain  lands,  (though 
he  had  not  obtained  a deed),  laid  them  out  for  a town,  and 
on  the  plan  which  was  acted  on,  and  by  which  lots  were  sold, 
the  street  now  in  question  is  marked  and  designated  upon  the 
high  ground  immediately  above  the  flats  which  border  the 
river  and  harbour.  From  that  time  until  July,  1853,  when 
Mr.  Cameron  became  the  owner,  there  is  not  a single  act 
proved  to  have  been  done  by  the  owner  of  that  estate  indica- 
ting an  intention  or  desire  to  change  the  plan  and  alter  the 
site  of  that  street,  either  by  substituting  another  for  it,  or 
by  abrogating  it  altogether.  On  the  contrary,  acts  and 
declarationsextending  over  several  years  are  proved, affording 
evidence  that  the  intention  made  apparent  by  the  plan 
continued,  and  was  persevered  in.  A fence  was  put  up 
separating  the  flat,  by  a space  left  from  the  river,  and  that 
space  was,  as  long  as  the  fence  was  maintained,  used  by  the 
public  as  a highway,  and  constituted  the  only  access  to  the 
mouth  of  the  river  and  to  the  harbour.  When  the  fence 
decayed  and  was  broken  down,  there  was  no  discontinuance 
of  the  user,  though  it  became  devious,  no  longer  being  con- 
fined within  the  previous  limits,  and  parties  drove  outside  the 
limits  of  that  fence,  for  convenience  and  to  avoid  holes,  &c., 
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in  the  space  marked  as  intended  for  a road.  The  track, 
however,  remained  distinctly  marked  by  the  wheels  of 
waggons  passing  over  it,  and  even  the  defendants’  plan 
(though  its  accuracy  is  disputed  as  to  the  exact  site  of  the 
track)  shews  the  general  user  to  have  been  enjoyed  nearly 
along  the  bank  of  the  river,  while  it  also  shows  that  the 
building  complained  of  obstructs  the  whole  of  that  track  and 
leaves  no  room  at  all  to  pass  between  it  and  the  river,  thus 
closing  the  space  left  open  by  the  fence,  and  entirely  stop- 
ping the  street  marked  out  on  the  plan. 

There  was  then,  first,  evidence  of  intention  to  dedicate  the 
street  to  the  public  by  the  plan,  by  the  fence,  by  the  direc- 
tion to  fill  up  holes,  and  by  the  continuous  declaration  of  the 
owner  of  the  fee  or  his  known  agents,  accompanying  some 
or  other  of  the  acts  proved ; second,  there  was  evidence  of 
user,  confined  to  the  space  left  open  by  the  fence,  which  space 
corresponded  with  the  site  for  a street  marked  on  the  plan  as 
being  along  the  bank  of  the  river  so  long  as  the  fence  re- 
mained, and  of  continued  user,  though  not  so  confined  until 
the  defendants’  building  was  erected,  in  all  a period  of  about 
nineteen  years. 

In  my  opinion,  such  evidence  of  user  and  of  intention 
establishes  a dedication,  and  that  both  taken  together  do  not 
simply  shew  anintention  to  give  a street,  leaving  it  open  to  the 
present  owner  of  the  fee  to  substitute  another  site  in  lieu  of 
that  marked  on  the  plan  and  used  ; but  prove  conclusively 
that  the  dedication  was  of  the  street  marked  as  running  along 
the  river  bank,  and  separated  at  one  time  by  the  fence  from 
the  rest  of  the  flat.  The  cases  cited,  particularly  that  of  Beg. 
v.  East  Mark,  and  of  Begina  v.  Petrie,  to  which  I will  add 
Beg.  v.  Chorley  (12  Q.  B.,  515),  all  sustain  this  conclusion. 

I think  the  verdict  for  the  crown  is  right,  and  that  the 
postea  should  be  delivered  accordingly. 

The  case  of  the  Queen  v.  Bobson  involves  the  same  ques- 
tion. The  facts  as  to  intention,  dedication  and  user  are  the 
same,  and  the  obstruction,  though  not  extending  to  the  river 
bank,  is  over  a part  of  the  street  left  open  between  the  fence 
and  the  river.  The  posted  should  also  be  delivered  to  ^he  crown. 

Per  Cur — Posted  to  the  crown. 

6 C.  P. 
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Young  et  al.  v.  Buchanan. 

Declaration — Action  on  the  case. 

A declaration  charging  defendant  with  wilfully  and  fraudulently  taking  away 
and  secreting  the  goods  of  one  F.,  against  which  goods  the  plaintiff  had 
placed  an  execution  in  the  hands  of  the  sheriff,  so  that  the  sheriff  could  not 
discover  the  same,  or  levy,  etc.,  averring  knowledge  of  the  facts  in  the  defen- 
dant is  good  on  demurrer. 

Case. — The  declaration  stated,  by  way  of  inducement,  that 
the  plaintiffs  had  recovered  a judgment  in  the  Queen’s  Bench 
against  one  James  L.  Freeman,  in  assumpsit,  for  £2003 
11s.  8d.,  and  on  the  14th  May,  1855,  sued  out  a Fi.  Fa.  to 
the  Sheriff  of  Halton,  returnable  on  the  first  of  Easter  Term, 
1855,  endorsed  to  levy  £925,  with  interest,  &c.,  £3  11s.  8 d. 
costs,  &c.,  &c.,  which  writ  so  endorsed  was  delivered  to  the 
sheriff.  That  at  the  time  of  the  delivery,  and  before  the 
return  of  the  writ,  there  were  goods  of  Freeman’s  of  which 
the  sheriff  might  have  made  the  moneys  so  indorsed.  Yet 
defendant,  well  knowing,  and  intending  to  injure  plaintiffs, 
and  to  prevent  the  recovery  of  the  said  moneys  out  of  the 
said  goods,  after  the  delivery  of  the  writ  to  the  sheriff,  and 
before  he  could  reasonably  execute  the  same  by  seizure, 
“ falsely,  wilfully,  fraudulently  and  deceitfully  took,  carried 
away  and  secreted  the  said  goods  and  chattels,”  so  that  the 
sheriff  could  not  discover  the  same,  or  levy,  &c.  By  reason 
whereof  the  plaintiffs  have  lost  the  means  of  recovering  the 
moneys  endorsed  on  the  writ. 

Plea. — That  before  the  delivery  of  the  said  writ  to  the 
sheriff  the  said  Freeman  was  indebted  to  defendant  in  a 
large  sum  of  money,  and  in  good  faith  sold  and  delivered  the 
said  goods  and  chattels  to  defendant,  for  the  purpose  of  se- 
curing the  payment  to  defendant  of  the  said  debt.  That  at 
the  time  of  such  sale  and  delivery  defendant  had  no  notice 
of  the  writ  being  in  the  sheriff’s  hands,  and  so  defendant, 
before  any  delivery  of  the  writ  to  the  sheriff,  took  and  re- 
tained possession  of  the  said  goods,  and  removed  and  carried 
away  the  same,  as  he  lawfully  might. 

Demurrer  to  the  plea. 

Exceptions  to  the  declaration. — That  it  does  not  shew 
that  defendant,  in  taking  the  goods,  was  acting  in  collusion 
with  Freeman  ; that  defendant  may  have  been — for  all  that 
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is  averred — acting  as  the  servant  of  Freeman,  and  by  his 
authority  ; that  it  is  not  averred  defendant  knew  of  the  de- 
livery of  the  writ  to  the  sheriff ; that  defendant  appears  to 
have  been  a mere  trespasser  in  taking  the  goods,  and  if  so 
plaintiffs,  as  creditors  of  Freeman,  could  have  no  right  of 
action  against  him. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  was  given  up  by  the  defendant’s  counsel,  I have 
not,  therefore,  considered  it. 

The  statute  5 Wm.  IV.  ch.  3,  sec.  8 enacts  that  “ any 
person  who  shall  assign,  remove,  conceal  or  dispose  of  any  of 
his  property,  with  intent  to  defraud  his  creditors,  and  any 
person  who  shall  receive  such  property  with  such  intent  shall, 
upon  conviction,  be  deemed  guilty  of  a misdemeanor.” 

The  declaration  in  this  case  does  not  expressly  charge  a 
“ receiving  ” of  the  goods  of  Freeman  with  intent  to  defraud 
Freeman’s  creditors.  The  terms  “falsely”  and  “ deceit- 
fully ,”  are  not  very  applicable  or  definite  when  used  in 
reference  to  taking,  carrying  away,  and  secreting  goods  ; 
the  terms  “ wrongfully ” or  u unlawfully ” would  have  been 
more  pertinent.  “ Wilfully”  conveys  no . stronger  meaning 
in  this  case  than  the  averment  of  acting  with  the  knowledge 
of  the  introductory  matters  ; and  “ fraudulently,”  which  is 
the  only  really  appropriate  word,  is  not,  per  se,  sufficient  to 
import  a reception  with  intent  to  defraud  the  creditors  of 
Freeman.  The  declaration  cannot,  therefore,  in  my  opinion, 
be  sustained  on  the  statute. 

But,  on  the  best  consideration  I can  give  the  case,  I am 
of  opinion  that  the  declaration  discloses  a good  cause  of 
action  at  common  law.  It  charges  a wrongful  act,  namely, 
the  wilfully  and  fraudulently  taking  away  and  secreting  the 
goods  of  one  Freeman,  against  which  the  plaintiffs  had 
placed  a writ  of  Fi.  Fa.  in  the  hands  of  the  sheriff.  It  as- 
serts the  defendant’s  knowledge  that  the  plaintiff’s  execution 
against  Freeman’s  goods,  was  in  the  sheriff’s  hands  and 
that  the  defendant  did  the  act  complained  of  fraudulently 
to  defraud  the  execution  ; and  it  states  that  the  plaintiff  has 
sustained  damage  thereby. 
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It  cannot  be  denied  that  the  law  gives  a remedy  to  every 
person  who  sustains  damage  by  the  wrongful  act  of  another, 
against  the  party  who  does  the  wrong.  This  is  the  general 
rule.  In  applying  this  principle  the  courts  have  decided 
that  case  will  lie  for  the  rescue  of  a debtor  taken  on  a Ga. 
Sa. — Wheatly  v.  Stone  (Hob.  160),  Lynne  v.  Conyngham 
(Hetly’s  Rep.  95),  Congham’s  case  (Hut.  98).  So  also 
if  the  debtor  has  been  arrested  on  mesne  process,  Kent  v. 
Elves  (Cro.  Jac.  241),  in  the  Exch,  Chamber.  So  if  the 
defendant,  by  a false  summons,  as  that  a prisoner  in  custody 
for  debt  is  the  servant  of  a privileged  person,  or  an  officer  of 
the  court  procures  a Supersedeas  for  him,  21  Edwd.  III.,  23; 
11  H.  6.  8;  21  Edwd.  IV.  22.  It  seems  also  that  case  will 
lie  for  the  rescue  of  a distress  taken  for  rent,  (3  Bulst.  121), 
and  in  Hetley’s  Reports  145,  ( same  as  in  Littleton’s  Reports 
296),  it  is  said  no  rescous  can  be  had  upon  a Fi.  Fa ., — the 
reseous  referring  to  the  person — but  the  party  shall  have  an 
action  on  the  case. 

In  all  these  instances  the  person  of  the  defendant  has  been 
arrested,  or  the  goods  have  been  taken  by  the  sheriff,  so 
that  the  plaintiff,  but  for  the  wrong,  would  have  had  the 
actual  benefit  of  the  execution  of  the  debtor’s  goods.  In  the 
present  case  no  execution,  it  is  alleged,  could  be  done  by  the 
sheriff,  owing  to  the  defendant’s  act.  It  does  not  appear  to 
me  that  this  difference  will  deprive  the  plaintiff  of  his 
remedy.  The  injury  is  in  effect  the  same  whether  the  sheriff 
is  prevented  from  levying,  or  the  goods  are  taken  from  the 
sheriff  after  he  has  levied.  In  either  case  the  plaintiff  is 
hindered  from  obtaining  satisfaction — Seaman  v.  Graham 
(Cro.  El.  908),  reported  as  Seamayn’s  case  (5  Co.  91),  and 
referred  to  in  one  of  the  other  cases  I have  cited,  as  Sea- 
man’s case  contains  nothing  against  the  maintaining  this 
action,  but  leads,  in  my  opinion  decidedly  the  other  way. 
There  the  sheriff  had  a writ  against  the  goods  of  A.,  which 
were  in  the  house  of  B.,  and  went  to  the  house  of  B., 
to  seize,  and  that  B.  shut  the  door  and  would  not  admit  him 
whereby  the  sheriff  could  not  seize,  by  which  the  plaintiff  lost 
the  benefit  of  the  writ.  Though  judgment  was  given  against 
the  plaintiff,  yet  the  court  held,  that  after  denial  upon 
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request  made  the  sheriff  might  have  broken  open  the  door, 
and  that  it  should  have  been  certainly  and  directly  alleged 
that  the  defendant  had  notice  of  the  process,  and  of  the  com- 
ing of  the  sheriff  to  execute  it, — as  without  such  notice  the 
shutting  of  the  door  of  his  own  house  was  lawful — which  shews, 
I think,  clearly,  that  the  action  would  have  been  sustained  if 
there  had  been  a sufficient  averment  that  the  defendant, 
being  fully  apprized  of  the  process  and  the  object  of  the 
sheriff  to  execute  it,  had  prevented  him  from  discharging  his 
duty,  it  would  have  been  sustained. 

In  an  old  work — Shepherd  on  the  action  on  the  case 
for  Deeds — it  is  laid  down  (p.  4),  “ When  cattle  are  on  my 
ground  damage  feasant,  and  a stranger  drives  them  out  and 
prevents  me  of  my  distress,”  case  lies  ; and  again,  (p.  160), 
“ If  an  officer  be  coming  to  arrest  a man,  or  attach  his 
goods  at  my  suit,  and  another  carries  away  the  goods  or  the 
person,  so  that  the  officer  cannot  do  his  work,”  case  lies. 

I think  both  reason  and  authority  are  in  the  plaintiffs 
favour,  and  that  the  declaration  discloses  a sufficient  cause 
of  action. 

The  plea  was  given  up  by  the  defendant’s  counsel  on  the 
argument. 

Judgment  should  be  given  for  plairitiff  on  the  demurrer. 

Per  Cur — Judgment  for  plaintiff. 


Bundy  v.  Johnson. 

Contract — Delivery — Agreement  under  Statute  of  Frauds 

Plaintiff  telegraphed  to  defendant  at  Lockport  : “A  party  wants  to  buy 
wheat  on  ‘ Grace  Greenwood  : ’ what  is  your  price  ?”  Defendant  answered 
by  telegraph,  “I  will  sell  for  two  dollars  per  bushel.”  Plaintiff  replied, 
“I  will  take  wheat  on  ‘Grace  Greenwood’  at  your  offer,  two  dollars  per 
bushel.” 

The  wheat  was  not  delivered  ; and  at  the  trial  of  action  brought  it  was  admit- 
ted that  the  telegraph  communications  as  above  were  true  copies  of  writings 
written  and  signed  by  the  plaintiff  and  defendant  respectively,  and  that  the 
originals  need  not  be  produced,  but  that  the  copies  might  be  treated  as  origi- 
nals signed  as  aforesaid. 

Held , that  such  communications,  under  the  agreement  to  admit  them  as  origi- 
nals, constituted  a valid  contract  between  the  parties. 

Assumpsit  for  not  delivering  10,200  bushels  of  wheat, 
then  on  board  the  schooner  “ Grace  Greenwood,”  bargained 
and  sold  by  defendant  to  plaintiff  at  10s.  per  bushel,  payable 
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on  delivery.  The  only  plea  that  need  be  noticed  is  that  of 
non-assumpsit. 

The  first  and  principal  question  is,  whether  there  was  a 
sufficient  note,  or  memorandum  in  writing,  made  and  signed 
by  the  parties,  to  make  a binding  contract  under  the  17th 
section  of  the  Statute  of  Frauds. 

An  agreement  was  entered  into  for  the  purposes  of  the 
trial  of  this  cause  in  pursuance  of  which  it  was  admitted 
that  certain  writings  produced  (four  in  number)  were  true 
copies  of  writings  written  and  signed  by  the  plaintiff  and 
defendant  respectively : that  the  originals  need  not  be  pro- 
duced, “ but  the  copies  may  be  treated  as  originals,  signed 
as  aforesaid.”  The  originals  were  brought  to  and  left  by 
plaintiff  and  defendant  at  the  telegraph  offices,  one  at  Lock- 
port,  the  other  at  T oronto ; and  the  only  actual  communica- 
tion between  plaintiff  and  defendant  being  the  transmission 
of  the  messages  to  and  fro  by  the  telegraph  wires. 

1.  By  telegraph  from  Toronto,  April  6,  1855. — •“  To  Mr. 
Morgan  Johnson,  Lock  port,  N.  Y.  A party  wants  to  buy 
wheat  on  ‘ Grace  Greenwood : ’ what  is  your  price  ? P 
Bundy.” 

2.  By  telegraph  from  Lockport,  7th  April,  1855. — “To 
Mr.  P.  Bundy.  I will  sell  for  two  dollars  per  bushel : be  in 
Toronto,  Monday.  Morgan  Johnson.” 

3.  By  Telegraph  from  Toronto,  April  7,  1855. — “ To  Mr. 
Morgan  Johnson,  Lockport,  N.  Y.  I will  take  wheat  on 
‘ Grace  Greenwood  ’ at  your  offer,  two  dollars  per  bushel. 
P.  Bundy.” 

4.  By  telegraph  from  Lockport,  9th  April,  1855. — “ To 
Mr.  P.  Bundy.  Your  telegraph  received : I will  be  in 
Toronto,  Wednesday.  Morgan  Johnson.” 

It  appeared  the  plaintiff  and  defendant  met  in  Toronto  on 
Wednesday,  the  11th  of  April : the  plaintiff  had  got  a bill  of 
lading  from  defendant’s  agent,  who,  however,  had  previously 
signed  another.  The  “ Grace  Greenwood  ” had  sailed  for 
Oswego  with  the  wheat  on  board,  It  seemed  that  on  that 
evening  the  plaintiff  had  offered  a draft  on  Oswego  to 
defendant  in  payment  for  the  wheat.  The  next  day  (12th 
April)  the  plaintiff  and  defendant  both  went  to  a third 
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party,  submitting  the  question  to  him  whether  he  thought 
the  defendant  was  bound  to  deliver  the  wheat,  or  whether  it 
was  a bargain  that  each  party  ought  to  fulfil.  The  objection 
raised  by  defendant  was,  that  plaintiff  had  not  tendered  him 
the  money  on  the  11th.  Plaintiff  said  that  defendant  had 
not  arrived  in  Toronto  until  after  banking  hours,  and  that 
it  was  unreasonable  to  expect  he  should  keep  the  money  in 
his  pocket.  Defendant  adhered  to  his  view,  that  he  was  not 
bound  for  want  of  a tender  of  the  money  on  the  11th.  The 
plaintiff  had  made  arrangements  to  have  the  money  on  the 
12th ; and  shortly  after  this  interview  he  went  in  search  of 
defendant,  prepared  to  pay  him;  but  defendant,  in  the 
meantime,  had  gone  to  the  Highland  Creek,  and  did  not 
return  till  the  evening.  The  delivery  of  the  wheat,  accord- 
ing to  the  bill  of  lading  held  by  the  plaintiff,  was  counter- 
manded by  telegraph  ; and  plaintiff  could  not  get  .it.  This 
evidence  went  to  the  jury  on  the  issue  as  to  plaintiffs  readi- 
ness, &c.,  to  pay,  on  delivery  of  the  wheat,  the  learned  judge 
( Richards , J.)  ruling  that  there  was  sufficient  evidence  of 
the  contract  to  comply  with  the  Statute  of  Frauds,  but 
reserving  leave  to  defendant  to  move  for  a nonsuit  on  this 
point.  The  jury  found  for  plaintiff  £200. 

In  Easter  term  Connor , Q.  C..  moved  for  leave  to  enter 
a nonsuit  on  the  leave  reserved. 

Eccles,  H.,  shewed  cause. 

Connor,  in  reply,  cited  Duncan  v.  Topham,  8 C.  B.  225  ; 
Chevely  v.  Fuller,  13  C.  B.  122.  He  argued  that  there  was 
nothing  binding  on  the  defendant,  as  he  had  not  accepted 
the  proposal  of  plaintiff  contained  in  No.  3.  His  answer, 
No.  4,  only  acknowledges  its  receipt,  and  said  he  should  be 
in  Toronto  on  the  Wednesday  following.  He*  cited  also 
Governor  of  the  Poor  of  Kingston  upon  Hull  v.  Petch,  10 
Ex.  610. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  admission  involves  this,  that  both  plaintiff  and  defend- 
ant signed  the  originals  accordingly,  as  the  copies  produced 
in  evidence  shew  in  reference  to  the  transaction  in  question, 
that  copies  of  the  originals  so  signed  were  received  by  plain- 


224  COMMON  PLEAS,  TRINITY  TERM,  20  VIC. 

tiff  and  defendant  respectively.  Had  it  stopped  here  it 
might  perhaps  have  been  urged  that  the  admission  did  not 
involve,  nor  did  the  evidence  prove  that  the  copies  had  been 
transmitted  and  delivered  by  authority  of  plaintiff' or  defend- 
ant respectively.  I think,  however,  we  might  fairly  have 
inferred  this,  if  it  were  necessary ; but  the  following  words 
seem  to  me  to  remove  any  difficulty,  “ the  copies  may  be 
treated  as  originals  signed  as  aforesaid  .”  These  copies,  to 
be  treated  as  originals  signed  by  plaintiff  or  defendant  as 
they  shew,  are  put  in  by  the  plaintiff.  No  question  then 
remains  whether  they  constitute  a contract  within  the  statute. 
The  objection  taken  at  Nisi  Prius,  as  appears  on  the  learned 
judge’s  report,  is,  that  a written  message  to  be  sent  by  tele- 
graph, put  into  a telegraph  office  at  one  part  or  end  of  a line, 
and  a like  reply  put  into  the  office  at  the  other  end,  though 
signed  by  the  respective  writers,  does  not  constitute  a con- 
tract in  writing,  within  the  meaning  of  the  statute ; and 
that  there  is  no  acceptance  on  defendant’s  part  of  the  plain- 
tiff’s offer. 

I think  that  when  a party  places  a writing,  signed  by 
himself  and  addressed  to  another  party  at  some  other  place 
(as  in  this  case),  in  order  to  have  the  exact  contents  of  such 
writing  transmitted  and  communicated  to  the  other  party,  in 
the  hands  of  the  operator  or  person  in  charge  of  a telegraph 
office,  he  as  much  makes  that  operator  his  agent  to  make  the 
offer  contained  in  such  writing  as  if  he  had  placed  the  same 
writing  in  the  hands  of  a commission  merchant,  and  had  said, 
write  and  make  this  offer  in  my  name  and  in  my  behalf  to 
the  party  to  whom  I have  addressed  it,  keeping  the  original 
in  your  own  hands.  It  will  not  admit  of  question  that  if  the 
party  to  whom,  under  such  circumstances,  the  contents  of 
the  writing  were  thus  communicated  wrote  back  accepting 
the  proposal  therein  contained,  either  to  the  commission 
merchant  or  to  the  principal,  such  offer  and  acceptance 
signed  by  each  party  would  constitute  a contract  between 
them.  That  the  transmission  of  the  contents  of  the  writing 
signed  by  each  party,  binding  himself,  was  by  telegraph 
instead  of  by  post,  cannot,  that  I see,  make  any  difference. 
We  are  not  called  upon  to  decide,  whether  if  the  plaintiff  had 
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defendant  had  merely  dictated  their  respective  messages  by 
parol  to  the  telegraph  operator,  and  he  had  transmitted 
them  by  the  wires,  and  the  messages  so  transmitted  had 
been  put  in  writing  and  signed  with  the  name  of  the  proper 
party  by  the  telegraph  agent  receiving  the  message,  this 
could  be  upheld  as  a memorandum  in  writing  signed  by  the 
party  to  be  charged.  In  the  present  case  we  have  virtually, 
by  the  terms  of  the  admission,  the  memorandum  of  each 
party  signed  by  himself  before  us ; and  we  have  only  to 
construe  them  and  to  decide  the  second  branch  of  the  objec- 
tion taken  at  Nisi  Prius.  As  to  this  I see  no  reason  to 
hesitate.  The  defendant  is  asked,  what  is  your  price  for 
the  wheat  on  board  the  “ Grace  Greenwood : ” he  answers  in 
writing,  signed  by  himself,  “ I will  take  $2  per  bushel.”  Is 
not  this  a binding  offer  to  sell  on  his  part  ? The  defendant 
writes  in  reply,  signed  by  himself,  I will  take  the  wheat  on 
board  the  “ ‘ Grace  Greenwood  ’ at  your  offer,  $2  per  bushel.” 
What  more  is  wanted  to  make  a complete  contract  ? The 
defendant’s  last  note  shews  he  considered  it  settled  so  far 
and  gave  notice  he  would  be  in  Toronto  on  the  following 
Wednesday,  eventually  to  complete  it.  I do  not  think  this 
case  is  governed  by  Moore  v.  Campbell  (10  Exch.  323), 
where,  on  a memorandum  signed  only  by  the  defendant,  it 
was  held  that  the  jury  must  decide  whether  the  defendant 
ever  meant  to  be  bound  as  seller,  unless  the  plaintiff  also 
signed  a correlative  note  to  bind  himself.  No  such  question 
could  be  raised  here,  for  each  has  signed  what  is  clearly 
enough  to  bind  him. 

I think  the  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 


Street  v.  Cuthbert. 

• New  trial. 

In  an  action  upon  a special  agreement,  where  the  finding  of  the  juryj[was 
not  supported  by  the  evidence,  nor  the  declaration  by  the  finding,  the 
court  set  aside  such  verdict,  and  granted  a new  trial,  without  costs. 

Assumpsit. — The  first  count  in  the  declaration  stated 
that  plaintiff  being  possessed  of  certain  hides,  then  in  the 
process  of  being  manufactured  into  leather  in  a tannery  of 
29  6 C.  P. 
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plaintiff’s,  the  said  hides  were  seized  by  the  sheriff  to  satisfy 
£300,  under  a writ  of  Fi . Fa. ; and  that  defendant,  in  con- 
sideration that  plaintiff  would  allow  defendant  to  furnish 
such  manufacturing,  and  would  sell  the  leather  to  defendant 
when  finished,  deducting  defendant’s  costs  of  the  finishing, 
and  would  pay  to  defendant,  out  of  the  proceeds  of  such 
leather,  “ such  sum  of  money  as  defendant  should  pay  (*on 
account  thereof  as  aforesaid)to  release  the  said  hides  ” from 
seizure  by  the  sheriff,  and  interest  on  such  sum  at  ten  per 
cent.,  until  the  manufacture  of  the  hides  Into  leather  should 
be  completed  by  defendant  (*and  would  lease  to  defendant 
for  one  year,  at  the  rate  of  £125  for  the  year,  to  be  paid  in 
advance,  a certain  tannery  of  the  plaintiff’s)  the  defendant 
undertook  and  promised  the  plaintiff  to  (*to  take  from  him 
• the  said  tannery  on  the  lease  and  at  the  rent  aforesaid, 
payable  as  aforesaid,  and  to)  finish  the  manufacturing  the 
said  hides  into  leather  within  a reasonable  time,  and  to 
purchase  from  the  plaintiff  the  leather  so  to  be  manufactured 
from  the  said  hides  (*at  the  market  value  thereof  at  the  time) 
when  the  same  should  be  finished  and  manufactured  ( **at  the 
then  market  value  thereof),  and  to  advance  and  pay  to  the 
said  sheriff  of,  &c.,  (*for  the  plaintiff,  on  account  of  the  price 
of  the  said  hides  and  leather,  the  sum  of — to  wit,  £280 — and 
the  said  one  year’s  rent  of  £125  in  advance,  to  release” 
(**the  said  sum  of  £300  for  which)  the  said  hides  ( **had 
been  so  as  aforesaid  seized  and  levied  upon  by  the  said 
sheriff)  (*from  the  said  seizure)  when  requested  so  to  do.” 
Averment,  that  defendant  took  possession  of  the  hides 
subject  to  the  seizure,  and  commenced  to  finish  the  manu- 
factory into  leather ; and  although  plaintiff  was  ready,  &c., 
to  permit  defendant  to  finish,  &c.,  “and  (f* also  to)  (*did 
then)  sell  to  him,  the  defendant,  the  leather  to  be  made 
therefrom  (f*when  finished  at  its  then)  (^subject  to  said 
seizure)  at  market  value  (*when  finished),  and  to  deduct 
therefrom  the  cost  and  expenses4'' incurred  by  the  defendant 
in  so  finishing  the  manufacture  thereof  (*and  did  then  lease 
to  defendant  said  tannery  for  the  term  and  at  the  rent  afore- 
said) ; and  although  the  plaintiff  was  ready  and  willing  to 


* Inserted  by  way  of  amendment  at  the  trial. 

**  Struck  out  by  way  of  amendment  at  the  trial. 
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allow  and  pay  to  defendant,  out  of  such  market  value  of 
the  leather  so  to  be  made  by  him  from  the  said  hides,  the 
( **sctid ) sum  (**£300)  (*so  to  be  advanced  and  paid  on 
account  of  the  price  of  the  said  leather  by  the  defendant  to 
the  sheriff  for  the  plaintiff  as  aforesaid — to  wit,  the  sum  of 
£280)  pounds,  to  be  paid  to  release  the  hides  from  the 
seizure,  and  interest  at  the  rate  of  ten  per  cent ; yet  defend- 
ant did  not,  though  requested,  pay  to  the  sheriff  “ the  said 
sum.  (*to  wit,  the  sum  of  £280)  (**o/  £300  for  which  the ) 
(*and  the  said  year’s  rent  of  £125,  to  release  from  said 
seizure  the)  said  hides  (*which)  had  been  so”  seized  by  the 
sheriff, — by  reason  whereof,  &c.,  damages. 

Second  count.  Indebitatus. — Assumpsit  for  rent  payable 
in  advance  for  a tannery  for  one  year’s  use  and  occupation. 
Third.  Similar  in  substance  to  the  second. 

Pleas. — First.  Non-assumpsit.  Second.  Not  possessed. 
Third.  That  defendant  did  not  take  possession  of  the  goods. 
Fourth.  That  plaintiff  was  not  ready  to  permit  defendant  to 
finish  manufacturing,  &c.  Fifth  (amended  at  the  trial)* 
That  plaintiff  was  not  ready  to  sell  (*nor  did  he  sell)  the 
said  leather  that  might  be  made,  &c.  The  leasing  by 
plaintiff  to  defendant,  stated  in  the  second  and  third  counts* 
were  traversed,  as  also  the  use  and  occupation  and  entry  by 
defendant  into  the  premises. 

The  case  was  tried  in  May  last  at  Toronto,  before  Richards , 
J.  The  plaintiff  gave  evidence  to  go  to  the  jury  of  such  an 
agreement  as  that  stated  in  the  first  count  as  amended,  made 
in  the  course  of  two  conversations  on  two  successive  days  in 
the  beginning  of  January  last.  The  witness  who  proved  this 
bargain  had  been  for  £ome  months  (twelve  or  more)  in 
plaintiff’s  employ  as  a tanner ; and  according  to  his  account 
he  was  to  continue  on  working  to  complete  the  making  the 
hides  into  leather  for  defendant ; and  he  stated  that  as  he 
understood  he  was  working  for  him  from  the  2nd  to  the 
22nd  of  January  last,  at  which  time  he  became  aware  that 
the  defendant  had  refused  to  go  on  with  the  arrangement. 
He  stated  that  defendant  asked  how  much  it  would  cost  ta 
finish  the  leather,  and  was  informed  by  this  witness  £25  „ 
which  defendant  said  he  would  advance.  This  same  witness 
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went  on  and  finished  the  leather  under  the  sheriff,  receiving 
17s.  6d.  per  diem,  for  forty-nine  days’  work  in  so  doing,  his 
monthly  wages  from  plaintiff  having  previously  been  £7  10s., 
and  plaintiff  then  owing  him  £30.  He  said  also  he  had  a 
suit  pending  against  the  defendant  for  £6  10s.,  the  wages 
he  claimed  from  him  from  the  2nd  to  the  22nd  of  January, 
which  suit  awaited  the  result  of  this.  The  defendant  never 
came  to  the  tannery  from  the  2nd  to  the  22nd  of  J anuary. 
According  to  the  shewing  of  this  witness  the  principal  act 
by  which  it  could  be  said  defendant  entered  into  possession 
of  the  hides,  &c.,  was  the  employing  him  to  go  on  from  the 
2nd  of  January  to  finish  the  making  the  leather. 

At  the  close  of  the  plaintiff’s  case  it  was,  on  behalf  of 
defendant,  objected  that  there  was  a variance  between  the 
contract  set  out  and  that  proved  as  to  the  purchase  of  the 
hides,  &c. : that  this  transaction  was  mixed  up  with  the 
taking  of  the  tannery — all  formed  part  of  the  one  agreement; 
yet  the  taking  of  the  tannery  was  not  stated  in  the  first 
count : that  moreover  there  was  no  delivery  of  the  goods, 
no  payment  whatever,  no  change  of  possession,  nothing  in 
short  to  pass  the  property,  and  therefore  the  transaction  was 
void  under  the  Statute  of  Frauds:  that  the  second  count  was 
not  maintainable,  the  year  not  having  expired  there  was  not 
use  and  occupation  for  a year  : third,  if  there  was  proof  of 
any  lease,  it  was  for  one  year  or  five  : there  was  no  posses- 
sion ; and  such  a lease  by  parol  was  void  under  the  statute, 
if  not  void  altogether. 

The  plaintiff’s  counsel  moved  to  amend  the  declaration ; 
and  the  amendments  noted  were  made,  the  defendant’s 
counsel  objecting. 

The  defendant  then  went  into  evidence.  He  called  a 
witness  who  was  present  at  the  conversation  and  alleged 
agreement  of  the  2nd  of  January,  whose  account  differed  in 
several  respects  from  that  given  by  plaintiff’s  witness,  and 
on  whose  representation  it  would  appear  no  arrangement 
was  concluded  then.  He  stated  particularly  that  it  was 
mentioned  they  were  to  have  a lease  drawn  in  Toronto.  He 
also  proved  a conversation  between  plaintiff  and  defendant 
as  late  as  the  18th  or  19th  of  January,  when  defendant 
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expressed  to  plaintiff  his  apprehensions  that  he  would  not 
get  the  leather  in  consequence  of  other  executions,  and  it 
was  then  arranged  they  should  see  the  sheriff ; and  they 
did  come  to  Toronto.  It  must  have  been  just  after  this 
(22nd  of  January)  the  whole  thing  was  broken  off.  The 
sheriff’s  testimony,  adduced  by  plaintiff,  shewed  the  ar- 
rangement was  not  concluded  so  far  as  the  sheriff  was  con- 
cerned, and  it  did  not  appear  from  his  evidence  that  either 
party  so  represented  it.  The  jury  found  for  plaintiff,  and 
£159  damages,  specially  finding  that  the  agreement  was 
there  should  be  a lease  for  one  year,  with  an  option  of  five, 
the  rent  £125  per  annum,  payable  in  advance : either 
party  to  be  at  liberty  to  terminate  it  at  the  end  of  one  year, 
giving  three  months’  notice. 

In  Easter  term  Wilson , Q.  C.,  moved  for  a new  trial, 
because  the  amendment  was  improperly  allowed,  and  that 
the  verdict  was  contrary  to  law  and  evidence.  He  contended 
that  the  matter  amended  was  not  mistatement  of  fact,  but  a 
mistake  of  the  legal  effect  of  the  alleged  contract,  and  there- 
for not  amendable.  He  contended  that  the  agreement  for 
a lease,  whether  for  a year  certain  with  a right  to  enlarge 
it  to  five,  or  for  five  years  with  a right  to  determine  at  the 
end  of  one,  was  a part  of  the  consideration  for  defendant’s 
promise,  on  which  the  first  count  was  based  : that  it  should 
have  been  set  out  as  part  of  the  consideration,  and  could 
only  be  proved  by  a writing : that  it  was  obvious  no  agree- 
ment was  or  could  have  been  made  on  the  2nd  of  January, 
or  at  all,  without  reference  to  the  sheriff ; till  he  consented 
there  could  be  no  complete  contract ; and  there  was  none, 
as  they  concluded  no  arrangement  with  him. 

VanJcoughnet,  Q.  C.,  contra,  argued  that  there  was  no 
prejudice  to  the  defendant  by  the  amendment,  which  set  out 
the  contract  truly.  The  evidence  shewed  a contract  for  a 
year  certain ; for  the  year’s  rent  was  to  be  paid  in  advance, 
and  a void  stipulation  to  extend  it  could  not  avoid  the  lease 
for  a year.  The  fact  of  entry,  of  taking  possession,  was 
determined  by  the  verdict.  Wilton  v.  Beck,  22  L.  T.,  G.  P.  6 ; 
Dobson  v.  Collis,  Exch.  27  L.  T.  127 ; Marvin  v.  Wallace, 
27  L.  T.,  Q.  B.  182 ; Taylor  v.  Wakefield,  ib.  185. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I am  of  opinion  this  rule  should  be  made  absolute  ; for  I 
am  not  satisfied  that  the  evidence  was  sufficient  to  warrant 
the  conclusion  at  which  the  jury  have  arrived,  that  there 
was  in  fact  an  agreement  entered  into.  The  weight  of 
evidence  rather,  to  my  judgment,  tends  to  shew  that  no 
final  conclusion  was  arrived  at : that  though  the  whole 
matter  was  talked  over  and  some  parts  definitely  settled, 
yet  that  others  remained  undetermined  and  were  not  finally 
resolved  on  before  the  whole  thing  was  broken  off. 

But  the  parties  have  also  argued  the  case  on  the  assump- 
tion that  the  finding  of  the  jury  has  determined  certain  facts  ; 
and  it  is  still  contended  for  the  defendant  that  the  evidence 
was  sufficient  to  bind  him,  there  being  no  writing  signed 
by  either  of  the  parties.  To  determine  this  question  it  must 
be  remembered  that  the  jury  have  found,  as  a part  of  the 
agreement,  that  the  defendant  was  to  have  a lease  for  one 
year,  with  the  option  of  extending  the  term  to  five  years, 
and  with  the  power  to  either  party  to  determine  the  tenancy 
at  the  end  of  one  year,  which  I presume  means  at  the  end 
of  the  first  year,  by  giving  three  months’  notice.  This  latter 
part  of  the  finding  appears  to  be  at  variance  or  inconsistent 
with  the  former.  The  defendant  is  said  to  have  the  option 
of  extending  the  term  to  five  years ; and  yet  he  may  be 
deprived  of  it  by  the  plaintiff’s  giving  three  months’  notice 
before  the  end  of  the  first  year,  and  the  defendant  without 
giving  that  notice  would  not  be  bound  to  keep  the  premises 
more  than  one  year,  as  the  option  is  with  him  to  extend  it 
or  not,  This,  however,  is  only  material  in  considering 
whether  the  jury  have  drawn  the  true  conclusion  from  the 
evidence.  The  present  question  is,  whether  such  an  agree- 
ment is  binding  without  writing.  It  is  I think  clear  that 
the  lease  of  the  place  for  a year, with  the  option  stated, forms 
a large  part  of  the  consideration  arising  from  the  plaintiff. 
Would  he  be  bound  to  fulfil  it  ? It  appears  to  me  he  would 
not ; for  the  agreement  for  the  extended  term  for  the  addi- 
tional four  years  is  by  parol ; and  further,  it  is  inconsistent 
with  the  finding  that  he  should  be  at  liberty  to  put  an  end 
to  the  term  at  the  end  of  the  first  year,  by  giving  three 
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months’  notice,  and  yet  that  he  should  be  bound  to  the  ex- 
tended term  : though  it  might  be  answered,  that  unless  he 
gave  the  three  months’  notice,  then  he  was  bound. 

The  finding  of  the  jury  shews  a contract  founded  on  a 
consideration  different  from  that  stated  in  the  declaration  : 
for  it  is  a very  different  thing  to  undertake  in  consideration 
of  a lease  for  a year  or  in  consideration  of  a lease  for  a year 
with  the  option  of  extending  it  to  five.  The  defendant 
might  promise  much  on  the  strength  of  the  latter  considera- 
tion which  he  would  not  promise  on  the  strength  of  the 
former ; and  therefore,  while  I think  the  evidence  does  not 
support  the  finding,  I think  also  the  finding  does  not  sup- 
port the  declaration. 

Per  Cur. — Rule  absolute. 


Gooderham  et  al.  v.  Hutchison. 

Acceptance  of  bill  of  exchange — Presentment — Protest. 

In  assumpsit  by  plaintiffs  as  endorsees  of  a promissory  note  against  defend- 
ant as  maker,  defendant  pleaded  that  the  only  consideration  for  the 
note  was  a bill  of  exchange  drawn  by  J.  H.  & Sons  on  one  R.  H.  in 
Bacup,  Lancashire,  England,  payable  in  London,  which  bill  J.  H. 
& Sons  knew  they  had  no  right  to  draw,  but  imposed  on  defendant 
with  regard  to  the  same,  and  that  plaintiffs  took  the  note  with  full  know- 
ledge of  the  facts  that  the  bill  was  duly  presented  to  Robert  Smith  for  ac- 
ceptance, that  he  refused  to  accept,  and  that  the  bill  was  duly  protested  for 
non-acceptance, 

At  the  trial,  to  sustain  the  averment  of  presentment  to  Smith,  his  refusal 
to  accept,  and  of  the  protest,  the  defendant  put  in  a protest  which  set  out 
the  bill  of  exchange,  and  a letter  from  Smith’s  son  stating  that  his  father 
was  disappointed  in  not  receiving  funds  from  J.  H.  & Sons,  in  consequence 
of  which  he  declined  to  accept  the  bill.  The  notary  states  that  B.  H. 
& Co.,  producing  the  original  above  copied  bill,  together  with  a certain 
original  letter  also  above  copied,  requested  me  to  protest  the  said  bill  for 
non-acceptance,  declaring  that  they  had  forwarded  the  said  bill  to  R. 
Smith,  Esq. , Bacup,  Lancashire,  upon  whom  it  is  drawn,  but  had  received 
it  back  unaccepted,  as  by  said  copy  of  letter  appears,  Wherefore,  &c. , signed 
and  sealed  by  the  notary. 

Held,  that  the  facts  were  not  sufficiently  proved  to  establish  a presentment 
for  acceptance. 

The  plaintiffs  sue  as  endorsees  of  a promissory  note  for 
£610  3s.  5d.,  made  by  the  defendant,  payable  to  Joseph 
Helliwell  & Sons,  or  order,  and  by  them  endorsed  to  plaintiffs. 

There  were  various  pleas  setting  up  that  this  note  was 
obtained  by  fraud  from  defendant  by  J.  H.  & Sons,  and 
that  plaintiffs  took  with  notice.  In  some  of  the  pleas  it  was 
stated  that  the  only  consideration  for  the  note  was  a bill  of 
exchange  drawn  by  J.  H.  & Sons  on  one  Robert  Smith,  in 
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Bacup,  Lancashire,  in  England,  payable  in  London,  in 
which  bill,  for  reasons  set  forth  in  the  plea,  J.  H.  & Sons 
knew  they  had  no  right  to  draw,  but  imposed  on  defendant 
with  regard  to  the  same  ; and  that  plaintiffs  took  the  note 
with  full  knowledge  of  all  the  facts.  In  these  pleas  it  was 
averred  that  the  bill  was  duly  presented  to  Robert  Smith 
for  acceptance  : that  he  refused  to  accept,  and  that  the  bill 
was  duly  protested  for  non-acceptance. 

The  case  was  tried  before  Draper,  C.  J.,  in  January  last,  at 
the  city  of  Toronto.  The  evidence  as  to  the  alleged  fraud 
practised  by  J.  H.  & Sons  was  given,  and  also  evidence  to  bring 
some  knowledge  of  it  to  the  plaintiffs.  To  sustain  the  averment 
of  presentment  of  the  bill  of  exchange  to  Robert  Smith,  his 
refusal  to  accept,  and  of  the  protest,  the  defendant  put  in  a 

protest,  as  follows  : “ (Copy)  No. exchange  for  £1,000 

sterling.  Toronto,  December  23,  1854.  Three  months  after 
sight  of  this  our  first  of  exchange  (second  and  third  of  the 
same  tenor  and  date  not  paid)  pay  to  order  of  ourselves 
in  London  one  thousand  pounds  sterling,  value  received,  and 
place  the  same,  with  or  without  further  advice,  to  account  of 
Joseph  Helliwell  & Sons  : To  Robert  Smith,  Esq.,  Bacup, 
Lancashire.”"  Endorsed,  “ Pay  Thomas  Hutchison  or  order  : 
Joseph  Helliwell  & Sons.”  “Pay  Barnett,  Hoare  & Co.,  or 
order : Thos.  Hutchison.” 

“ COPY  OF  LETTER.” 

“Bacup,  January  13,  1855. — Messrs.  Barnett,  Hoare, 
& Co.  Gentlemen, — Father  was  quite  disappointed  in  not 
receiving  funds  from  Messrs.  Helliwell,  of  Toronto,  by  the 
last  mail,  in  consequence  of  which  he  declines  to  accept  this 
bill.  I am,  gentlemen,  yours  very  respectfully. — P.  S.  I 
may  just  add  that  father  has  sailed  to-day  for  Toronto.” 

“ On  the  fifteenth  day  of  January,  1855,  at  the -before 

me,  John  Newton,  junior,  notary  public,  by  lawful  authority 
admitted  and  sworn,  dwelling  in  London,  and  witnesses, 
appeared  Messrs.  Barnett,  Hoare  & Co.,  of  this  city, 
bankers,  who  producing  the  original  aforecopied  bill  of 
exchange,  together  with  a certain  original  letter,  a copy 
whereof  is  also  aforewritten,  requested  me  to  protest  the 
said  bill  for  want  of  acceptance,  declaring  that  they  had 
forwarded  the  said  bill  for  acceptance  to  Robert  Smith, 
Esq.,  Bacup,  Lancashire,  upon  whom  it  is  drawn,  but  had 


GOODERHAM  ET  AL.  V.  HUTCHISON. 


233 


received  it  back  unaccepted,  as  by  said  copy  of  letter, 
reference  being  thereunto  had,  may  appear;  wherefore  I 
the  said  notary,  at  the  request  aforesaid,  did  and  do  by  these 
presents  protest,”  &c.  Signed  and  sealed  by  the  notary. 

The  plaintiff’s  counsel  objected  that  this  did  not  prove  the 
fact  of  presentment  to  the  drawee,  or  his  refusal  to  accept ; 
and  the  learned  Chief  Justice  ruled  with  them,  and  so  directed 
the  jury.  The  evidence  given  to  sustain  the  allegations  of 
fraud,  knowledge,  notice,  &c.,  to  plaintiffs  was  left  to  the 
jury,  who  found  for  plaintiffs,  damages  £645  10s. 

In  Hilary  term,  McMichael  obtained  a rule  Nisi  for  a new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  misdirection,  the  discovery  of  fresh  evidence,  and 
on  affidavits. 

In  Easter  term,  Dr.  Connor,  Q.  C.,  shewed  cause.  M. 
Cameron,  with  him,  citing  1 Jur.  N.  S.  873-5. 

They  urged  that  the  notary  did  not  pretend  that  he  had 
presented  the  bill,  or  knew  anything  personally  about  it,  and 
that  his  statement  in  his  protest  that  he  received  certain 
information  and  therefore  protested,  was  no  proof  of  the 
facts  so  set  forth : that  the  action  was  not  on  the  bill,  nor 
by  one  party  against  another  party  to  it ; it  comes  into 
question  collaterally,  and  the  facts  averred  with  regard  to 
it  in  the  pleas  being  all  put  in  issue  by  the  general  replica- 
tion of  de  injuria,  must  be  proved  in  a regular  manner;  and 
that  what  would  be  evidence  in  an  action  on  the  bill  by 
reason  of  the  custom  of  merchants,  is  not  evidence  on  these 
issues.  They  filed  affidavits  also. 

Eccles,  H.,  contra,  admitted  that  it  was  necessary  to  shew 
the  form  of  presentment,  dishonour,  and  notice.  He  cited 
protest  was  sufficient  for  that  purpose,  for  it  was  prima  facie 
evidence  of  presentment,  dishonour  and  notices.  He  cited 
Byles  on  Bills,  200 ; Mitchell  v.  Baring,  10  B.  C.  4,  and 
contended  the  jury  were  misdirected  as  to  the  proof  of 
presentment. 

Neither  party  dwelt  on  the  affidavits  in  their  argument. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  note  to  Mitchell  v.  Baring  (10  B.  & C.  11), 
30  4 c.  P. 
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quoting  from  an  old  work  entitled,  “ The  Stile  of  Ex- 
change,” &c.,  the  following  rule  is  given:  “Rule  18. 
Marius  adds, ‘ that  in  case  an  out-dweller  (i.  e.,  a person  who 
dwells  in  another  place  than  where  the  bill  must  be  paid) 
refuses  acceptance  when  the  bill  is  sent  to  him,  protest  may 
either  be  made  at  the  house  of  the  out-dweller,  by  the 
person  who  has  sent  to  demand  acceptance,  or  else  at  the 
place  of  payment.  The  friend’s  letter  that  demanded  the 
acceptance  being  produced  to  the  notary  is  sufficient  to 
ground  the  protest  upon,  and  so  also  in  case  of  non-pay- 
ment.’” I understand  this  to  express  the  practice  of  foreign 
countries,— the  title  of  the  work,  “ ‘ The  Stile  of  Exchange,’ 
containing  both  their  law  and  custom  as  practised  in  the 
most  considerable  places  of  Exchange  in  Europe.” 

The  law  of  England  seems  somewhat  different.  In  Chesmer 
v.  Noys  (4  Camp.  130),  the  plaintiff  sued  on  a foreign  bill  of 
exchange,  drawn  at  St.  Croix  upon  a person  at  Bristol.  To 
prove  presentment  the  plaintiff’s  counsel  offered  a notarial 
protest  under  seal,  stating  the  fact  of  the  presentment  in 
the  usual  form,  and  contended,  by  the  usage  of  merchants, 
a protest  under  a notary’s  seal  is  evidence  of  the  dishonour 
of  foreign  bills  of  exchange.  But  Lord  Ellenborough  said 
the  protest  may  be  sufficient  to  prove  a presentment  which 
took  place  in  a foreign  country;  but  I am  quite  clear  that 
the  presentment  of  a foreign  bill  in  England  must  be  proved 
in  the  same  manner  as  if  it  were  an  inland  bill  or  a promis- 
sory note. 

The  law  of  the  place  where  the  bill  is  payable  must 
govern  the  form  of  protests,  the  time  of  making  them,  or  of 
giving  notice.  (Pothier,  page  1,  ch.  5,  sec.  5,  No.  155).*  The 
contract  must  be  considered  as  subject  to  the  laws  of  the 
place  where  that  contract  is  made — Rothschild  v.  Currie 
(1  Q.  B.  43),  and  see  Story  on  Bills,  177,  note.  So  far  as 
the  acceptor  of  the  bill  is  concerned,  he  is  bound  by  the  laws 
of  the  place  at  which,  whether  by  the  terms  of  the  bill  or  of 
the  acceptance,  the  payment  is  to  be  made.  The  drawer 
and  indorser,  however,  it  would  seem,  contract  according  to 
the  laws  of  the  place  where  they  respectively  draw  and 
endorse — Allen  v.  Kemble  (13  Jur.  287).  The  law  of  this 
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Province  is  similar  to  that  of  England  as  to  presentment  of 
bills  and  notes,  except  in  so  far  as  affected  by  the  statutes 
12  Vic.,  ch.  86,  13  & 14  Vic.,  ch.  23,  14  & 15  Vic.,  ch.  94, 
and  15  Vic.,  ch.  10,  and  none  of  their  provisions  touch  the 
case ; and  the  7 Vic.,  ch.  4,  secs.  2 & 3,  applies  only  to  pro- 
tests made  before  notaries  in  the  Province  of  Canada.  Mr. 
Chitty  (on  Bills,  405,  8th  ed.)  says  : “ In  an  action  against 
the  drawer  or  endorser  of  a foreign  bill,  it  is  necessary  to 
prove,  besides  the  'presentment  and  notice  of  dishonour , a 
protest  for  non-acceptance  or  non-payment.”  Again  at  p. 
2*1.5,  he  says:  “Whenever  notice  of  non-acceptance  of  a 
foreign  bill  is  necessary,  a protest  must  also  be  made,  which, 
though  mere  matter  of  form,  is  by  the  custom  of  merchants 
indispensably  necessar  y,  and  cannot  be  supplied  by  witnesses 
or  oath  of  the  party,  or  in  any  other  »way,  and,  as  it  is  said, 
is  part  of  the  constitution  of  a foreign  bill  of  exchange ; and 
the  mere  production  of  this  protest,  attested  by  a notary 
public,  without  proof  of  the  signature  or  affixing  of  the  seal 
(though  not  so  if  payable  here),  will,  in  the  case  of  a bill 
payable  and  protested  out  of  this  country,  be  evidence  of  the 
dishonour  of  the  bill,  and  to  it  all  foreign  courts  give  credit.” 
In  Buller  (N.  P.  270  b,  7th  ed.),  the  same  statement  occurs, 
that  to  a protest  under  the  seal  of  a notary,  all  foreign  courts 
give  credit;  and  then  follows,  “and  protest  is  evidence 
that  the  bill  is  not  paid and  in  a note  is  added,  “ The 
protest  is  good  evidence  of  non-acceptance  or  non-payment.” 
The  language  of  Lord  Ellenborough,  in  Legge  v.  Thorpe 
(2  Camp.  310),  would  hardly  seem  to  warrant  this  conclusion. 
He  says,  in  reference  to  the  necessity  of  notice  or  protest  in 
cases  where  the  drawer  had  no  funds  in  the  hands  of  the 
drawee,  “ If  notice  was  unnecessary  so  was  a protest,  which 
was  only  the  formal  mode  of  giving  notice  to  the  drawer  and 
indorsers  of  foreign  bills ;”  and  afterwards,  when  the  same 
case  was  before  the  court  in  banc.  (12  Ea.  17 1),  his  lordship 
observes  : “ If  notice  to  the  drawer,  of  non-acceptance  be  not 
necessary  for  want  of  his  having  effects  in  the  hands  of  the 
drawee,  neither  isthat  specialmode  of  notifying  the  dishonour.” 
The  question  that  arises  is  not  whether  the  facts  stated  in 
the  protest  put  in,  are  in  themselves  sufficient  to  establish  a 
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presentment  for  acceptance,  .but  whether  these  facts  are 
sufficiently  proved.  The  defendant  pleads  that  a certain 
bill  of  exchange,  of  which  the  payees  of  this  note  sued 
upon  by  this  plaintiff  were  the  drawers,  which  this  de- 
fendant transmitted  to  England,  was  there  duly  presented  to 
the  drawee  for  acceptance,  and  acceptance  wTas  refused. 
It  was  a foreign  bill  of  exchange,  with  regard  to  which 
it  is  by  text  writers — (See  Byles  on  Bills,  200) — very  gene- 
rally and  very  broadly  stated  that  the  protest  is  evidence 
of  non-acceptance  and  of  non-payment ; though  to  this  state- 
ment is  frequently  appended  the  remark,  that  to  the  protest 
all  foreign  courts  give  credence.  Certainly  Lord  Ellen- 
borough,  in  Chesmer  v.  Noyes  (4  Crmp.  130),  says  the 
protest  may  be  sufficient  to  prove  a presentment  which  took 
place  in  a foreign  country ; but  I apprehend  his  lordship 
was  referring  to  the  case  where  the  notary  who  protested 
represented  that  he  presented  it,  and  that  it  had  been 
refused,  and  probably  the  reason  given ; for  in  another  case  he 
speaks  of  a protest  as  “ only  the  formal  mode  of  giving  notice 
to  the  drawer  and  endorser  of  foreign  bills — Legge  v.  Thorpe 
(2  Camp.  310,  S.  C.  12  Ea.  171), — and  “if  notice  to  the  drawer 
be  not  necessary  for  want  of  his  having  effects  in  the  hands 
of  the  drawee,  neither  is  that  special  mode  of  notifying  the 
dishonour /'  alluding  to  the  protest.  In  the  case  first  noted. 
Lord  Ellenborough  expressly  determined  that  if  the  present- 
ment of  a foreign  bill  in  England  is  to  be  tried  and  proved 
there,  a notarial  protest  under  seal  is  not  evidence  of  such 
presentment ; and  if  I am  right  in  supposing  a protest  for 
non-acceptance  on  a presentment  by  himself  is  meant,  a 
fortiori  it  would  not  prove  presentment,  where,  though  the 
notary  protested,  he  stated  that  the  facts  on  which  his  protest 
was  founded  were  none  of  them  within  his  own  knowledge. 
Until  the  imperial  statute  2 & 3 Wm.  IV.,  ch.  98,  it  was 
doubted  whether  a bill  of  exchange  drawn,  as  the  one  in 
question  is,  on  a party  resident  in  one  part  of  England, 
payable  at  some  other  place,  and  which  had  not  been  accepted, 
must  be  protested  for  non-payment  at  the  place  of  the 
drawee’s  residence,  or  at  the  place  named  for  payment ; but 
this  act  provided  such  protest  might  be  made  at  the  latter 
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place ; though  if  a protest  for  non-payment  could  be  made 
in  the  same  form  and  manner  as  one  for  non-acceptance,  and 
the  protest  in  this  case  is  sufficient,  the  reason  of  the  doubt 
is  not  so  apparent ; as  presentment  for  payment  might  have 
been  made  at  the  drawee’s  residence,  and  protest  at  the 
place  of  payment  named. 

The  proceeding  relied  on  in  this  case  appears  to  be  in 
accordance  with  the  rule  stated  in  the  note  to  10  B.  & C.  11. 
“Rule  18.  Marius  adds,  that  in  case  an  outdweller  refuse 
acceptance  when  the  bill  is  sent  to  him,  protest  may  either 
be  made  at  the  house  of  the  outdweller  by  the  person  who 
was  sent  to  demand  acceptance,  or  else  at  the  place  of  pay- 
ment. The  friend’s  letter  that  demanded  the  acceptance 
being  produced  to  the  notary  is  sufficient  to  ground  the 
protest  upon,  and  so  also  in  case  of  non-payment.”  But 
I have  not  met  with  one  English  decision,  nor  even  one 
dictum  in  any  text  writer,  which  brings  me  to  the  conclusion 
that  the  courts  in  England  will  receive,  as  evidence  of  pre- 
sentment and  refusal  to  accept  or  to  pay  a bill  of  exchange, 
a protest  under  the  seal  of  a notary  public  which  stated  that 
he  had  been  informed  by  the  holder  that  the  bill  had  been 
sent  to  a country  place,  and  had  been  returned  in  a letter 
purporting  to  come  from  a son  of  the  drawee,  which  letter 
contained  a statement  that  the  drawee  would  not  accept,  with- 
out any  proof  of  the  facts  themselves,  and  without  the  notary 
asserting  in  his  protest  any  personal  knowledge  of  them. 
Mr.  Chitty  says:  “In  case,  however,  there  be  not  any  public 
notary  at  the  place  where  the  bill  is  dishonoured,  it  may  be 
protested  by  any  substantial  person  of  that  place  in  the  pre- 
sence of  two  or  more  witnesses,”  citing  Bailey  on  Bills,  118  ; 
and  a few  lines  further  on  continues  : When  a bill  is  drawn 
abroad,  directed  to  the  drawee  at  Southampton,  or  any  other 
place,  requesting  him  to  pay  the  bill  in  London,  the  protest 
for  non-acceptance  may  be  made  either  at  Southampton  or 
in  London,”  citing  M&r.  107.  But  he  says  not  a word  of 
the  notary’s  founding  his  protest  on  the  statements  made  or 
letter  shewn  to  him  ; still  less  that  his  protest  would  be 
evidence  of  the  facts  stated,  and  not  merely  that  they  were 
stated.  If  the  action  were  between  the  drawer  of  the  bill  as 
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defendant,  and  the  present  defendant  as  payee  suing  him  on 
account  of  the  refusal  to  accept,  then,  our  law  being  the  same 
as  that  of  England  on  this  point,  the  case  of  Chesmer  v. 
Noyes  would  be  a direct  authority  that  the  protest  may  prove 
a presentment  which  took  place  in  England  ; but,  as  I have 
said,  I think  that  must  mean  where  the  fact  of  the  present- 
ment is  stated  as  being  made  by  the  notary  himself,  and  that 
it  would  not  help  a case  circumstanced  like  the  present. 
Were  it  even  otherwise,  and  were  this  an  exception  to  the 
rule  of  the  admission  of  hear-say  evidence  to  establish  the  fact 
on  which  the  protest  was  founded,  such  exception  could  only 
be  sustained  on  the  principle  of  its  being  a part  of  that  custom 
of  merchants  which  is  incorporated  into  the  common  law,  and 
has  been  adopted  and  sustained  with  a view  to  the  ease  and 
increase  of  trade,  by  giving  the  utmost  support  to  the  nego- 
tiability of  bills  of  exchange.  But  in  the  present  case,  as 
was  suggested  at  the  bar,  this  is  no  action  on  the  bill,  but  an 
allegation  of  a matter  of  fact  in  a different  suit,  in  which  one 
of  the  parties  is  no  party  to  the  bill  of  exchange,  the  present 
ment  of  which  for  acceptance  is  alleged ; and  therefore  it 
may  be  well  said  the  case  does  not  come  within  the  principle 
of  the  alleged  exception,  and  cannot  therefore  be  governed 
by  it.  I am  inclined  to  adopt  this  view  also,  and  am  not 
satisfied  that  if  this  protest  had  stated  directly  a presentment 
by  the  notary  himself,  that  it  would  have  sustained  the  alle- 
gation in  the  plea.  It  is  not,  however,  necessary  to  decide 
this. 

On  the  whole,  it  is  my  opinion  that  the  defendants  evidence 
was  legally  insufficient  to  prove  the  averment  in  his  plea, 
and  therefore  that  this  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 


Conkey  v.  Thompson. 

Slander. 

No  action  will  lie  for  words  spoken  when  they  only  refer  prospeetively  to  some 
act  which,  if  committed,  would  be  a crime. 

Case  for  slander.  The  declaration  contained  the  usual 
inducement  of  plaintiff ’s  good  character,  and  a denial  that 
he  was  ever  guilty,  &c.  Y et  defendant  well  knowing,  &c 
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but  contriving,  &c.,  and  maliciously  intending  to  have  it  sus- 
pected that  plaintiff  had  been  guilty  of  sodomy  and  sodomi- 
tical  practices  with  a certain  cow,  in  a certain  conversation 
which  defendant  had  with  plaintiff  “ of  and  concerning  the 
several  matters  and  premises  aforesaid  ” in  the  presence  and 
hearing  of  divers  persons,  &c.,  spoke  of  and  concerning 
plaintiff,  and  for  and  concerning  the  several  matters  and 
premises  aforesaid,  the  false,  &c.,  words  following — “ Go 
and  bull  Maria  Ketchum’s  old  cow,”  meaning  that  plaintiff 
had  been  and  was  guilty  of  sodomy  and  sodomitical  practices 

with  a certain  cow  belonging  to  M.  K . In  the  second 

count  the  words  were — “ You  are  an  old  cow-buller.”  In 
the  third — “ He  is  an  old  cow-buller.”  In  the  fourth — “ I 
gave  him  what  he  deserved,  and  I called  him  an  old  cow- 
buller,  and  I can  prove  it.”  In  the  last — “ Come  here,  old 
bull-the-cow,  Conkey.”  Plea — Not  guilty. 

At  the  trial  at  Cobourg  in  April  last  before  McLean , J., 
the  words  laid  in  the  first  and  last  counts  were  proved,  and 
other  words  of  similar  import  were  proved  (but  not  precisely 
those  set  forth  in  the  other  counts)  to  have  been  uttered  by 
defendant  to  or  concerning  plaintiff  on  other  occasions.  The 
jury  gave  a general  verdict  for  plaintiff,  and  damages  £100. 

In  Easter  Term,  Armour  obtained  a rule  Nisi  for  a new 
trial  on  law  and  evidence,  or  to  arrest  the  judgment,  on  the 
ground  that  the  words  charged  in  all  or  some  of  the  counts 
do  not  of  themselves  import  what  is  charged  as  their  meaning, 
that  there  is  no  prefatory  averment  of  facts  previously 
known  to  the  hearers,  or  reported  to  or  suspected  by  them, 
which  might  have  led  them  to  give  such  a sense  as  the 
words  in  the  declaration  ascribes  to  them,  or  any  statement 
of  a colloquium  respecting  the  crimes  referred  to,  to  which 
the  inuendoes  can  apply,  and  that  the  inuendoes  unwarrant- 
ably extended  the  meaning  of  the  words  charged. 

Patterson  showed  cause,  citing  Woolnoth  v.  Meadows,  5 
East,  463  ; Angle  v.  Alexander,  7 Bing,  119;  Roberts  v. 
Camden,  9 East,  93;  The  Attorney-General  v.  Hitchcock, 
1 Exch.,  96. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

If  any  one  of  the  counts  in  this  declaration  are  insufficient, 
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the  rule  to  arrest  the  judgment  must  he  absolute,  as  the 
verdict  and  damages  are  general.  As  to  the  objection  that 
the  verdict  is  general,  while  the  evidence  did  not  sustain 
any  except  the  first  and  last  counts,  I think  it  not  very 
important  to  consider  whether  those  counts  are  good,  for  the 
learned  judge  might  direct  the  entry  of  the  verdict  to  be 
confined  to  the  counts  which  were  proved ; and  the  words 
laid  in  the  second,  third,  and  fourth  counts  are,  as  appears 
to  me,  actionable,  as  importing  the  offence  stated  in  the 
inuendoes  without  the  aid  of  any  inducement  or  prefatory 
matter. 

The  first  count  in  the  ordinary  acceptation  and  meaning 
of  the  words,  does  not  import  that  the  plaintiff  has  been 
guilty  of  the  detestable  crime  stated  in  the  inuendo.  It  is 
mandatory  in  form,  it  refers  to  the  future — not  to  the  past ; 
and  admitting  that  it  even  goes  to  the  extent  of  asserting  a 
criminal  inclination,  a readiness  to  offend  in  the  manner 
implied,  it  does  not  appear  to  me  to  go  beyond  that.  Words 
importing  only  an  inclination  or  an  intent  are  not  actionable, 
per  se  ; and  if  not,  the  words  charged  in  this  count  do  not 
go  beyond,  if  they  amount  to  that.  There  is  no  doubt  that 
wherever  the  words  per  se,  or  with  the  aid  of  proper  aver- 
ment refer  to  or  import  the  assertion  of  an  act  done,  which 
is  a crime,  they  are  actionable;  I think  it  equally  clear 
on  authority  that  where  they  only  refer  prospectively  to 
some  act  which,  if  committed,  would  be  a crime,  no  action 
will  lie.  It  may  be  that  previous  circumstances,  or  accom- 
panying explanations,  or  additional  words,  if  stated  in  the 
present  case,  might,  together  with  the  words  charged  in  the 
first  count,  sustain  an  action,  as  if  the  word  “ again  ” had 
been  used  together  with  the  words  charged  ; but  standing 
alone  the  count  is  insufficient. 

I think,  therefore,  the  judgment  must  be  arrested,  for 
though  the  last  count  may  be  good — and  I incline  to  think  it 
is — the  damages  are  given  generally  for  the  words  proved, 
and  those  laid  in  the  first  count  were  proved  equally  with 
those  in  the  last,  and  the  court  cannot  sever  them,  and  apply 
the  whole  or  any  particular  portion  to  the  one  count  more 
than  to  other. 


Judgment  arrested. 
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Deacon  y.  Great  Western  Railway  Company.* 

Common  carriers — Separate  actions. 

In  case  against  defendants  as  common  carriers,  defendants  pleaded  that 
plaintiff  sued  defendants  in  the  Queen’s  Bench  for  the  same  identical  causes 
of  action  and  obtained  a verdict,  which  verdict  remains  unreversed,  to 
which  plaintiff  replied,  denying  that  the  verdict  was  for  the  same  identical 
causes  of  action. 

Held , that  if  a plaintiff  could  have  given  in  evidence  at  a former  trial  the  self- 
same matters  which  he  subsequently  sues  for,  but  withholds  it  altogether,  he 
is  not  absolutely  barred  from  recovering  afterwards. 

Case. — The  first  two  counts  of  the  declaration,  charged 
the  defendants,  as  common  carriers  from  Paris  to  Woodstock, 
for  hire,  averring  the  delivery  to  them  of  a hogshead  and  a 
barrel  of  sugar  to  be  so  carried,  charging  in  the  first  count  that 
the  goods  were  wholly  lost ; in  the  second,  that  they  were 
damaged.  The  third  count  merely  charged  that  the  plaintiff 
had  delivered  the  same  goods  to  the  defendants  to  be  kept 
by  them  for  plaintiff,  and  to  be  delivered  within  a reasonable 
time  for  reward,  charging  that  the  goods  were  by  defendants’ 
negligence,  and  while  in  their  custody  damaged,  &c.  Fourth 
count  in  trover. 

Pleas — First,  not  guilty.  Second,  goods  not  delivered  to 
defendants  as  stated  in  the  first,  second,  and  third  counts. 
Third  to  fourth  count  plaintiff  not  possessed.  Fourth,  to  the 
whole  declaration,  the  plaintiff’s  sued  defendants  in  the 
Queen’s  Bench  for  the  same  identical  causes  of  action,  and 
recovered  a verdict  for  £1  7s.  6d.,  which  verdict  remains 
unreversed.  Fifth,  a similar  plea  to  the  first,  second,  and 
fourth  counts.  To  the  last  two  pleas  plaintiff  replied,  denying 
that  the  verdict  was  for  the  same  identical  causes  of  action. 

The  trial  took  place  in  Stratford,  in  May  last,  before 
Burns , J.  It  was  proved  that  the  goods  in  question  were 
sent  from  Brantford  by  the  Buffalo,  Brantford,  and  Goderich 
Railway  Company,  which  carried  them  to  Paris ; there 
the  same  cars  with  the  goods  were  transferred  on  to  the 
Great  Western  Railway  and  were  transported  to  Wood- 
stock,  from  which  place  the  plaintiff  himself  had  to  provide 
for  their  being  carried  to  Stratford,  where  he  carried  on 
business.  The  goods,  with  a great  many  others  belonging 
to  the  plaintiff,  arrived  safely  at  the  Woodstock  station  on 
about  the  11th  of  November,  1854.  There  were  two  hogs- 
31  6 c.  p. 
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heads  of  sugar  both  placed  on  the  platform.  The  barrel  of 
sugar  was  put  into  the  warehouse.  How  many  days  these 
sugars  remained  there  was  not  proved.  But  it  took  two  or 
three  weeks  for  plaintiff  to  haul  away  the  whole  of  them. 
When  the  hogshead  of  sugar  reached  plaintiff  it  was  saturated 
with  water — quite  spoiled.  The  plaintiff  contended  this 
happened  from  its  being  left  exposed  to  the  rain  on  the 
platform,  though  there  was  a protecting  roof  which  afforded 
it  some  shelter.  The  sugar  in  the  barrel,  was  trans- 
ferred to  another  barrel  by  defendants’  people  ; the 
reason  given  by  defendants’  witnesses  was,  that  a teamster 
of  the  plaintiff’s — who  was  not  called  as  a witness  at  the 
trial — was  handling  it,  intending  to  take  it  away,  when  one 
of  the  heads  fell  out,  on  which  he  left  it  and  would  not 
remove  it.  Afterwards  a second  teamster  tried  to  remove  it 
and  the  other  head  fell  out,  and  then  the  sugar  was  put  into 
another  barrel,  by  defendants’  people  and  was  sent  to  plaintiff 
by  one  of  his  teamsters;  when  it  arrived  it  was  dirty  and 
injured  to  a considerable  extent.  The  defendants  denied 
liability,  proving  that  their  printed  notice  (one  of  which, 
addressed  to  the  plaintiff,  was  put  in  by  plaintiff  at  the  trial) 
declared  that  they  would  not  be  liable,  among  other  things, 

“ for  any  goods  left  until  called  for,  or  to  order,  or  left,  or 
warehoused  for  the  convenience  of  parties  to  whom  they  are 
consigned.”  “ The  company  will  not  be  liable  for  the  loss 
or  damage  of  any  goods  while  in  their  warehouses  or  sheds, 
arising  from  fire,  civil  commotion,  or  act  of  God.”  The 
defendants  also  put  in  a Nisi  Prius  record  of  a former 
action  between  the  same  parties,  in  which  the  declara- 
tion contained  three  counts  like  the  first,  second  and  fourth 
in  this  case,  charging  defendants  with  a hogshead  and  a 
barrel  of  sugar,  and  a box  of  muscatel  raisins,  on  which  was 
the  ordinary  memorandum  of  verdict  endorsed  by  the  judge 
who  tried  that  cause.  Verdict  for  plaintiff  and  £1  7s.  6d. 
damages.  The  issues  in  that  case  arose  on  pleas  of  not 
guilty,  a denial  of  the  delivery  of  the  goods  to  the  defendants, 
a general  plea  of  delivery,  and  a plea  of  the  delivery  of  the 
sugars.  The  defendants’  counsel  objected,  that  on  this 
notice  the  defendants  are  not  liable  as  warehouse  men,  and 
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that  this  is  the  second  action  brought  for  the  same  cause  as 
the  former  one.  The  learned  judge  reserved  leave  for  the 
defendants  to  move  to  enter  a verdict  for  them,  and  left  the 
case  to  the  jury  on  the  third  count  only.  The  jury  found 
for  plaintiff  on  that  count,  with  £23  8s.  6d.  damages,  and  a 
verdict  was  entered  for  defendants  on  the  first,  second,  and 
fourth  counts.  In  Easter  Term,  Irviny  obtained  a rule  nisi 
accordingly;  D.  G.  Miller  shewed  cause.  Irviny  cited  Toddy.. 
Stewart,  16  L.  J.  Q.  B.,  327;  reported  also  in  9 Q.  B.,  326  ; 
Seddon  v.  Tulop,  6 T.  R?  607,  Story  on  Bailments,  sec.  81. 

Draper,  0.  J.,  delivered  the  judgment  of  the  court. 

No  objection  was  raised  either  to  the  form  of  the  fourth 
and  fifth  pleas  or  to  the  evidence  given  in  support  of  them. 
The  defendants  having  obtained  a verdict  on  the  first, 
second  and  fourth  counts,  the  only  question  sc  far  is, 
whether  on  the  evidence  the  defendants  should  have  a verdict 
on  the  fourth  plea  of  the  third  count. 

It  appears  to  me  that  the  plea  is  not  sustained  ; the  third 
count  charges  the  defendants  as  bailees,  while  the  declara- 
tion in  the  former  case  contained  only  counts  against  them 
as  common  carriers,  and  a count  in  trover.  That  the  evidence 
necessary  to  sustain  the  counts  against  them  as  common 
carriers  would  be  entirely  different  from  that  which  would 
be  sufficient  to  charge  them  as  mere  bailees,  for  reward,  does 
not  require  much  argument,  although  both  of  the  duties,  a 
breach  of  which  is  charged,  range  with  the  class  of  locatio 
o'peris  faciendi.  Parry  v.  Fairhurst  (2  C.  M.  & R.,  190.)  is 
an  authority  which  sufficiently  marks  the  distinction,  and 
shews  that  under  a count  for  losing  goods  in  which  defendants 
were  charged  as  common  carriers,  the  plaintiff  could  not 
recover  by  proving  liabilities  in  defendants  as  wharfingers. 

Besides,  though  the  hogshead  and  barrel  of  sugar 
mentioned  in  the  declaration  in  this  suit  might  have  been 

O 

identical  with  those  mentioned  in  the  former  action,  it  was 
necessary,  if  the  defence  could  be  made  available  at  all,  to 
prove  as  a fact  that  they  were  so.  It  does  not  appear,  how- 
ever, from  the  learned  Judge’s  notes  that  there  was  any  such 
evidence  offered,  and  as  one  of  the  defendants’  witnesses 
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stated  that  two  hogsheads  of  sugar  came  for  the  plaintiff, 
it  is  possible  there  was  no  such  identity  in  fact.  It  is 
certainly  our  duty  to  give  no  encouragement  to  parties 
splitting  their  cases  of  action,  still  the  cases  shew  that  if  the 
plaintiff  could  have  given ' in  evidence  at  a former  trial  the 
self  same  matter  which  he  subsequently  sues  for,  but  with- 
holds it  altogether,  he  is  not  absolutely  barred  from  recover- 
ing it  afterwards.  And  here  the  case  is  stronger,  for,  first, 
present  cause  of  action  in  the  third  count  was  not  contained 
in  the  former  declaration,  and  there  is  no  evidence  to  shew 
that  the  loss  or  damage  to  the  sugar  proved  at  the  last  trial 
was  given  in  support  of  any  count  at  the  former.  I think, 
therefore,  this  ground  of  defence  fails. 

Then  the  rest  was  matter  of  evidence  for  the  jury,  whether 
the  defendants  were  warehouse  keepers  for  reward,  and 
whether  they  were  guilty  of  negligence  whereby  plaintiff 
sustained  loss.  The  court  in  this  case  are  not  called  upon 
to  decide  questions  of  fact,  and  although  the  leave  to  move 
tp.  enter  a verdict  for  defendants  is  general  on  the  objections 
urged,  it  is  only  on  the  question  already  disposed  of  that  we 
could,  in  my  opinion,  take  that  course.  No  new  trial  has 
been  moved  for,  no  misdirection  has  been  complained  of.  I 
assume,  therefore,  that  the  defendants  rely  only  on  the  strict 
matter  of  law,  as  to  the  plaintiff’s  right  to  maintain  this 
action  after  the  former  verdict. 

In  my  opinion,  therefore,  I think  this  rule  must  be 
discharged. 

Per  Cur. — Rule  discharged. 


Young  v.  Moodie. 

New  trial. 

Where  a party  on  the  trial  of  a case  abstains  from  calling  any  evidence,  but 
rests  his  defence  on  what  appears  from  the  plaintiff ’s  evidence,  such  evidence 
being  legally  sufficient,  the  court  will  not  on  that  ground  interfere  with  the 
verdict  of  the  jury. 

Trespass  de  bonis  asportatis. — Plea  first.  Not  guilty  by 
statute.  Second.  Goods  and  chattels  not  the  plaintiff’s. 
Third.  Justification,  that  a writ  of  ji.  fa.  issued  upon  a 
judgment,  recovered  in  the  county  court  of  Hastings  against 
James  Beckett  and  Luther  S.  Jennison  on  the  6th  of  March, 
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1855,  for  £49  9s.  7d.  by  one  Benjamin  Walton,  against  the 
goods  of  Beckett  and  Jennison,  which,  being  returned  nulla 
bona,  an  alias  fi.  fa.  was  delivered  to  defendant  Moo  die  on 
3rd  August,  1855,  under  which  defendant  seized  the  goods 
which  were  the  goods  of  Jennison  (giving  colour).  Fourth. 
A . similar  plea  on  a different  judgment  against  Beckett, 
Jennison  and  Jones.  Beplication  to  third  and  fourth  pleas 
admitting  the  writs, — de  injuria. 

The  cause  was  tried  at  Belleville  in  May,  1856,  before 
McLean,  J.  It  went  to  the  jury  entirely  on  the  testimony 
of  witnesses  called  by  the  plaintiff,  the  principal  of  whom 
was  one  Jennison,  the  plaintiffs  brother-in-law,  and  one  of 
the  parties  against  whoae  goods  and  chattels  the  execution 
under  which  the  defendant  justified  was  issued.  The 
defence  was,  that  the  plaintiff’s  claim  to  the  goods  was 
merely  colourable ; that  the  transfer  to  him  by  Jennison, 
who  had  been  at  first  in  possession  of  the  premises  as  lessee, 
on  which  the  paper  seized  was  manufactured,  was  fraudulent, 
and  made  to  defeat  the  creditors  of  Jennison.  The  jury, 
however,  after  hearing  the  plaintiff’s  case  and  all  that  could 
be  elicited  from  the  witnesses  on  cross-examination,  found 
for  the  plaintiff  with  £123  12s.  damages. 

In  Easter  Term  8.  Richards  obtained  a rule  Nisi  on  the 
law  and  evidence,  on  the  grounds  that  the  verdict  was  against 
law  and  evidence,  and  the  judge’s  charge,  and  excessive 
damages,  and  on  affidavit  of  Walton,  the  executing  creditor, 
who  indemnified  the  sheriff. 

In  Trinity  Term,  Bell  (of  Belleville)  shewed  cause,  filing 
the  affidavits  of  plaintiff,  of  Luther  S.  Jennison,  who  was  the 
principal  witness  at  the  trial,  and  two  other  parties. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants  called  no  witness  at  the  trial.  The 
affidavit  of  Walton,  who  is  the  real  defendant,  states  they 
thought  it  unnecessary  for  the  defendants  to  do  so,  and  were 
satisfied  to  r£st  tjieir  case  on  the  plaintiff ’s  own  shewing  ; 
that  the  verdict  took  them  by  surprise ; and  that  in  the  event 
of  a new  trial  he  can  produce  witnesses  to  prove  facts  which 
he  thinks  and  swears  are  important.  Some  of  the  facts  he 
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mentions  were,  however,  elicited  at  the  trial  on  cross-examina- 
tion of  J ennison,  (the  sale  of  paper  to  Holton,)  and  therefore 
are  not  new.  On  reading  the  notes  of  evidence  given  at  the 
trial,  it  is  impossible  to  say  that  if  the  jury  believed  J ennison, 
there  is  not  sufficient  evidence  to  sustain  the  verdict ; and 
neither  at  the  trial  nor  on  this  application,  is  there  any 
impeachment  of  his  character  for  veracity.  He  now 
confirms  on  affidavit  what  he  swore  to  at  the  trial,  and  the 
plaintiffs  affidavit  gives  a circumstantial  account  of  how  he 
obtained  the  moneys  which  he  advanced  to  Jennison,  and  to 
secuje  payment  whereof  he  purchased  the  property  and  took 
a new  lease  of  the  mill.  Unless  he  has  sworn  falsely,  the 
purchase  was  bona  fide.  Two  other  affidavits  are  filed  which 
shew  the  purchase  was  not  secret,  and  the  taking  the  lease 
from  Bleeker  was  apparently  an  open  transaction,  not 
concealed  at  all  events,  if  fraudulent.  No  doubt  there  were 
some  circumstances  of  suspicion,  one  very  material  is  that 
the  plaintiff,  after  this  purchase,  left  Belleville,  and  has  not 
returned  to  it  since,  and  that  Jennison  has  been  carrying  on 
the  business  ever  since,  and  is  the  sole  person  having  any 
charge  or  power  over  it.  But  this  fact  was  as  well  known  at 
the  trial  as  now,  and  it  was  among  those  submitted  to  the 
jury,  and  was  not  accompanied  as  it  is  now  with  the  sworn 
explanation,  of  the  plaintiff  of  the  circumstances  which  have 
induced  him  to  make  new  engagements  and  settle  in  business 
in  Vermont.  As  to  the  damages  being  excessive,  I see 
nothing  to  warrant  an  interference  on  that  ground.  It  all 
depends  on  the  question  whether  the  salo  by  Jennison  to  the 
plaintiff  was  a real  sale,  made  bona  fide  with  no  other  intent 
than  to  deprive  Jennison  of  the  property,  and  to  make  the 
plaintiff  the  actual  owner  of  it,  free  from  any  secret  trust  or 
reservation  in  Jennison’s  favour.  The  jury  have  asserted 
that  it  was,  upon  evidence  sufficient  to  warrant  the  conclusion. 
There  was  no  conflict  of  evidence,  nor  any  statement,  either 
then  or  since,  that  the  witnesses  are  any  of  them  unworthy 
of  belief.  The  affidavits  leave  the  matter  much  as  it  was  at 
the  trial,  except  so  far  as  the  plaintiffs  own  affidavit  is 
concerned,  and  if  we  believe  what  he  has  sworn  to  it  con- 
firms the  correctness  of  the  verdict. 
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I think  no  sufficient  case  is  made  out  to  warrant  our 
interference.  The  conduct  of  Bleeker,  and  the  interest  he 
seems  to  have  taken  in  Jennison’s  favour,  by  buying  up  and 
so  merging  the  first  term,  which  had  been  assigned,  and 
under  which  assignment  Jennison  had  been  ejected,  and  after- 
wards in  giving  a new  lease  to  Jennison,  and  entering  for  a 
forfeiture  and  then  leasing  to  plaintiff  in  apparent  further- 
ance of  the  arrangements  between  Jennison  and  plaintiff, 
was  all  matter  of  comment  to  the  jury,  and  no  doubt  was 
made  the  most  of. 

It  has  been  held  in  some  cases,  that  where  a party  entirely 
abstains  from  cross-examining  a witness  on  whose  single 
testimony  a material  fact  is  rested,  does  not  move  for  a non- 
suit because  such  fact  is  not  sufficiently  proved,  the  court 
will  not  grant  him  a new  trial  on  the  ground  of  insufficiency 
of  the  evidence  to  establish  that  fact.  I think  if  a party 
abstains  from  calling  any  evidence,  but  risks  his  defence 
on  what  appears  on  the  plaintiff’s  case,  and  the  observations 
to  the  jury  to  which  it  gives  rise,  the  evidence  being  legally 
sufficient;  he  stands  in  no  better  position  in  applying  for  a 
new  trial.  His  miscalculation  of  the  result  affords  no  ground 
on  which  the  court  should  relieve  him. 

Rule  discharged. 


Gallina  v.  Colton. 

New  trial. 

In  an  action  for  the  value  of  extra  labour  on  an  agreement  to  plaster  the 
defendant’s  house,  where  it  appeared  that  the  plaintiff  had  at  various 
times  altered  the  work,  at  defendant’s  request,  and  had  been  obliged  to 
make  mouldings,  &c.,  which,  according  to  the  evidence,  was  very  expen- 
sive, and  not  likely  to  be  required  again,  and  where  the  jury  had  given  a 
large  verdict,  the  court,  although  not  seeing  that  the  wardict  was  against 
the  evidence,  or  the  weight  of  evidence,  or  the  law,  however,  granted  a 
new  trial,  on  the  ground  that  the  case  was  taken  late  at  night,  and  the 
defendant  shewed  by  affidavits  that  he  had  not  time  to  go  into  his  defence, 
as  fully  as  he  would  if  the  time  had  permitted. 

The  plaintiff  sues  for  extra  work  on  an  agreement  to  plaster 
the  defendant’s  house,  as  well  as  for  some  work  and  labour 
unconnected  with  such  agreement  and  plaster  work. 

As  to  the  work  referable  to  the  agreement,  certain  prices 
were  fixed  for  two-coat  plaster  and  also  for  three-coat  plaster. 
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There  was  a good  deal  of  two-coat  plaster — sand  finish — done, 
and  one  dispute  was,  whether  this  was  to  be  reckoned  and 
paid  for  as  two-coat  or  three-coat  work. 

But  the  principal  dispute  as  to  the  plastering  arose  from 
the  fact  that  in  the  progress  of  the  work  the  defendant 
required  changes  from  time  to  time,  after  the  work  was  in  a 
greater  or  less  degree  of  completion.  In  consequence  a great 
deal  of  work  was  lost, and  had  to  be  removed  and  replaced.  The 
defendant  also  designed  patterns  for  enrichments,  bringing 
leaves  to  the  plaintiff,  which  he  required  to  have  imitated  in 
plaster,  and  for  which  plaintiff  had  to  cut  moulds.  For  work 
of  this  description  the  agreement  stated  no  prices.  The 
plaintiff  called  witnesses  to  prove  the  worth  of  the  labour  on 
the  cornices,  enrichments,  &c.,  as  they  were  finally  put  up, 
and  also  to  prove  the  number  of  days’  work  done  upon  work 
not  mentioned  in  the  agreement,  or  not  falling  within  its 
purview.  He  had  received  (including  £50  paid  into  court) 
nearly  £300.  He  claimed  £400  or  thereabout  in  addition. 

The  defence  principally  rested  on  the  evidence  of  various 
architects  and  builders  who  put  prices  on  the  work  done;  the 
price  of  which  was  not  fixed  by  an  agreement,  and  who  also 
gave  evidence  to  shew  that  moulds  were  generally  provided 
by  the  contractor,  and  belonged  to  him,  and  would  be  of  use 
in  other  work,  and  therefore  defendant  was  not  properly 
chargeable  with  them.  According  to  their  opinions,  and  to 
calculations  based  upon  them,  the  defendant  had  paid  all  the 
plaintiff  was  entitled  to  claim. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

This  was  the  last  case  tried  at  Brockville.  It  began  with 
some  reluctance  on  my  part  about  six  o’clock  on  Saturday 
evening,  and  on  the  following  Monday  morning  I had  to  open 
the  assizes  at  Cornwall.  I told  the  plaintiff  I would  not 
prolong  the  court  after  midnight,  and  that  it  might  be  a use- 
less labour  to  undertake  the  cause.  He  urged  it  on,  however, 
alleging  that  one  or  two  important  witnesses  might  not  be  in 
the  province  at  a future  assize,  and  pledged  himself  to  be  as 
brief  as  possible.  It  was  about  eleven  before  I began  my 
charge,  and  though  I compressed  my  observations  more  than 
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was  satisfactory  to  myself,  considering  the  quantity  of 
evidence  and  the  nature  of  the  questions,  I occupied  nearly 
half  an  hour.  The  jury  were  absent  from  court  nearly  an 
hour,  and  then  gave  a verdict  for  the  plaintiff,  £210. 

The  defendant  has  moved  against  this  verdict  as  excessive, 
and  on  the  law  and  evidence.  He  also  has  filed  affidavits, 
including  a long  one  of  his  own,  urging  the  same  grounds 
as  those  taken  at  the  trial,  and  stating  the  discovery  of 
further  evidence  in  support  of  his  views,  and  he  urges  that 
the  case  was  disposed  of  in  too  hurried  a manner  to  enable 
the  jury  to  arrive  at  a right  conclusion. 

The  plaintiff  meets  this  by  affidavits  confirmatory  of  the 
verdict,  insisting  that  if  any  one  was  prejudiced  by  the  short- 
ness of  time  allowed  for  the  trial — it  was  the  plaintiff,  who 
might  well  have  expected  a larger  verdict,  and  that  the 
whole  question  was  for  the  jury,  who  took  their  own  time 
before  they  gave  their  verdict. 

At  the  close  of  my  charge  I must  say  I fully  expected  a 
verdict  for  the  plaintiff,  though  I could  form  no  opinion 
whatever  as  to  the  sum  to  which  he  might  be  found  entitled. 
But  the  evidence  given  for  the  defendant,  although  it  was 
that  of  most  respectable  and  reliable  witnesses,  was  open  to 
this  observation,  that  they  all  spoke  of  the  practice  and  prices 
in  large  cities  where  there  is  competition,  much  employment 
for  skilled  labour,  where  contracts  for  large  buildings  with 
expensive  style  of  finish  are  common,  and  where  moulds,  &c., 
prepared  for"  one  building  will  be  useful  again  and  again,  in 
others. 

The  defendant’s  house  was  one  of  the  largest  class,  and  one 
of  the  most  expensively  finished  in  Brock  ville.  The  plaintiff,  a 
mechanic,  settled  there — probably  had  not  been  often  before 
employed,  and  might  not  for  several  years  be  again  employed  in 
that  description  of  work.  W orkmen  of  the  class  wanted  would 
be  less  easily  obtained  there.  The  moulds  which  he  had  to 
make  to  suit  the  defendant’s  taste  might  never  be  required 
again.  For  I could  easily  gather  from  the  observations  of 
the  architects  that  the  enrichments  on  some  portions  of  the 
cornice  work,  were  not  such  as  they  would  have  designed,  or 
such  as  would  likely  be  required  in  other  buildings.  It 
32  6 C.  p. 
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appeared  plainly  to  me  that  the  defendant’s  opinion  of  the 
effect  of  this  ornamental  work  was  not  really  formed  till  a 
portion  of  it  had  been  considerably  advanced,  and  that  the 
expenses  caused  by  changes  could  not  be  very  readily  estimated. 
The  defendant  was,  as  appeared  to  me,  well  aware  that  the 
course  he  was  pursuing  would  prove  costly,  for  he  was  proved 
to  have  remarked  that  he  did  not  mind  what  it  cost  him — he 
would  have  it  done  to  suit  him,  or  to  that  effect.  These  and 
similar  considerations  made  me  think  the  plaintiff  would  get 
a verdict,  and  make  me  think  so  still,  although  I have  not 
now  formed  any  opinion  as  to  what  amount  would  be  near  the 
proper  sum,  or  that  the  jury  have  exceeded  what  is  right  in 
their  present  verdict.  Neither  party  has  raised  any  objection 
to  my  charge,  and  as  a question  proper  for  the  jury,  and 
which  must,  under  the  circumstances,  be  assumed  to  have 
been  properly  left  to  them,  I feel  great  difficulty  in  saying 
that  we  should  interfere.  It  is  because  I cannot  find  any 
clear  ground  for  saying  that  the  verdict  is  either  against 
evidence,  or  even  the  weight  of  evidence,  or  against  law,  or 
that  the  damages  are  excessive,  though  they  may  be  so,  that 
I find  it  difficult  to  grant  a new  trial  consistent  with  estab- 
lished rules.  In  my  view  the  only  substantial  reason  the  case 
affords  for  interference  ik  the  possibility  that  a trial  where 
neither  the  court,  the  parties,  nor  the  jury  will  feel 
tied  to  time,  but  will  be  able  to  devote  as  much  time  as 
they  may  feel  necessary  for  their  own  satisfaction,  may  pro- 
duce a different  result,  and  that  fuller  attention  may  bring 
out  more  clearly  points  favourable  to  either  party,  which 
hitherto  have  not  been  fully  considered  — some  points  perhaps 
which  have  hitherto  escaped  notice,  though  I must  observe 
that  the  defendant  rather  complains  of  want  of  time  to 
consider  what  was  admitted  than  that  any  new  could  be 
advanced. 

On  the  whole,  if  that  be  the  conclusion  of  my  learned 
brothers,  I am  willing  to  concur  in  making  the  rule  for  a new 
trial  absolute  on  payment  of  costs.  It  is  the  defendant’s 
application,  and  the  cause  was  not  pressed  to  trial  by  him. 
He  might,  however,  have  consulted  his  own  interests  in 
consenting  to  a reference,  as  was  proposed,  and  perhaps  even 
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now  that  will  be  found  the  most  satisfactory  mode  of' dispos- 
ing of  the  case.  1 think,  moreover,  it  should  be  made  a con- 
dition of  a new  trial  that  the  plaintiff  have  leave  to  read  the 
notes  of  evidence  as  given  before  me,  by  those  witnesses  who 
have  since  left  the  province. 

Per  Cur — Rule  absolute. 


Morton  v.  Corbett. 

Sheriff  - Money  had  and  received — Action  for. 

Plaintiff  sold  to  one  M.  a steam  engine  for  £650,  of  which  M.  paid  £100 
on  account,  and  gave  a chattel  mortgage  on  the  engine.  The  plaintiff 
afterwards  received  a letter  from  the  defendant,  stating  that  the  engine 
was  to  be  sold  for  the  balance  of  an  execution  against  M.  The  engine  was 
put  up  for  sale  and  the  plaintiff  became  the  purchaser,  but  before  the  sale 
defendant  told  the  plaintiff  that  no  chattel  mortgage  should  be  given 
which  would  prevent  any  other  execution  attaching  on  the  engine  as  long 
as  the  execution  in  his  hands  was  unsatisfied.  That  sale  was  not  carried  out. 
The  engine  was  afterwards  put  up  for  sale  again,  and  a person  in  plain- 
tiff’s employ  bought  it  in  for  £35,  after  protesting  against  the  sale  ; the 
engine  was,  however  taken  away  by  plaintiff  after  the  first  payment  on  the 
mortgage  became  due. 

Held,  in  an  action  for  money  had  and  received,  that  the  facts  as  above  would 
not  support  the  action. 

Assumpsit  for  money  had  and  received,  &c.,  by  the  defend- 
ant. Plea — non-assumpsit. 

The  following  evidence  was  given  on  trial  at  Kingston  in 
May,  1856,  before  McLean , J. 

James  G.  Fortier,  in  plaintiff’s  employ  in  the  Ontario 
Foundry  belonging  to  the  plaintiff.  A person  of  the  name 
of  Mann  was  desirous  of  purchasing  a steam  engine  and 
boiler  from  plaintiff  for  £650.  He  completed  the  purchase 
on  the  15th  December,  1855,  paid  £100  down,  and  gave 
a chattel  mortgage  on  the  engine  and  boiler  for  the  balance. 
No  portion  of  the  engine  was  delivered  till  the  18th  January. 
Some  time  in  February  witness  received  instructions  from 
plaintiff  to  attend  a sale  which  the  sheriff  informed  him  by 
letter  he  was  about  to  make  of  the  goods  of  Mann  on  an 
execution.  The  letter  produced  from  defendant  to  the  plain- 
tiff, dated  the  22nd  of  February,  1856,  was  placedin  the  hands 
of  the  witness  by  plaintiff,  stating  that  Mann’s  lease  of 
mills  was  to  be  sold  next  day  for  the  balance  of  an  execution ; 
that  plaintiff*  ’s  bill  of  sale  was  after  the  execution,  and  so 
plaintiff  had  better  attend  and  save  himself,  the  amount 
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being  small.  On  the  23rd  of  February,  the  engine  and 
boiler  were  advertised  to  be  sold.  Plaintiff  was  present  at 
the  sale.  Before  the  sale,  defendant  told  witness  that  as  long 
as  the  execution  in  his  hands  in  favour  of  Downs  against 
Mann  was  unsatisfied,  no  chattel  mortgage  could  be  given 
which  would  prevent  any  other  execution  attaching  on  the 
engine  and  boiler.  On  the  23rd,  the  property  in  the  mill 
and  the  lease  of  the  premises  and  the  engine  and  boiler 
were  put  up  for  sale  by  the  defendant,  and  plaintiff  became 
the  purchaser  at  £35.  Defendant  asked  plaintiff  to  give 
him  a check  for  the  amount,  but  the  plaintiff  said  when  he 
got  a deed,  and  was  put  in  possession,  it  would  be  time  enough 
to  pay  the  money.  That  sale  was  not  carried  out,  and 
plaintiff  did  not  pay  the  money.  Defendant  then  advertised 
the  property  to  be  sold  on  the  4th  day  of  March  following. 
Plaintiff  was  absent  from  home,  and  witness  had  no  instruc- 
tions from  him.  Witness  went  to  the  sale  and  protested 
against  the  sale  of  the  engine  and  boiler  on  behalf  of  plain- 
tiff. No  new  representation  was  made  by  defendant  to 
witness ; witness  considered  the  execution  as  binding  the 
property,  and  finding  that  defendant  was  about  to  sell  the 
engine  and  boiler,  which  he  directed  the  auctioneer  McMillan 
to  put  up  for  sale  as  the  first  articles,  witness  said  that 
rather  than  allow  plaintiff’s  property  to  be  placed  in 
jeopardy,  witness  would  pay  the  <£35.  W itness  did  pay  that 
amount  on  behalf  of  plaintiff  to  defendant,  and  took  his 
receipt  for  it.  Witness  did  not  see  the  execution,  but 
understood  it  was  at  the  suit  of  Downs  and  others  against 
Mann.  Witness  asked  defendant  why  he  did  not  put  up  for 
sale  other  property  on  the  premises  instead  of  plaintiff  ’& 
engine  and  boiler.  He  said  he  would  not  put  up  the  whole. 

Cross-examined. — The  letter  of  defendant  to  the  plaintiff 
of  the  22nd  of  February,  witness  had  seen  before  the  sale. 
Witness  saw  the  advertisement  for  the  sale  on  the  23rd  of 
February.  McMillan  was  auctioneer,  and  put  up  Manns 
lease  and  interest  in  the  mill  in  Kingston.  Mr.  Morton, 
became  the  purchaser,  and  *a  note  in  writing  was  taken. 
He  mentioned  that  he  was  bidding  for  the  lease  of  Mann, 
the  engine  and  boiler,  and  every  thing  about  the  mill. 
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A.  B.  Mann  signed  a memorandum  consenting  to  plaintiff 
becoming  the  purchaser  for  £35.  Mr.  Morton  signed  the 
memorandum  of  his  bid,  and  gave  it  to  the  sheriff ; it  was 
given  up  afterwards  to  witness  by  the  sheriff’s  clerk  by  the 
sheriff’s  order.  After  the  first  sale,  plaintiff  said  the 
sooner  he  got  possession  the  better.  After  that  he  found 
there  was  a large  amount  of  rent  due  on  the  premises,  and 
he  did  not  want  the  lease.  The  boiler  and  engine  were 
taken  away  by  plaintiff  after  Mann’s  first  payment  became 
due.  Witness  went  to  the  sale  on  the  4th  of  March  to  pro- 
tect plaintiff’s  interest;  asked  defendant  for  the  memo- 
randum which  plaintiff  had  signed,  and  he  desired  his  clerk 
to  give  it  to  witness.  Afterwards  witness  refused  to  pay 
the  £35,  and  defendant  then  made  a great  fuss  about  the 
memorandum  being  given  up  to  witness,  and  he  asked 
witness  to  give  it  back  to  him;  witness  said  he  would  keep 
it.  McMillan  was  directed  to  put  up  the  engine  and  boiler 
for  sale,  and  to  prevent  his  doing  so,  witness  paid  the  £35. 
They  were  not  put  up  at  that  time. 

The  learned  judge,  who  tried  the  cause,  told  Mr.  Phii- 
potts,  plaintiff’s  counsel,  that  the  action  for  money  had  and 
received  could  not  be  sustained.  That  the  defendant  could 
only  sell  an  interest  that  Mann  had  in  the  engine  and 
boiler;  and  if  he  had  no  interest  which  could  be  soldi 
that  nothing  would  pass  to  a purchaser.  That  the  sheriff’s 
statement,  that  the  execution  was  binding  on  the  engine  and 
boiler  would  not  relieve  the  plaintiff  from  judging  for  him- 
self ; and  that  if  plaintiff  chose  to  pay  him  money  without 
inquiry,  he  cannot  recover  it  back.  That  this  action  is  not 
for  a deceit ; and  that  any  statement  made  on  the  direction 
given  to  the  auctioneer  to  put  up  the  boiler  and  engine  for 
sale  could  nob  entitle  plaintiff  to  recover  back  money  volun- 
tarily paid ; as  money  had  and  received  to  his  use.  If  the 
plaintiff  had  actually  bought  the  property  and  paid  his 
money  he  could  not  recover  it  back;  so  the  mere  direction 
to  sell  cannot  entitle  plaintiff  to  sue  as  for  money  paid  by 
compulsion. 

Plaintiff  nonsuited,  with  leave  to  move. 

In  Easter  Term,  Philpotts  obtained  a rule  Nisi  to  set  aside 
the  nonsuit  on  the  leave  reserved. 
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The  Solicitor-  General  shewed  cause,  citing  Bilbie  v.  Lum- 
ley,  2 East  469;  Brisbane  v.  Dacre,  5 Taunt.  14B;  Coxy. 
Prentice,  3 M.  fc  S.  344 ; Atlee  v.  Backhouse,  3 M.  & W. 
633  ; Skeate  v.  Beale,  11  A.  & E.  963  ; Marriott  v.  Hamp- 
ton, 2 Smith’s  leading  cases,  237;  Gomery  v.  Bond,  3 M. 
& S.  378 ; Mills  v.  Duncan,  6 B.  & C.  671  ; Lucas  v. 
Warwick,  1 Mood  & R 293  ; Kelley  v.  Solari,  9 M.  & W. 
54  ; Harris  v.  Loyd,  5 M.  & W.  432  ; Scarfe  v.  Halifax,  7 
M.  & W.  288 ; Yalpy  v.  Bate,  1 C.  B.  592. 

Philpotts , contra,  relied  on -Yalpy  v.  Bate,  1 C.  B.  592: 
Close  v.  Phipps,  7 M.  & Gr.  586 ; Snowdon  y.  Davis,  1 
Taunt.  359  ; Shaw  v.  Woodcock,  7 B.  & C.  73  ; Dew  v- 
Parsons,  2 B.  & A.  562 ; Standish  v.  Boss,  3 Exch.  427  : 
Payne  v.  Chapman,  4 A.  & El.  364 ; Duke  de  Cadaval  v. 
Collins,  4 A.  & E.  867  ; Carman  v.  Edwards,  5 Jur.  24,  S. 
C.  9 C.  & P.  596 ; Unwin  v.  Leaper,  1 M.  & Gr.  747. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I think  this  rule  should  he  discharged.  I do  not  doubt 
that  an  action  for  money  had  and  received,  will  lie  to 
recover  money  paid  on  the  illegal  detainer  of  goods.  The 
principle  is  clearly  settled  in  Parker  v.  The  G.  W.  Railway 
Co.  (7  M.  & Gr.,  253),  and  in  Smith  v.  Sleap  (12  M.  & W.585), 
and  is  recognised  and  confirmed  in  ^Wakefield  v.  Newbon 
(6  Q.  B.,  276),  that  money  extorted  by  duress  of  the  plain- 
tiff’s goods,  and  paid  by  the  plaintiff  under  protest  may  be 
recovered  in  an  action  for  money  had  and  received. 

Here  the  plaintiff,  asserting  a title  which  he  may  have  had 
to  the  goods,  but  informed  that  such  title  is  overreached  by 
an  execution  in  the  sheriff’s  hands,  which, for  all  that  appears, 
was  true,  attends  a sheriff’s  sale  under  that  execution,  and 
buys  in  not  only  that  property,  but  some  other  to  which  he 
pretended  no  claim,  for  £35,  obtaining,  at  the  time,  the 
written  assent  of  the  execution  debtor  to  his  purchasing  for 
that  small  sum,  and  signing  some  note  in  writing  of  his 
purchase.  He  will  not,  however,  complete  this  arrangement, 
but  refuses  to  pay  the  money,  and  the  sheriff  again  offers 
that  part  of  the  property  for  sale,  to  which  the  plaintiff  lays 
claim.  An  agent  of  the  plaintiff’s  attends  at  this  sale 
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without  instructions,  and  protests  against  this  property  being 
offered  for  sale ; but  as  the  protest  is  not  regarded,  he  pays 
the  £35,  having  the  property  in  question,  as  I understand 
the  evidence,  then  in  his  possession. 

It  appears  to  me,  this  case  may  be  distinguishable  from 
the  class  of  cases  above  referred  to:  that  the  plaintiff  had 
full  knowledge  of  the  circumstances  ; and  that  it  cannot  be 
properly  said  the  money  was  paid  oh  compulsion  ; for,  having 
the  goods  in  his  own  possession,  there  was  not  that  immedi- 
ate and  urgent  necessity  which  is  spoken  of  by  Lord  Kenyon 
in  Fulham  v.  Down,  6 Esp.  N.  P.  C.  26.  And  the  purchase 
made  by  plaintiff  himself,  evinces,  I think,  an  intention  to 
give  up  his  right  if  he  really  had  it,  to  the  goods  in  question. 
My  principal  difficulty  arose  from  the  facts  not  having 
been  submitted  to  the  jury  for  their  determination,  but  both 
parties  treat  the  statement  of  facts  as  the  basis  of  their 
respective  arguments,  and  the  plaintiff  rests  his  right  to 
recover  on  this  statement,  and  the  conclusion  in  law  which 
he  contends  should  be  deduced  from  it. 

We  think  therefore  the  rule  should  be  discharged. 

Per  Cur — Rule  discharged. 


Curtiss  v.  Townsend,  et  al. 

Assault  and  battery. 

Plaintiff  and  defendant’s  lands  adjoined  each  other,  being  separated  by  an 
old  fence,  which  though  decayed  and  fallen  had  remained  from  the  time  of 
its  erection,  upwards  of  twenty  years.  The  lines  were  properly  run  out 
by  a surveyor,  when  it  was  ascertained  that  plaintiff’s  fence  should  be  put 
some  distance  upon  the  land  in  defendant’s  possession,  which,  according  to 
the  evidence,  defendant  had  agreed  to,  if  he  could  obtain  a corresponding 
quantity  of  land  on  the  other  side  of  the  lot,  which  the  owner  on  the  trial 
swore  he  had  consented  to  give  to  defendant. 

Plaintiff  went  upon  the  land  so  given  up  by  defendant,  and  erected  a portion  of 
fence  along  the  new  line,  which  defendant  pulled  down,  and  assaulted  plaintiff 
and  beat  him. 

Held,  that  there  was  evidence  to  go  to  the  jury  sufficient,  if  believed,  to  warrant 
a finding  that  plaintiff  entered  with  defendant’s  consent,  and  therefore  plaintiff 
lawfully  on  the  locus  in  quo. 

Trespass. — The  first  count  in  the  declaration  was  for  tres- 
pass quare  clausum  fregit  to  which  defendants  pleaded — First. 
Not  guilty.  Second.  The  close  not  plaintiffs.  Third.  That  the 
close  was  Chas.  Townsend’s,  and  justification  by  his  command. 
Fourth.  A similar  plea.  After  which  the  plaintiff  entered  a 


;256  COMMON  PLEAS,  TRINITY  TERM,  20  VIC. 

nolle  prosequi  to  the  first  count.  The  second  count  was  for 
assaulting  and  beating  plaintiff,  breaking  and  knocking  out 
his  teeth,  tearing  and  damaging  his  clothes.  Third  count. 
That  defendant  again  assaulted  plaintiff,  and  then  again  beat, 
bruised,  wounded,  and  ill-treated  him.  To  the  second  count 
defendant  pleaded  son  assault  demesme.  Second.  That  Charles 
Townsend  was  possessed  of  a certain  close,  and  that  plaintiff 
unlawfully  and  with  force  and  arms  entered  it  against  the  will 
of  Charles  Townsend,  whereupon  he  and  the  other  defendants 
by  his  commands  requested  him  to  depart,  which  he  refused; 
whereupon  they  (as  before)  molliter  manus  imposuit , &c., 
and  plaintiff  resisted,  &c.,  and  would  have  beaten  defendants 
if  they  had  not  immediately  defended  themselves;  whereupon 
they  did  defend  themselves,  and  necessarily  did  a little  beat, 
,&c.  Similar  pleas  to  the  third  count,  the  last  plea  including 
the  wounding  in  the  justification.  The  plaintiff  replied  de 
injuria  to  the  last  four  pleas.  The  trial  took  place  in  April 
last,  at  Cobourg,  before  McLean , J.  The  evidence  shewed 
that  the  plaintiff  and  defendant,  Charles  Townsend,  occupied 
adjoining  lots,  and  that  there  had  been  an  old  fence  separating 
their  possessions,  which,  though  it  had  become  decayed  and 
had  fallen,  had  remained  from  the  time  of  its  erection,  up- 
wards of  twenty  years  before  the  trespasses  complained  of,  and 
was  the  only  thing  which  served  to  mark  the  boundary 
between  them.  About  a year  ago  the  lines  were  properly 
run  out  by  a surveyor,  and  it  was  ascertained  that  the 
plaintiff’s  fence  should  be — if  on  the  true  line— put  some 
distance  upon  the  land  in  this  defendant’s  possession  ; and 
that  in  like  manner  this  defendant  was  entitled  to  move  his 
fence  upon  the  opposite  side  of  the  lot  upon  the  possession  of 
his  neighbour  on  that  side;  and  it  was  sworn  distinctly  by 
some  witnesses  at  the  trial  that  this  defendant  had  expressed 
himself  quite  satisfied  to  give  up  to  the  plaintiff  on  the  one 
side  if  he  acquired  a corresponding  quantity  of  land  on  the 
other;  and  his  neighbour  on  the  other  side  swore  that  he  had 
consented  to  the  plaintiff’s  taking  possession  from  him 
according  to  the  recent  survey,  and  that  this  defendant  had 
expressed  his  intention  to  allow  the  plaintiff  to  do  the  same, 
and  had  said  he  would  let  the  plaintiff  know  this.  It  was 
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proved  that  plaintiff  had  on  one  day  put  up  a new  fence  for  a 
considerable  distance  on  the  new  line  between  him  and  this 
defendant,  and  was  proceeding  with  that  work  on  the  following 
day,  when  the  defendant  went  to  the  place  and  began  to  throw 
down  the  new  fence,  that  plaintiff  came  from  where  he  was 
at  work  up  to  the  defendants,  and  some  talk  (the  particulars 
not  proved)  took  place,  when  defendant  Charles  Townsend 
thrust  defendant  with  a stick — a heavy  one — and  struck  him 
across  the  face  a severe  blow,  two  of  the  other  defendants 
abetting  him.  It  was  sworn  that  plaintiff  was  severely  hurt. 
There  was  no  proof  of  any  violence  done  or  even  threatened 
by  plaintiff,  and  on  this  evidence  the  jury  found  for  the 
plaintiff  and  £100  damages  against  three  of  the  defendants, 
acquitting  one  against  whom  nothing  was  proved. 

Walbridge  in  Easter  Term  obtained  a rule  nisi  for  a new 
trial,  the  objections  being  that  the  verdict  was  contrary  to 
law  and  evidence,  and  for  misdirection  in  the  receipt  of 
improper  evidence,  and  on  affidavits  of  surprise  denying 
that  defendant  Charles  Townsend  had  ever  admitted  he  had 
given  up  the  possession  of  the  land.  He  argued  that  the 
defendant  Charles  Townsend  was  in  possession  and  had  a 
right  to  maintain  it  against  the  plaintiff,  who  was  a tres- 
passer in  putting  up  the  new  fence.  That  in  defence  of  his 
possession  the  defendant  was  legally  justified  in  using  force, 
and  excess  was  not  replied,  and  therefore  plaintiff  could  not 
on  these  pleadings  recover,  even  though  more  force  was  used 
than  the  occasion  strictly  justified, 

A . Patterson , contra,  insisted  that  in  the  third  count  a 
wounding  was  charged,  and  could  not  be  justified,  though 
the  plea  of  molliter  manus  was  pleaded  to  fhat.  That  the 
allegation  of  resistance  in  the  plea  to  the  second  count  is  a 
material  part  of  the  justification  pleaded,  and  that  it  was 
not  proved,  and  the  defence  failed. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  necessity  to  consider  any  question  arising  on 
the  third  count.  The  plaintiff  proved  only  one  assault  and 
beating,  and  has  a right  to  apply  the  verdict  for  that  to  the 
second  : but  he  has  no  right  to  a verdict  upon  two  counts 
33  6 c.  p. 
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charging  two  assaults,  when  his  evidence  establishes  only 
one.  The  jury  could  only  have  given  a verdict  and  damages 
for  one  assault,  for  only  one  was  proved. 

Nor  does  it  appear  to  me  necessary  to  go  into  an  examina- 
tion of  the  authorities  cited  on  both  sides,  in  order  to 
determine  whether  the  plaintiff  should  retain  his  verdict  or 
not.  There  is  no  question  but  the  replication  of  de  injuria  put 
in  issue  all  the  material  facts  of  the  plea,  and  made  it 
necessary  not  exactly  to  prove  all  those  facts,  but  as  many 
as  would  justify  a battery.  Among  these  the  first  was 
defendants’  possession  of  the  locus  in  quo.  No  doubt  the 
defendant  or  those  under  whom  he  claimed  had  been 
for  a long  time  in  possession  ; but  there  was  evidence  to  be 
submitted  to  the  jury,  sufficient,  in  my  opinion,  if  believed, 
to  warrant  them  in  finding  that  the  plaintiff  had  not  entered 
against  Charles  Townsend’s  will — that  he  had  assented  to 
plaintiff’s  entering  to  take  possession.  But  if  this  was  found 
by  the  jury,  then  the  plea  fails,  for  the  plaintiff  was  lawfully 
there,  and  might  lawfully  refuse  to  go ; and  the  defendant 
was  guilty  of  the  first  wrong  in  pulling  down  the  fence,  and 
was  guilty  of  a further  wrong  in  the  battery  of  plaintiff. 
Considering  that  there  was  evidence  proper  to  be  submitted 
to  the  jury  on  the  question  of  defendant’s  giving  up  posses- 
sion to  the  plaintiff’  and  sufficient  to  warrant  them  finding 
as  a part  that  he  had  so  given  up  possession  : in  my  opinion 
the  verdict  is  not  contrary  to  law  and  evidence,  and  though 
the  damages  may  be  large,  I cannot  say  they  are  too  much 
for  an  unprovoked  and  unjustifiable  battery  such  as  that 
proved — one  which  would,  according  to  the  evidence,  have 
sustained  a claim  for  damages  for  an  excess,  if  the  facts  of 
the  plea  had  been  admitted  and  excess  only  replied. 

The  defendant’s  affidavits  do  not  affect  this  conclusion. 

In  my  opinion,  therefore,  the  rule  should  be  discharged. 

Per  Cur. — Judgment  for  plaintiff 
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Lynch  y.  O’Hara. 

Attorney — Evidence  by — Dower-tenant — Right  to  disclose  his  title  deeds — Second- 
ary Evidence. 

A defendant,  tenant  in  dower,  is  not  compellable  to  give  evidence  of  the  con- 
tents of  the  title  deeds,  &c.,  under  which  he  claims. 

An  attorney  is  not  obliged  to  answer  as  to  the  contents  of  deeds,  &c. , placed 
in  his  hands  by  a defendant  for  the  purposes  of  his  defence. 

The  seizin  of  a husband  when  he  takes  an  estate  in  fee  and  immediately  mort- 
gages it  to  secure  a portion  of  the  purchase  money,  is  sufficient  for  the  wife’s 
right  of  dower  to  attach  upon  it. 

Copies  of  memorials  certified  by  the  registrar  to  be  true  copies  of  memorials  in 
: his  office,  are  evidence  of  the  contents  of  the  deeds. 

Dower  unde  nihil  habet,  in  the  south  half  of  lot  number 
lO,  10th  con.  northern  division  Gore  of  Toronto. 

Averment. — That  demandant,  more  than  one  month,  and 
less  than  one  year  before  the  commencement  of  this  suit, 
demanded  of  the  defendant  her  dower  out  of  the  said  lot, 
which  defendant  refused,  and  hath  kept  demandant  out  of 
the  same  thence  hitherto,  by  means  whereof  demandant  hath 
sustained  damage,  and  been  put  to  great  cost,  &c. 

Pleas. — 1st.  That  Adolphus  Lynch,  heretofore  the  hus- 
band of  demandant,  never  was  seized  of  any  estate,  &c. 

2nd. — Ne  unques  accouple. 

3rd. — That  Adolphus  Lynch  is  still  alive. 

4th. — That  demandant’s  right  accrued  to  her  more  than 
twenty  years  next  before  the  commencement  of  this  suit. 

Replication  to  first  plea. — That  Adolphus  Lynch  was,  on 
1st  October,  1837,  and  since  he  espoused  demandant,  seized, 
&c.  To  2nd  plea. — That  demandant,  on  1st  May,  1825,  at 
Killarney,  in  Ireland,  was  accoupled  to  the  said  Adolphus 
Lynch.  To  3rd  plea. — That  Adolphus  Lynch  died  on  the 
17th  of  March,  1839,  and  was  not  alive  at  the  filing  of  the 
declaration  in  this  cause.  To  4th  plea. — That  demandant’s 
right  of  dower  did  accrue  within  twenty  years  next  before,  &c. 

The  case  was  tried  at  Toronto,  in  May,  1856,  before 
Richards,  J.  It  was  admitted  the  defendant  had  been  served 
with  notice  to  appear  to  be  examined  as  a witness.  He  lives 
in  the  Gore  of  Toronto,  about  fifteen  miles  from  town,  and 
no  money  was  paid  him  to  bear  his  expenses.  Notice  to 
produce  title  deeds  for  this  estate  was  also  served.  It  was 
proved  that  prior  to  1837  one  Richard  Carefoot  occupied  this 
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lot  and  made  some  improvement  on  it ; that  demandant’s 
husband  purchased  from  him  and  cultivated  the  land  in  1887 
and  1888,  and  left  it  to  come  to  Toronto  about  August,  1838, 
and  died  there  in  the  month  of  February  following,  (though 
this  must  be  a mistake,  for  there  is  a memorandnm  of  a deed 
made  by  him  in  July,  1839).  That  the  defendant  has  lived 
on  this  land  for  fifteen  or  sixteen  years  past,  occupying 
apparently  as  owner.  The  demandant’s  husband  did  not 
reside  in  the  house  on  the  place — Carefoot  continued  to 
occupy  that,  and  defendant  was  proved  to  have  said  that 
Carefoot  got  the  place  back  from  Captain  Lynch  (demand- 
ant’s husband),  and  that  he  had  bought  it  from  Carefoot. 
The  identity  of  this  Captain  Lynch  and  demandant’s  hus- 
band’was  sufficiently  established.  Two  witnesses  were  called, 
both  of  whom  knew  Captain  Lynch  and  demandant  to  live 
together  as  man  and  wife  in  and  before  the  year  1837  in 
Ireland,  and  knew  that  they  were  received  as  and  reputed 
to  be  man  and  wife.  One  of  them  swore  she  was  in  Kil- 
larney,  and  heard  the  marriage  spoken  of  as  having  just 
taken  place,  though  she  was  not  present  at  it.  An  admis- 
sion was  put  in  that  defendant,  if  he  had  been  present,  and 
examined  as  a witness,  would  have  said  that  he  had  several 
deeds  in  his  possession  relating  to  the  land  in  question,  and 
would  have  said  “ I suppose  1 have  a deed  from  the  Bishop 
to  Lynch,  of  the  land,;  I suppose  I have  one  from  Lynch 
to  Carefoot,  and  I suppose  I have  one  from  Carefoot  to 
myself.” 

The  defendant’s  counsel  admitted  that  the  defendant,  if 
in  court,  would  make  the  statement  set  forth  in  this  admis- 
sion, but  he  objected  that  he  could  not  be  compelled  to 
disclose  anything  as  to  his  title.  The  learned  judge  expres- 
sed his  opinion  that  the  defendant  would  be  bound  to  dis- 
close. The  demandant’s  counsel  then  put  in  copies  of  three 
memorials  certified  by  the  registrar  to  be  true  copies  of  origi- 
nals in  his  office. 

1st. — Of  a deed  dated  6th  of  October,  1837,  from  the 
Hon.  John  Strachan,  Archdeacon  of  York,  to  Adolphus 
Lynch,  whereby,  in  consideration  of  £300,  the  said  John 
Strachan  did  grant,  bargain,  sell,  &c.,  to  the  said  Adolphus 
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Lynch,  the  south  half  of  No.  10,  10th  concession  of  Gore  of 
Toronto ; habendum  in  fee,  registered  21st  May,  1838. 

2nd. — Of  a bargain  and  sale  by  way  of  mortgage,  dated 
the  6th  of  October,  1887,  made  between  Adolphus  Lynch,  of 
the  first  part,  and  Richard  Carefoot,  of  the  second  part, 
whereby,  in  consideration  of  £113  15s.,  the  said  Adolphus 
Lynch  did  grant,  &c„  to  the  said  Richard  Carefoot  the  same 
lot ; habendum  in  fee,  with  a proviso  for  making  the  same 
void  on  payment  of  £113  15s.  in  90  days  after  the  month  of 
May,  1838.  Registered  the  7th  of  August,  1838. 

3rd. — Of  a deed,  dated  the  10th  of  July,  1839,  made 
between  Adolphus  Lynch  and  Richard  Carefoot,  whereby  the 
said  Adolphus  Lynch,  in  consideration  of  £150,  did  give, 
grant,  bargain,  sell,  &c.,  to  the  said  Richard  Carefoot,  the 
same  lot ; habendum  in  fee;  registered  the  18th  of  July,  1839. 

The  first  memorial  purports  to  be  executed  by  the  grantor, 
the  second  by  the  mortgagee,  the  third  by  the  grantor.  The 
reception  of  these  copies  of  memorials,  without  any  proof  of 
the  execution  of  the  originals,  and  without  proof  of  their 
being  copies  unless  the  certificate  of  the  registrar  proves  it, 
was  also  objected  to. 

The  defendant’s  attorney  was  also  called  as  a witness  at 
the  trial  by  the  demandant.  He  said  (under  objection  to  the 
right  of  the  demandant’s  counsel  to  put  the  questions  to  him) 
that  he  knew  nothing  of,  nor  had  he  any  papers  in  his  pos- 
session but  such  as  he  had  received  professionally  from  the 
defendant ; but  he  had  received  title-deeds  from  defendant 
relative  to  the  lands  in  question,  which  he  received  for  the 
purpose  of  defending  this  suit ; that  he  had  not  brought  them 
to  court.  He  believed  there  were  four  deeds  and  a mortgage. 
The  demandant’s  counsel  then  purposed  to  ask  the  names  of 
the  parties  to  the  deeds  and  the  contents  of  them.  This 
question  the  learned  judge  would  not  allow  him  to  put. 

The  learned  judge  directed  the  jury  that  there  was  suffi- 
cient evidence  to  go  to  them  of  the  seizin  of  demandant’s 
husband,  of  the  marriage  of  demandant  and  Adolphus  Lynch, 
and  of  Lynch’s  death. 

The  jury  found  for  defendant. 

In  Easter  Term,  Wilson , Q.  C.,  moved  for  a rule  nisi  to 
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set  aside  the  verdict  for  the  defendant,  on  the  ground  that  it 
was  against  law  and  evidence  and  the  judge’s  charge.  He 
also  objected  to  the  ruling  of  the  learned  judge  in  refusing 
to  permit  the  question  (above  noted)  to  be  put  to  the  defen- 
dant’s attorney. 

G.  Robinson  shewed  cause.  His  points  were,  that  the 
defendant  was  not  bound  either  to  produce  his  title-deeds  or 
to  answer  what  title-deeds  he  had,  nor  could  his  attorney  be 
obliged  or  permitted  to  say  any  thing  which  he  became  pro- 
fessionally cognizant  of  from  defendant : that  the  possession 
proved  ending  in  1838  was  in  itself  insufficient  for  the  de- 
mandant to  rely  on  as  evidence  of  seizin,  and  therefore  the 
attempt  was  made  to  get  evidence  of  the  deed : that,  assuming 
enough  was  done  to  let  in  secondary  evidence,  the  certified 
copies  of  the  memorials  were  insufficient,  the  execution  of  the 
originals  being  unproved  at  the  trial.  He  argued,  also,  that 
though  the  evidence  given  of  the  marriage  was  sufficient  in 
its  legal  character  to  prove  that  issue,  yet  the  credibility  of 
the  witnesses  was  for  the  jury,  and  their  verdict,  though 
general,  may  in  truth  have  been  founded  on  this  issue.  He 
cited  Davies  v.  Waters,  9 M.  & W.  608 ; Coster  v.  Baring, 
lately  decided  in  England  in  the  Common  Pleas  ; Volant  v. 
Soyer,  13  C.  B.  230  ; Whyman  v.  Garth,  8 Exch.  803  ; Dwyer 
v.  Collins,  7 Exch.  639. 

Wilson,  Q.  C.,  contended  that  since  the  statute  16  Vic., 
ch.  19,  a party  to  a cause  may  be  called  and  obliged  to  awswer 
as  to  his  possession  of  and  the  contents  of  title-deeds  of  his 
property.  He  cited  Bolton  v.  The  Corporation  of  Liverpool, 
1 Myl.  & K.  88 ; Phelps  v.  Prew,  3 E.  & B.  430 ; Hunt  v. 
Hewitt,  7 Exch;  236.  He  insisted  the  evidence  of  marriage 
should  have  satisfied  the  jury,  citing  Evans  v.  Morgan,  2 
Crompt  & J,  453.  As  to  the  effect  of  momentary  seizin  he 
cited  Park  on  Dower,  42-3-4  ; Cook,  28,  517  ; Crabb’s  Beal 
Property,  s.  1124  ; 2 Bl.  131  ; Potts  v.  Meyers,  in  the  present 
term,  Q.  B.  U.  C. ; Palmer  v.  Danby,  137. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  gives  rise  to  the  following  questions,  which  have 
been  discussed  on  argument : — 
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1st.  Is  a defendant  tenant  in  dower  compellable  to  give 
evidence  of  his  title  to  disclose  what  title-deeds  he  holds  by. 
and  to  produce  them  or  give  evidence  of  their  contents  ? 

2nd.  Can  his  attorney  be  obliged  to  answer  as  to  the  con- 
tents of  deeds,  the  names  of  parties  to  them,  &c.,  which  were 
placed  in  the  attorney’s  hands  by  the  defendant  for  the  pur- 
pose of  his  defence  ? 

3rd.  Is  the  seizin  of  the  husband  where  he  takes  an  estate 
in  fee  simple  by  one  conveyance,  and  immediately  after 
reconveys  to  his  grantor,  by  way  of  mortgage  in  fee,  to  secure 
part  of  the  purchase  money,  sufficient  for  the  wife’s  right  of 
dower  to  attach  upon  it  ? 

4.  Where  the  copies  of  the  memorials,  as  offered,  evidence 
of  the  contents  of  the  deeds  ? 

The  defendant  had  notice  to  produce  title  deeds  relating 
to  this  estate.  The  notice  contained  a sufficient  description  of 
the  deeds  called  for.  The  fact  that  such  deeds  were  in 
defendant’s  possession,,  not  shewing  the  particular  contents 
of  each  deed,  but  that  the  defendant  had  several  deeds 
constituting  his  title  was  proved ; and  I think  the  proof  in 
that  respect  went  far  enough  to  let  in  secondary  evidence. 

It  seems  to  me  the  result.of  the  cases  in  equity  is  that  the 
widow  is  not  entitled  to  a discovery  of  title  deeds  against  a 
purchaser  for  valuable  consideration  without  notice  for  the 
purpose  of  enabling  her  to  enforce  a claim  of  dower.  Such 
is  the  conclusion  to  which  the  observations  in  Sugden’s 
Concise  View  (p.  623)  lead  after  a reference  to  conflicting 
authorities. 

The  English  Common  Law  Procedure  Act,  of  1854,  provides 
in  sec.  50  for  the  discovery  of  documents  in  the  hands  of  an 
adverse  party.  The  175th  sec.  of  our  Common  Law  Proce- 
dure Act  is  similar.  If  und£r  this  enactment  the  demandant 
in  this  case  would  have  been  entitled  to  the  discovery  of  the 
defendant’s  title  deeds,  it  would  help  the  solution  of  the 
question,  whether  at  the  trial  the  defendant  might,  when 
called  as  a witness,  have  been  obliged  to  answer,  and  to  what 
extent. 

The  imperial  statute  (14  & 15  Vic.,  sec.  6,)  also  contains 
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provisions  for  compelling  the  production  of  documents,  and 
their  inspection  and  the  taking  copies  thereof  in  all  cases  in 
which  a discovery  might  have  been  obtained  by  filing  a bill 
or  by  any  other  proceeding  in  a court  of  equity.  Our  statute 
16  Vic.,  ch.  19,  sec.  8,  is  so  far  a transcript  of  this  sec.  6. 
The  decision  on  this  section  is  also  important  to  be 
considered. 

Under  this  act  a party  is  only  entitled  to  inspect  such 
documents  as  tend  to  support  his  own  case,  but  this  includes 
both  the  plaintiff’s  own  affirmative  case  and  also  his  answer 
to  the  defence.  Coleridge,  J.,  says  : “ Whether  a document 
supports  the  primti  facie  case  of  the  plaintiff,  or  maintains  it 
against  the  case  of  the  defendants,  the  evidence  is  equally 
in  support  of  the  plaintiff  s original  case,  and  if  so,  is  within 
the  principle  of  the  act.  A party  may,  however,  resist 
inspection  by  showing  that  he  is  privileged  from  producing 
the  documents  called  for.” 

The  two  acts  enable  courts  of  common  law  to  give  discovery 
of  what  documents  an  adverse  party  has  in  his  possession  or 
power,  and  to  grant  inspection  of  such  documents  in  aid  of 
the  plaintiff  or  defendant  in  a cause.  Considering  the  deci- 
sions that  have  been  made  in  England  upon  these  acts,  and 
also  the  decisions  as  to  discovery  by  proceedings  in  equity. 
I do  not  see  but  that  the  defendant,  if  called  as  a witness, 
might  have  been  compelled  to  answer  as  to  his  possession  of 
deeds  or  documents,  and  assuming  a proper  foundation  for 
the  admission  of  secondary  evidence  to  have  been  laid,  and 
that  he  is  not  privileged  from  disclosing,  I do  not  see  that  he 
may  not  be  obliged  to  furnish  such  secondary  evidence  of 
their  contents.  In  the  present  case,  if  the  conclusion  above 
stated  as  to  proceedings  in  dower  is  correct,  the  defendant  on 
shewing  himself  to  be  a purchaser  for  valuable  consideration 
without  notice  would  be  protected  from  discovery,  though 
perhaps  as  suggested  on  argument  in  one  case,  it  may  be  the 
purchaser’s  duty  to  inquire  in  all  cases  whether  his  vendor 
be  married  or  not.  I must  confess  that  when  ikseems  clear 
that  whatever  title  the  defendant  has  is  derived  from  a 
conveyance  in  fee  from  the  defendant’s  husband,  and  when 
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on  an  application  for  discovery  and  inspection  it  must  have 
been  shewn  that  such  was  the  case,  and  consequently  that  the 
production  of  the  title  deeds  would  directly  sustain  the 
affirmative  of  the  issue  raised  by  the  plea  of  ne  unqwes  seisie 
que  dower  ; the  right  of  the  demandant  to  an  inspection  to 
that  extent,  or  to  examine  the  defendant  so  far  as  to  shew  he 
derived  title  in  fee  from  the  husband,  if  production  of  the 
deeds  was  withheld  and  secondary  evidence  admissible,  could 
not  be  denied.  The  deed  by  which  the  husband  conveys,  and 
the  deed  conveying  to  the  husband  are  evidence  of  the 
demandant’s  title,  though  they  are  also  evidence  of  the 
defendant’s  ; and  the  demandant  may  lay  a foundation  for 
giving  secondary  evidence,  as  I think,  by  obtaining  an 
answer,  as  to  the  fact  of  possession  of  deeds  from  the  defen- 
dant, so  as  to  identify  them,  though  he  may  be  privileged 
from  answering  as  to  their  contents. 

At  the  same  time  I think  that  the  power  of  examining  the 
defendant  as  a witness  does  not  enable  the  demandant  to 
give  as  primary  evidence  of  the  deeds  the  answers  of  such 
defendant  as  to  the  contents  thereof.  Slatterie  v.  Pooley 
(6  M.  k W.,  664)  it  is  true  decides  that  the  parol  admission 
of  a party  to  a suit  is  receivable,  though  it  relates  to  the 
contents  of  a deed  or  other  written  instrument,  and  Boulter 
v.  Peplow  (14  Jur.  248)  confirms  the  decision  which  had 
been  questioned,  but  the  distinction  between  a voluntary 
admission  of  a party  rendering  unnecessary  the  production 
of  the  written  instrument  to  which  that  admission  relates, 
and  the  compelling  the  party  to  make  that  admission  on 
oath  at  the  trial,  so  as  to  supersede  the  necessity  of  produ- 
cing and  proving  such  instrument  is  sufficiently  obvious.  The 
right  to  make  use  of  a voluntary  admission,  and  to  compel  the 
party  to  the  admission  against  his  will  are  perfectly  distin- 
guishable. The  one  by  no  means  establishes  the  other.  And 
it  has  been  held  that  under  the  51st  sec.  of  the  Common  Law 
Procedure  Act,  1854,  in  England,  (similar  to  sec.  176  of  ours) 
interrogatories  as  to  the  contents  of  written  documents  are 
not  allowable,  though  the  party  may  under  the  earlier  act  of 
14  & 15  Vic.  have  a right  to  obtain  inspection  of  them. 

As  to  the  attorney,  the  rule  of  professional  confidence  is 
34  6 c.  P. 
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upheld  in  every  case.  The  utmost  length  to  which  it  is 
permitted  to  go  with  him  is  to  ascertain  if  he  has  such  a 
document  in  his  possession,  hut  beyond  ascertaining  that  in 
a manner  sufficient  for  identification  he  is  not  permitted  to 
answer.  In  my  opinion  the  ruling  of  the  learned  Chief 
Justice  was  right,  for  assuming  that  the  demandant  had  gone 
far  enough  to  entitle  her  to  adduce  secondary  evidence,  that 
did  not  entitle  her  to  violate  the  rule  as  to  professional  con- 
fidence by  examining  the  defendant’s  attorney. 

It  was  further  objected  to  the  granting  a new  trial,  that 
admitting  there  was  sufficient  evidence  of  the  seizin  of  the 
husband,  it  was  only  an  instantaneous  seizin  insufficient  to 
entitle  the  demandant  to  dower.  On  this  ground  I am 
certainly  not  prepared  to  discharge  the  rule.  It  cannot  be 
said  the  husband  did  not  acquire  the  fee  for  his  own  benefit, 
or  that  he  was  the  mere  instrument  or  conduit  pipe  to  carry 
an  estate  to  the  mortgagee.  The  American  courts  I believe 
hold  that  where  a man  buys  land  and  mortgages  it  back 
either  to  the  vendor  or  to  a third  person  to  secure  the  whole 
or  any  part  of  the  purchase  money,  that  his  wife  is  not  entitled 
to  dower  as  against  the  mortgagee.  In  an  equitable  light, 
there  seems  much  reason  for  the  distinction  suggested  as  to 
the  right  of  dower  against  the  mortgagee  or  a stranger  to  the 
mortgage.  I am  not  aware  of  any  authority  in  our  courts  or 
in  England  which,  however,  countenances  this  doctrine,  nor 
was  the  case  rested  on  argument  on  this  distinction.  And 
on  the  more  general  ground  that  the  seizin  of  the  husband  is 
insufficient  for  the  right  of  dower  to  attach  upon  it,  so  far  as 
I have  as  yet  formed  any  opinion  it  is  against  the  defendant. 

The  only  remaining  question  discussed  was,  whether  the 
proof  of  copies  by  memorials  of  the  deeds  was  sufficient. 
The  original  memorials  were  not  produced,  but  copies  duly 
certified  by  the  registrar  to  be  true  copies  of  the  originals  in 
his  office.  No  other  proof  of  their  being  copies,  or  of  the 
execution  of  the  originals  or  of  the  deeds  to  which  they  relate 
being  given.  The  language  of  our  registry  acts  (35  Geo. 

• III.,  ch.  5,  and  of  9 Vie.,  ch.  34)  is  in  all  respects,  so  far 
as  is  material  to  this  question,  identical  with  that  of  the 
English  statute  (7  Ann,  ch.  20,)  and  therefore  whatever  is 
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evidence  under  the  one  act  must  ceteris  paribus  be  evidence 
under  the  other.  In  Doe  v.  Clifford  (2  C.  & K.  448),  a witness 
under  a subpoena  duces  tecum  brought  a deed  into  court  which, 
however,  he  ref  used  to  produce,  as  it  formed  part  of  his  own  title, 
The  judge  at  Nisi  Prius  (Alderson,  B.)  required  him  to  state 
the  date  of  the  deed,  and  the  names  of  the  parties  for  the 
purpose  of  identifying  it.  Then  an  examined  copy  of  the 
memorials  registered  under  the  7 Ann,  ch.  20,  was  offered 
in  evidence,  and  Alderson,  B.,  held  it  was  evidence  against 
the  party  who  registered  it,  and  against  those  claiming  under 
him.  He  observed : “ I shall  presume  the  deed  was  registered 
by  those  who  were  parties  to  it,  and  then  the  memorial 
amounts  to  this : A.  B.  states  the  contents  of  a deed  which 

he  has  executed,  and  that  is  evidence  against  him  and  all 
claiming  under  him.  So  in  Wollaston  v.  Hakewill  (3  M.  & 
Gr.,  297),  the  only  proof  of  certain  conveyances  was  the 
production  of  the  memorials  filed  in  the  register  office  for 
the  County  of  Middlesex.  Notice  to  produce  had  been  given. 
The  case  does  not  state  that  the  execution  of  the  memorials 
was  proved,  but  Tindal,  C.  J.,  in  disposing  of  this  point  says, 
the  memorial  of  the  assignment  from  T.  to  P.,  which  is 
proved  to  have  been  signed  by  P.,  is  evidence  against  P.  and 
those  claiming  under  him.  In  Molton  v.  Harris  (2  Esp.,  p. 
548)  the  memorial  of  a deed  was  offered  in  evidence,  but 
rejected,  because  notice  to  produce  the  original  had  not  been 
given. 

It  appears  to  me  that  if  an  examined  copy  without  proof 
of  the  execution  of  the  original,  or  of  the  deed  to  which  the 
original  relates  be  admissible  as  secondary  evidence,  the  copy 
certified  by  the  registrar  must  be  equally  admissible,  and 
therefore,  according  to  the  authorities  quoted,  it  is  evidence 
against  the  party  signing  it  and  those  who  claim  under  him . 
The  defendant,  as  I understand,  claims  title  under  Carefoot 
who  claims  under  Lynch,  the  demandant’s  late  husband.  The 
deed  to  Carefoot  was*  in  fee ; the  memorial  registered  was 
signed  by  Lynch,  the  preceding  deed  was  a mortgage  also  by 
demandant’s  husband  to  Carefoot  in  fee;  the  memorial  was 
signed  by  Carefoot.  As  against  him  this  would  be  evidence 
of  the  contents  of  the  mortgage ; as  against  Lynch  the  memo- 
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rial  of  the  last  deed  would  be  evidence  of  its  contents.  If, 
therefore,  the  defendant  derives  title  from  Carefoot,  he 
also  derives  title  from  Lynch,  and  the  memorials  that  would 
be  evidence  against  them  as  admissions,  bind  him  also.  If 
no  privity  was  established  between  defendant  and  Lynch  or 
Carefoot,  of  course  he  is  not  affected  by  their  admissions. 

So  far,  therefore,  as  any  of  these  objections  go,  I do  not 
think  they  are  sufficient  to  prevent  this  rule  being  made 
absolute.  On  the  general  merits,  if  .the  verdict  had  been  for 
the  demandant,  we  ought  not,  in  my  opinion,  to  have  interfered. 
The  only  issues  on  which  there  was  any  real  contest  were 
those  on  ne  unques  accouple  and  ne  unques  seisie  que  dower. 

On  either  of  them  there  was  sufficient  legal  evidence  to 
sustain  the  demandant’s  case.  I apprehend  the  former  was 
that  on  which  the  jury  have  not  felt  satisfied,  and  this  was 
purely  a question  of  evidence  which  was  left  to  them  with  a 
charge  not  complained  of.  This  is  a second  verdict  in  defen- 
dant’s favour  on  the  same  issue.  No  doubt  if  a verdict  is 
perverse  (i.e.)  if  the  jury  refuse  to  abide  by  the  law  as  correctly 
given  to  them  by  the  judge,  any  number  of  verdicts  would  be 
rightfully  set  aside  ; but  when  the  question  is  one  of  disputed 
fact  only,  then  the  application  for  a new  trial  is  an  appeal  to 
the  discretion  of  the  court,  and  where  there  are  concurring 
verdicts  it  must  be  an  almost  flagrant  case  of  mistake  or 
misapprehension  to  induce  the  court  to  interfere.  While  free 
to  admit  that  I think  the  demandant  gave  sufficient  evidence 
to  entitle  her  to  a verdict,  I cannot  from  anything  that  appears 
feel  justified  in  intimating  that  prejudice  or  corrupt  motives 
have  any  place  in  producing  these  two  verdicts,  or  that  they 
may  not  have  done  right  in  rejecting  the  testimony  given, 
in  not  relying  on  the  proof  of  marriage  offered.  The 
demandant  relied  upon  proving  her  marriage  not  by  the 
evidence  of  any  person  who  was  present  at  its  celebration,  nor 
by  the  production  and  proof  of  any  certificate  given  by  a 
duly  authorised  clergyman  certifying  that'  he  had  celebrated  it. 
She  relied  on  evidence  of  reputation  only,  the  marriage  was 
said  to  have  taken  place  in  Ireland  many  years  ago,  nearly 
thirty,  and  the  evidence  of  reputation  was  that  of  persons 
who  had  known  the  demandantand  her  alleged  husband  inand 
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before  the  year  1837,  who  spoke  of  them  as  living  together 
and  being  received  as  husband  and  wife  at  that  time,  and  one 
of  them  heard  their  marriage  spoken  of  as  just  having  taken 
place.  Neither  of  these  witnesses  appeared  to  have  been 
equals  in  social  standing  with  Captain  Lynch,  and  there  was 
very  little  evidence  of  the  opportunity  which  either  had  to 
know  what  in  fact  was  the  reputation  of  marriage  between 
these  parties,  and  whether  that  reputation  continued  up  to 
the  time  after  1837  or  not.  While",  as  I have  already  stated,  I 
think  this  evidence  would  have  warranted  the  jury  in  finding 
this  issue  in  demandant’s  favour,  I equally  think  it  was  far 
from  being  conclusive  evidence,  and  two  juries  having  de- 
cided the  same  way  on  this  issue,  I think  we  are  not  called 
upon  to  interfere. 

In  my  opinion  the  rule  must  be  discharged. 

Per  Cur. — Kule  discharged. 


Hunt  et  al.  v.  Hespeler. 

Obstruction  of  water-course — Prescriptive  right . 

Whenever  a right  to  interfere  with  the  natural  course  of  a stream  is  at- 
tempted to  be  set  up  by  prescription,  the  exercise  of  such  right  to  the 
full  extent  claimed  must  be  shewn  throughout  the  period  for  which  the 
right  is  claimed,  and  not  that  the  right  had  accrued  within  the  time 
allowed  by  the  act,  but  had  not  been  exercised  till  of  late. 

The  declaration  in  this  case  alleges  the  plaintiffs  possession 
* of  certain  premises  with  a mill  and  factory  adjoining  the 
River  Speed,  and  plaintiffs’  right  to  the  benefit  of  the  water 
of  the  stream,  which  had  been  used,  and  still  ought  of  right 
to  flow  in  its  usual  flow  and  current  sufficiently  regular  and 
proper  to  plaintiffs’  premises,  &c.,  for  supplying  the  same 
with  water  for  working  the  same,  and  for  other  beneficial 
purposes  in  that  behalf.  Yet  defendant,  on  &c.,  wrongfully 
and  injuriously  raised  in  height,  lengthened,  tightened,  and 
enlarged  a certain  dam  across  the  stream  higher  up  than 
the  said  premises  to  a muck  greater  height  than  the  same  had 
heretofore  been,  and  of  right  ought  to  have  been , and  kept 
the  same  so  raised  in  height,  lengthened,  tightened,  and 
enlarged  ; and  by  means  thereof,  and  of  certain  hatches,  &c., 
connected  therewith  stopped,  hindered,  &c.,  large  quantities 
of  water  from  flowing  along  its  usual  and  proper  course, 
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flow  and  current  to  the  plaintiffs’  premises,  and  from 
supplying  the  same  with  the  usual,  proper  and  regular  flow 
of  water  for  the  working  thereof,  as  the  same  of  right  ought 
to  have  done,  and  otherwise  would  have  done,  and  by  means 
thereof  caused  divers  other  large  quantities  of  water  to  flow 
to  the  plaintiffs’  premises  in  unequal  quantities,  and  more 
irregularly  than  the  same  had  heretofore  done,  and  of  right 
ought  to  do,  by  means  whereof,  (fee.  Third  plea — as  to  the 
raising  in  height,  lengthening,  tightening  and  enlarging  the 
dam,  and  as  to  the  stopping  and  hindering  the  wafers  of  tjle 
stream  from  running  and  flowing  in  their  usual  and  proper 
course,  and  flow,  and  current  to  the  plaintiffs’  premises,  and 
from  supplying  the  same  with  the  usual,  proper,  and  regular 
flow  of  water,  and  causing  the  water  to  run  and  flow  to  the 
plaintiffs’  premises  in  unequal  quantities,  and  more  irregu- 
larly than  the  same  had  heretofore  done,  and  otherwise  would 
have* done,  and  of  right  ought  to  do  ; — defendant  says  that 
long  before,  and  at  the  said  time,  when,  &c.,  he  was  the 
lawful  occupier  of  certain  mills  and  premises  higher  up  the 
stream  than  the  premises  of  the  plaintiffs,  and  of  the  said 
dam  higher  up,  &c.,  and  from  which  dam  the  mills  and 
premises  of  plaintiffs  were  supplied  with  water  for  working 
the  same,  and  that  defendant  and  others,  occupiers,  &c.,  had, 
as  such  occupiers,  actually  enjoyed  as  of  right,  and  without 
interruption  for  the  full  period  of  twenty  years  next  before 
the  commencement  of  this  suit  the  right  and  easement  of 
erecting  a dam  across  the  stream  on  defendant’s  premises  of 
a sufficient  height  to  raise  the  entire  water  of  the  stream 
above  the  natural  level,  and  from  time  to  time  whenever  it 
was  necessary  for  the  working  defendant’s  mill,  of  keeping, 
supporting,  maintaining,  repairing,  and  raising  in  height, 
lengthening,  tightening,  and  enlarging  the  road  dams  thereof 
for  the  better  enjoyment  of  the  stream,  and  due  working  defen- 
dant’s mills,  and  penning  back  by  means  of  the  said  dam  all  the 
waters  of  the  stream,  and  of  keeping  the  same  penned  back 
from  time  to  time,  and  for  such  long  space  of  time  as  was 
necessary  for  the  beneficial  enjoyment  by  defendant  of  his 
mills,  all  the  waters  of  the  stream,  and  of  permitting  the 
same  to  flow  forth  at  such  times  as  defendant  required  the 
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'same,  or  the  working  of  his  mill,  and  after  the  waters  of  the 
said  steam  had  been  so  used  by  defendant,  and  in  such 
quantities  as  he  required  the  same,  then  to  permit  the  waters 
to  flow  at  such  irregular  intervals,  and  in  such  unequal 
quantities  as  the  same  necessarily  came  after  being  used  as 
aforesaid ; and  that  defendant  at  the  said  time  when,  &c., 
having  occasion  to  work  his  mills  in  the  exercise  of  his  said 
right  and  easement,  and  because  it  was  necessary  to  the  due 
working  of  his  mills,  and  the  due  enjoyment  of  the  stream  so 
raised  in  height,  and  of  all  the  waters  thereof,  and  because 
the  dam  had  sunk  and  been  levelled  from  its  proper  level, 
and  was  out  of  repair  and  leaky,  raised  the  dam  to  such 
height  as  was  necessary  for  the  purpose  of  penning  back  all 
the  waters,  and  maintained,  supported,  repaired,  lengthened 
and  heightened  the  dam,  and  penned  back  all  the  waters,  and 
kept  them  penned  back,  and  permitted  the  same  to  flow  forth 
at  each  time  as  he  required  for  working  his  mill,  and  thereby 
caused  the  waters  in  very  small  quantities  to  run  unequally 
and  irregularly,  as  the  same  had  during  the  said  period  of 
twenty  years  therefore  done  and  of  right  ought  to  have  done, 
doing  no  damage  to  plaintiff  more  than  was  necessary  for 
working  defendant’s  mills  and  right  of  his  easement.  Quce 
sunt  eadem,  <Ssc. — Verification. 

Demurrer — because  the  right  claimed  is  stated  with  too 
little  precision,  too  generally  so,  that  no  certain  issue  can  be 
taken  on  it,  and  that  the  penning  back  of  the  waters  stated 
in  the  declaration  is  not  sufficiently  confessed  and  avoided  ; 
that  the  plea  is  pleaded  to  the  whole  cause  of  action,  and 
answers  only  a part ; that  the  acts  admitted  in  the  plea  to 
be  done  are  not  sufficiently  connected  with  and  within  the 
right  claimed  in  the  plea,  and  that  it  is  uncertain  what  and 
how  much  of  the  grievances  complained  of  are  covered  by 
the  plea. 

D haper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  declaration  appears  to  me  to  be  so  framed  as  to 
concede  that  the  defendant  had  acquired  certain  rights  in 
and  over  the  waters  of  the  stream,  and  to  the  use  thereof 
so  that  the  plaintiffs  in  fact  are  complaining  of  an  excess  of  a 
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recent  extension  of  what  the  defendant  lawfully  possessed,, 
to  the  plaintiffs’  damage.  As  was  pointed  out  in  the  argu- 
ment the  plaintiffs  did  not  claim  a right  that  the  stream 
should  he  allowed  to  flow  in  its  natural  flow  and  current ; 
but  in  its  usual  flow : that  is,  I understand,  in  that  flow 
which  had  become  usual  from  and  by  the  use  of  the  defendant’s 
admitted  right.  The  plaintiffs  therefore  claimed  only  a 
right  in  the  water  of  the  stream,  and  the  use  thereof,  qualified 
by  the  defendant’s  right  to  have  a dam  across  the  stream 
and  higher  up  than  plaintiffs’  premises,  as  it  had  existed 
before  the  grievances  complained  of  were  committed,  and  his 
(defendant’s)  right  to  use  the  water  so  penned  back,  and 
from  time  to  time  allowed  to  flow  onward  for  the  working  of 
his  mill.  The  plea  at  first  view  appeared  to  me  to  be  no 
more  than  a denial  that  the  defendant  had  infringed  this 
qualified  right,  and  that  on  this  demurrer  it  might  be  sustained; 
but  on  a closer  consideration  and  examination  of  both  the 
declaration  and  plea,  I have  arrived  at  a different  conclusion. 
The  defendant  is  defending  himself  under  our  prescription  act, 
and  by  the  plea  asserts  a prescriptive  right  beyond  the  right 
admitted  by  the  plaintiffs.  Not  merely  a right  to  have 
things  in  the  state  in  which  they  were  before  the  acts  were 
done  of  which  the  plaintiffs  complain  as  wrongful ; but  a 
right  to  do  the  very  things  which  form  the  subject  matter 
of  the  action,  namely,  to  increase  the  dam  from  time  to  time, 
and  as  often  as  it  is  requisite  for  the  working  of  defendant’s 
mills,  in  height,  length,  and  tightness,  so  as  to  keep  the 
water  in  large  quantities,  and  for  a longer  time,  and  to  let  it 
off  more  or  less  irregularly  and  unequally,  as  may  be  necessary 
for  the  due  working  defendant’s  mills.  Whether  the  defend- 
ant could  establish  a right  acquired  by  twenty  years’ 
enjoyment  to  do  that  which  he  confesses  he  has  done,  and 
which  is  apparently  inconsistent  with  the  right  which  the 
plaintiffs  claim  to  have,  is  not  now  the  question.  What  we 
have  to  decide  is  whether  the  defence  is  well  pleaded.  There 
can  be  no  doubt  that  the  defendant  intends  to  assert  a right 
acquired  by  twenty  years’  enjoyment  by  himself  and  others, 
proprietors  and  occupiers  of  his  mills,  to  raise  the  dam,  or  to 
lengthen  it,  or  to  tighten  it,  to  any  extent  he  or  they  might 
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find  it  suit  their  convenience,  not  to  a definite  height,  or 
length,  not  to  an  extent  that  has  heretofore  actually  existed, 
which  was  necessary  for  the  beneficial  enjoyment  of  his  mills ; 
and  so  with  regard  to  the  length  of  time  to  which  he  is 
entitled  to  keep  the  water  penned  back,  he  claims  a right  to 
do  so  for  any  length  of  time,  longer  or  shorter,  that  he  may 
find  conducive  to  the  profitable  working  of  his  mills.  Such, 
a right  never  can  arise  from  prescription,  for  that  implies  an 
actual  user  to  a given  or  definite  extent  for  the  requisite 
period ; whereas  the  plea  asserts  a right  to  have  existed  to 
vary  the  extent  of  the  easement  whenever  and  to  any  extent 
that  the  defendant  pleases. 

The  effect  of  our  Prescription  Act  is  to  make  an  enjoy- 
ment of  an  easement  for  twenty  years  without  interruption 
presumptive  evidence  of  a right,  though  such  presumption 
may  be  displaced  by  shewing  that  during  that  period  there* 
was  a lease  under  which  the  easement  tenement  was 
occupied,  or  that  it  was  held  either  by  a tenant  for  life  or 
by  a person  under  any  of  the  disabilities  specified  in  the 
act.  The  right  springs  from  the  user  for  twenty  years, 
while  the  plea  does  not  assert  an  actual  enjoyment  for  that 
period  as  of  right ; but  a right  only  recently  brought  into 
exercise,  to  add  to  and  increase  the  preceding  user.  I have 
been  unable  to  find  any  English  authority  bearing  on  the 
case  ; but  it  appears  to  me  undistinguishable  from  McKeepnie 
v.  McKyes,  (9  Upper  Canada  Reports,  Q.  B.  563,)  which  I 
mentioned  just  at  the  close  of  the  argument,  and  upon  that 
authority  as  well  as  upon  the  reason  of  the  thing,  I think  the 
plaintiff  should  have  judgment.  The  defendant  appears  to 
me  to  plead  a prescriptive  right,  in  other  words  a right  arising 
from  twenty  years’  user  without  showing  a user  in  fact,  what 
he  really  does  assert  is  a dormant  right  just  brought  into 
exercise  to  use  the  stream  to  the  damage  of  the  plaintiff.  If 
this  plea  be  good,  and  he  were  next  year  to  raise  the  dam 
ten  feet  higher  and  keep  back  the  water  twice  as  long  as  at 
the  present  time,  it  would  equally  justify  the  injury,  notwith- 
standing the  greater  injury  inflicted  and  the  alteration  of  the 
pre-existing  state  of  things. 

In  this  case  the  defendant  had  also  pleaded  not  guilty,  and 
35  6 C.  P. 
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a traverse  of  the  plaintiff’s  right  on  which  issue  was  taken, 
and  it  was  brought  down  to  be  tried,  as  well  as  to  assess 
contingent  damages  on  the  demurrer  at  the  last  assizes, 
at  Berlin,  before  Burns,  J.  It  was  clearly  proved  that  the 
defendant  had  both  heightened  and  lengthened  his  dam  within 
the  last  ten  years,  and  the  real  point  contended  at  the  trial 
was  whether  that  had  caused  any  injury  to  the  plaintiff.  The 
defendant’s  mill  and  dam  is  about  three  miles  higher  up  than 
the  plaintiff’s,  and  between  the  two  a considerable  stream 
flows  into  the  River  Speed,  on  which  both  mills  are  situated, 
and  there  are  two  mills  between  the  plaintiff’s  and  defendant’s, 
and  several  others  again  above  defendant’s ; in  all  which  it 
was  proved  to  be  the  practice  from  time  to  time,  and  as  often 
as  they  should  run  the  water  off  by  their  machinery,  to  shut 
down  their  gates  and  stop  the  water  until  their  ponds  were  full 
again.  Some  of  the  plaintiff’s  witnesses  spoke  very  posi- 
tively as  to  there  being  a very  perceptible  change  in  the 
flow  of  the  stream,  bpth  in  being  delayed,  and  particularly 
in  the  irregularity  and  unequal  quantity  of  water,  after 
the  defendant  had  raised  and  enlarged  his  dam.  While  on 
the  defendant’s  side  evidence  was  adduced  to  establish  that 
this  irregularity  arose  from  mill-dams  further  up  the  stream 
than  his ; and  that  the  water  was  not  stopped  or  suffered 
to  flow  by  him  to  the  plaintiff’s  injury.  The  case  was  left  to 
the  jury,  with  a charge  that  is  not  complained  of,  and  they 
found  for  plaintiff  with  £25,  which  Irving,  for  defendant, 
has  moved  to  set  aside,  as  contrary  to  law  and  evidence. 

I cannot  say  I see  any  sufficient  ground  for  interfering, 
and  am  of  opinion  that  the  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 


Griffiths  v.  Municipality  of  Grantham. 

Notice — School  section. 

Before  any  alteration  can  be  made  in  the  limits  of  a school  section,  notice 
must  be  given  to  the  parties  interested  in  the  proposed  alteration,  before 
the^passing  of  the  by-law  authorising  the  same. 

In  Easter  term  last  W.  Eccles  obtained  a rule  nisi  to 
quash  a by-law  passed  the  14th  of  May,  1856,  entitled, 
« An  act  for  the  more  equitable  arrangement  of  the  school 
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section  in  the  township  of  Grantham,”  or  such  part  of  it  as 
relates  to  section  No.  4,  because  the  parties  affected  thereby 
were  not  duly  notified  of  the  intention  to  pass  such  by-law 
or  to  make  any  alterations,  and  because  no  request  was  made 
by  the  freeholders  or  householders  to  make  such  alterations, 
nor  was  any  meeting  held  for  that  purpose.  The  affidavits 
filed  shewed  that  the  boundaries  of  school  section  No.  4 had 
been  altered  by  this  by-law ; and  they  negatived  any  notice 
to  the  parties  affected,  any  request  by  the  freeholders  or 
householders  to  make  the  alteration,  and  the  holding  of  any 
public  meeting  for  that  purpose. 

No  cause  was  shewn.  The  rule  was  served  on  the  5th  of 
June  last,  and  enlarged  to  Trinity  Term,  when  it  was  moved 
absolute,  and  reference  made  to  Ness  v.  Municipality  of 
Saltfleet,  in  which  the  necessity  of  notice  been  given  to  par- 
ties to  be  affected  by  any  alteration  of  the  boundaries  of  a 
school  section,  before  any  step  is  taken  towards  such  altera- 
tion is  distinctly  recognised. 

In  the  case  referred  to,  though  it  was  my  misfortune  to 
differ  in  opinion  from  the  majority  of  the  court  as  to  the 
necessity  of  a request  from  the  freeholders  or  householders 
of  a school  section,  and  of  a public  meeting  for  that  purpose 
as  a condition  precedent  to  the  township  council  making  the 
alteration,  the  court  was  unanimous  as  to  the  necessity  of 
notice.  The  statute,  as  was  then  remarked,  makes  no  pro- 
vision for  the  form  of  the  notice,  nor  for  the  mode  in  which 
it  is  to  be  given,  nor  by  whom  ; but  still  it  requires  notice, 
the  affidavits  pegative  any  notice,  and  none  is  asserted  on 
the  part  of  the  municipality. 

The  promptitude  of  this  application  relieves  us  from  any 
difficulty  resulting  from  possible  inconvenience  to  arise  from 
the  by-law  being  quashed,  if  that  could  have  any  influence. 

In  my  opinion  the  rule  should  be  made  absolute,  with  costs 

Rule  absolute. 
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Lizars  v.  Farrell. 

Assumpsit — Partnership. 

Where  a question  of  fact  has  been  properly  left  to  a jury,  the  court  will  not 
disturb  the  verdict. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non- 
assumpserunt. 

The  particulars  were  for  “ 29  Weymouth  pine  trees  at 
your  selection  from  the  pine  grove  as  agreed  with  Mr.  Wil- 
liam Farrell  at  £3 — £87.” 

At  the  trial  before  Hagarty , J.,  in  March  last  at  Goderich, 
the  question  in  dispute  turned  wholly  on  the  liability  of  the 
defendant,  Henry  G.  Farrell.  The  evidence  was  conflict- 
ing, Some  of  the  plaintiff’s  witnesses  did  not  assert  a part- 
nership between  the  defendants ; but  seemed  to  consider 
that  Henry  G.  Farrell  was  acting  in  the  employ  of  the 
other  defendant  in  superintending  the  constructing  of  the 
bridge  for  which  the  timber  in  question  was  procured.  No 
proof  of  the  contract  for  the  construction  of  the  bridge  under 
which  one  or  both  defendants  acted,  was  offered  on  either 
side,  though  that  would  doubtless  have  shewn  whether  one  or 
both  defendants  were  the  actual  contractors.  The  case  was 
one  properly  for  the  jury,  and  properly  left  to  them,  with 
a direction  unexcepted  to.  They  decided  for  the  defendants 
virtually,  for  they  gave  a verdict  for  the  defendant  Henry, 
and  against  the  other  defendant,  William,  for  j£68  10s. 

McDermott , in  Easter  term,  obtained  a rule  nisi  for  a new 
trial  without  costs,  on  the  law  and  evidence,  and  that  the 
verdict  was  against  the  judge’s  charge,  and  the  weight  of 
evidence,  and  for  the  discovery  of  fresh  evidence. 

Richards,  A.,  in  Trinity  term,  shewed  cause,  filing  the  affi- 
davit of  William  F.  Farrell,  expressly  denying  any  copart- 
nership in  this  transaction,  or  at  the  time  of  the  obtaining 
these  trees  from  plaintiff. 

Draper,  C.  J., — I think  the  plaintiff  fails  on  the  objec- 
tions that  the  verdict  was  against  law  and  evidence,  or 
against  the  judge’s  charge  or  the  weight  of  evidence.  If  the 
jury  had  found  for  the  plaintiff,  I should  not  have  been  dis- 
posed to  interfere,  the  evidence  being  very  equally  balanced, 
and  the  learned  judge  placing  it  in  a correct  light  before 
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the  jury.  And  as  they  have  decided  against  the  plaintiff  I 
see  no  better  or  stronger  ground  for  setting  aside  their 
verdict. 

As  to  the  discovery  of  new  evidence,  for  all  that  is  sworn 
the  plaintiff  was  as  well  aware  of  it  before  the  last  trial  as 
now.  He  makes  no  affidavit,  but  the  partner  of  his  attorney 
swears  that  they  have  discovered  evidence  of  which  they  were 
not  aware  when  the  last  trial  took  place,  which  in  the  judg- 
ment of  the  deponent  would  ensure  a verdict  to  the  plaintiff 
Against  this  there  is  the  positive  affidavit  of  the  defendant, 
William  Farrell,  who  must  know  the  truth.  And  the  affidavit 
filed  for  the  plaintiff  is  quite  consistent  with  the  possibility 
that  the  evidence  may  only  be  of  facts,  from  which  a part- 
nership may  be  inferred,  and  which  facts  may  have  been  un- 
known to  the  plaintiff,  and  therefore  could  have  had  no 
influence  in  inducing  him  to  believe  that  the  defendants  were 
actually  partners.  His  bill  of  particulars  shews  that  his 
dealing  was  with  William  Farrell  for  the  sale  of  the  trees. 

I should  be  willing  to  allow  the  plaintiff,  if  he  so  desires, 
to  take  a nonsuit.  Otherwise,  in  my  opinion,  this  rule  must 
be  discharged. 


Adams  v.  Capner. 

Administrator — Promise  by  to  pay  debt  of  intestate — Conditional. 

Where  in  an  action  on  a promissory  note  against  defendant  as  administrator 
of  the  maker,  who  died  before  the  note  fell  due,  it  was  left  to  the  jury  to 
say  on  the  whole  evidence  whether  defendant  at  any  time  after  the  note  was 
due  promised  without  condition  or  qualification,  or  only  in  reference  to  the 
assets  of  the  estate  of  the  intestate,  to  pay  the  note ; and  the  jury  having 
found  for  the  defendant,  the  court  refused  to  disturb  such  finding. 

Assumpsit  on  a promissory  note,  dated  1st  of  November 
1854,  made  by  one  W.  Atkinson,  payable  to  defendant  at 
six  months  for  £190,  endorsed  by  defendant  to  the  plaintiffs. 
Non-payment  by  Atkinson  after  due  presentment  and  notice 
to  defendant,  averred  whereby,  &c.  2nd  count  on  the  same 
note  averring  the  endorsement  by  defendant  to  plaintiffs, 
and  that  after  the  note  became  due,  and  whilst  plaintiffs 
were  the  lawful  holders,  defendant,  in  consideration  that 
plaintiffs  at  defendant’s  request  would  give  time,  promised 
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plaintiffs  that  he  would  give  them  his  promissory  note,  en- 
dorsed by  some  person,  payable  in  either  three,  six,,  or 
twelve  months,  with  interest  for  the  amount  due  on  the 
first  mentioned  note.  Averment — That  plaintiffs  were  wil- 
ling to  forbear  and  give  time,  of  which  defendants  had  notice $ 
yet  defendant,  though  requested,  did  not  give  such  note,  &c. 
Pleas,  1st,  to  first  count — Note  not  duly  presented.  2nd,  to 
first  count — No  notice  to  defendant  of  non-payment.  3rd,  to 
second  count — Non-assumpsit. 

The  case  was  tried  at  Niagara,  in  April  last,  before  Sir 
J.  B.  Robinson,  C.  J.  It  appeared  that  before  the  note 
fell  due,  Atkinson  died,  and  when  it  fell  due  no  present- 
ment of  it  was  made  to  any  one,  nor  was  any  notice  given 
to  defendant.  Some  time  after  the  note  fell  due,  defendant, 
by  the  advice  of  the  party  in  whose  hands  the  note  was  as 
agent  for  the  plaintiffs,  took  out  letters  of  administration, 
and  said  he  would  pay  the  note  out  of  the  assets  of  the 
estate.  He  also  said  he  would  give  another  note,  saying  he 
wanted  time.  It  was  proposed  to  give  to  him  a note  at  three, 
six,  or  twelve  months ; but  this  was  before  he  administered.  At 
first  he  spoke  of  paying  the  whole,  and  then  said  he  would 
pay  as  much  as  he  could  out  of  the  proceeds  of  the  estate. 
The  jury  was  asked  to  say  whether  defendant,  at  any  time 
after  the  note  was  due,  promised,  without  conditioner  quali- 
fication, or  only  in  reference  to  the  assets  of  the  estate,  if  he 
administered,  and  if  the  assets  would  enable  him  to  pay,  or  as 
much  as  he  might  find  assets  for  paying  ; and  they  were  re- 
commended to  find  for  plaintiff,  reserving  leave  to  defendant 
to  move  to  enter  a nonsuit.  The  jury  said  there  was  no 
absolute  unconditional  promise  proved,  and  they  found  for 
defendant,  and  leave  was  reserved  by  consent  to  the  plaintiff 
to  move  to  enter  a verdict  for  the  sum  due. 

j Eccles,  W.,  in  Easter  term,  obtained  a rule  nisi  accordingly, 
or  for  a new  trial,  the  verdict  being  contrary  to  law  and  evi- 
dence. 

Vankoughnet,  Q.  C.,  shewed  cause.  He  insisted  that  the 
second  count  shewed  no  binding  undertaking  on  defendant’s 
part : that  it  shews  no  cause  of  action  : even  if  it  did  it  could 
only  be  said  to  be  a promise  to  give  a note  at  twelve  months, 
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which  have  not  yet  expired : the  credit  was  stipulated  for, 
and  the  action  should  not  be  brought  until  it  is  expired. 

Eccles,  W.,  contra,  cited  McNiffe  v.  Allan,  6 U.  C.  Q.  B. 
377 ; Brownell  v.  Bonney,  1 Q.  B.  39. 

Draper,  C.  J. — The  first  count  appears  to  me  to  be  put 
out  of  the  question.  It  is  clear  there  was  neither  present- 
ment nor  notice  of  non-payment,  and  the  jury  have  negatived 
any  absolute  unconditional  promise  to  pay.  Nor  do  I see 
anything  in  the  evidence  that  indicates  an  intention  on  the 
defendant’s  part  to  acknowledge  personal  liability,  or  to  bind 
himself  to  pay,  from  which  it  might  be  inferred  he  waived  the 
want  of  notice,  or  acted  and  undertook  in  a manner  as  if  he 
had  received  due  notice  and  meant  to  concede  that  no  diffi- 
culty existed  on  that  score.  All  he  said  in  regard  to  payment 
or  entering  into  any  new  engagement  seems  to  have  related 
to  the  assets  of  Atkinson’s  estate,  and  to  payment  by  means 
of  them,  and  any  undertaking  on  that  foundation  would 
not  admit  personal  liability  as  a party  to  the  note,  and  as 
legally  bound  to  pay  it  in  the  character  of  an  endorser  not 
denying  a sufficient  notice. 

Nor  do  I think  the  evidence  supports  the  second  count, 
admitting  it  to  be  sufficient.  For  if  there  was  no  absolute 
unconditional  promise  made  by  defendant  (and  so  the  jury 
have  found)  then  unless  this  finding  is  confined  to  the  alleged 
promise  to  pay  the  note,  and  does  not  extend  to  the  promise 
stated  in  the  second  count  to  give  a new  note,  that  count 
equally  fails.  Even  if  the  finding  of  the  jury  only  refers  to 
the  promise  stated  in  the  first  count,  we  have  still  to  consider 
whether  on  this  evidence  the  jury  ought  to  have  found  for 
plaintiff  on  the  second  count.  If  not,  we  ought  not  to  order 
the  verdict  to  be  entered  thereon  for  plaintiff,  or  to  grant  a 
new  trial  on  the  objection  that  the  verdict  for  defendant  is 
contrary  to  law  and  evidence  ; I cannot  say  I feel  any  doubt 
that  the  verdict  on  the  evidence  is  right,  and  that  the  plain- 
tiff’s witness  did  not  establish  a case  on  either  count  against 
the  defendant. 

I think  the  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 
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Graham  v.  Nelson  et  al. 

Executrix  de  son  tort. 

Lands  of  the  testator  cannot  be  sold  under  fi.  fa.  against  an  executor  de  son 

tort. 

Ejectment  for  the  north-east  half  of  lot  No.  20  in  the 
third  concession  of  Goulburn. 

The  plaintiff  proved  himself  entitled  to  the  premises  as 
devisee  of  Christopher  Graham,  who  died  seised. 

The  defence  was  that  Christopher  Graham  died  indebted  : 
that  his  widow,  Isabella,  became  executrix  de  son  tort,  and 
was  sued  in  that  character  after  her  subsequent  marriage  to 
one  Avenell : that  judgment  was  rendered  against  them  in 
that  action  in  the  district  court  of  the  district  of  Bathurst 
for  thirteen  pounds  eight  shillings  and  eight  pence,  on  which 
judgment  a fieri  facias  in  due  course  of  practice  was  sued 
out  against  the  lands  and  tenements  of  Christopher  Graham, 
deceased,  and  these  premises  were  sold  under  that  execution 
by  the  sheriff,  who  duly  executed  a conveyance  thereof, 
under  which  the  defendant  claimed. 

I directed  a verdict  for  the  plaintiff,  reserving  leave  to  the 
defendants  to  move  to  enter  a verdict  for  themselves  if,  on 
the  facts,  the  court  should  be  of  opinion  that  they  ought  in 
law  to  succeed. 

A rule  nisi  was  accordingly  granted  last  Easter  term,  to 
which  Eccles,  Q.  C.,  in  Trinity  term,  shewed  cause. 

Draper,  C.  J. — The  question  has  been  expressly  decided  in 
the  Court  of  Queen’s  Bench,  and  if  my  memory  serves  me  cor- 
rectly, in  more  than  one  case ; and  it  was  held  that  a recovery 
against  an  executrix  de  son  tort  gave  no  right  to  the  party 
obtaining  such  judgment  to  have  execution  against  the  lands 
of  the  assumed  testator.  It  would  be  a singular  state  of 
things  were  it  otherwise.  That  such  execution  may  be  ob- 
tained against  the  lands  of  a testator  or  intestate,  founded 
upon  *a  judgment  against  the  lawful  executor  or  administra- 
tor, has  been  held  to  be  the  law  ever  since  the  case  of  Gardner 
v.  Gardner,  and  too  many  titles  depend  upon  that  decision 
for  this  or  any  court,  short  of  one  of  final  resort,  to  interfere 
with  it.  If  there  is  any  doubt  whether  that  case  was  rightly 
decided,  then  there  is,  I apprehend,  strong  reason  to  warrant 
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the  legislature  in  sustaining  titles  obtained  under  it,  and 
they  would  probably,  if  necessary,  go  that  length  even  if  they 
did  declare  the  law  in  accordance  with  that  decision.  But  I 
take  leave  to  say,  that  in  my  humble  opinion  that  case  goes 
far  enough,  and  it  becomes  the  duty  of  the  courts  see  that 
the  principle  of  it  is  not  abused.  Now  an  executor  de  son 
tort  cannot  be  looked  upon  as  representing  the  estate  of  a 
deceased  debtor,  any  further  than  to  hold  him  liable  for  his 
intromissions  with  such  estate.  The  creditor  must  against 
him  prove  the  claim  due  by  the  deceased  debtor,  or  he  has 
no  right  to  the  proceeds  of  any  portion  of  the  estate;  but 
doing  so,  he  has  a plain  right  to  insist  on  satisfaction  from 
that  estate  in  the  hands  of  any  person  who  has  so  possessed 
himself  of  and  dealt  with  it  in  such  manner  as  he  could  not 
lawfully  have  done  without  being  a rightful  executor.  Up 
holding  as  we  have  always  upheld  the  distinction  between 
real  and  personal  estate,  and  considering,  as  I have  always 
supposed  to  be  the  law,  that  real  estate  is  not,  under  the 
statute  5 Geo.  II.,  assets  in  the  hands  of  an  executor  or 
administrator  to  be  administered  by  him,  but  assets  to  be 
reached  through  the  medium  of  a judgment  against  him, 
there  is  no  difficulty  in  distinguishing  between  the  rights  ot 
a creditor  against  the  real  estate  of  a deceased  debtor  when 
his  judgment  is  recovered  against  a right  representative  of  it, 
nor  an  executor  de  son  tort ; and  if  the  distinction  be  some- 
what subtle  when  we  endeavour  to  argue  it  out,  it  is,  I 
apprehend,  maintainable,  and  we  ought  to  be  alive  to  pre- 
vent the  monstrous  injustice  of  a contrary  holding. 

The  heirs  at  law  or  devisees  of  real  estate,  sold  as  this 
has  been,  may  have  some  technical  difficulty  in  establishing 
that  the  judgment  which  on  the  face  of  it  was  recovered 
against  an  executor — which  prima  facie  at  least  means 
lawful  executor — was  in  truth  recovered  against  a stranger 
to  the  estate  wrongfully  assuming  the  character  of  an  exe- 
cutor. But  no  such  difficulty  presents  itself  in  this  case, 
where  the  fact  was  expressly  asserted  at  the  trial  by  the 
plaintiff  and  was  not  denied  by  the  defendants,  one  of  whose 
witnesses  was  the  attorney  who  conducted  the  original  suit, 
36  6 C.  P. 
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and  who  proved  the  fact  from  his  own  knowledge,  without 
any  objection  to  the  admissibility  of  his  testimony. 

We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 

f 


Creighton  v.  Chambers. 

New  trial — Verdict  against  evidence. 

In  the  case  of  a disputed  .boundary  line  between  two  farms,  conflicting  evi- 
dence was  given  as  to  how  far  an  old  line,  which  was  admitted  to  have  been 
part  of  the  original  survey  of  the  township,  extended,  and  the  defendant 
proved  acts  of  ownership  by  himself  and  predecessors,  entitle  over  the 
locus  in  quo  in  putting  up  a brush  fence  more  than  twenty  years  before  ac 
tion  brought,  and  cutting  timber  since,  and  the  jury  found  in  favour  of  the 
plaintiff. 

Held,  the  jury  were  warranted  in  such  finding,  and  the  court  will  not  interfere 
with  the  conclusion  of  a jury  on  questions  of  fact,  unless  they  see  good  rea- 
son for  thinking  the  verdict  unjust  and  against  the  weight  of  evidence. 

Trespass  quare  clausum  fregit  to  the  east  half  of  lot 
number  sixteen,  third  concession  Fredericksburg.  Pleas, 
first — Not  guilty.  Second  — The  close  not  plaintiff’s. 
Third — Liberum  tenementum. 

The  case  was  tried  in  Kingston,  in  May  last,  before 
McLean , J.  There  was  conflicting  evidence  as  to  whether 
an  old  line  called  Aitkin’s  line,  and  which  seems  to  be  ad- 
mitted to  have  been  a part  of  the  original  survey  of  the 
township  of  Fredericksburg,  extended  from  Hay  bay  as  far 
east  as  to  the  westerly  side  of  lot  number  seventeen,  or  only 
as  far  east  as  the  centre  of  number  sixteen  : that  is,  only 
across  the  west  half  of  number  sixteen.  The  plaintiff  con- 
tended for  the  former  proposition,  or  at  all  events  that  this 
line,  which,  as  far  as  it  went,  both  sides  admitted  to  be  the 
line  of  demarcation  between  the  third  and  fourth  concessions, 
extended  to  the  easterly  side  of  number  sixteen.  The  de- 
fendant denied  that  it  came  farther  east  than  the  centre  of 
lot  number  sixteen,  and  in  effect  asserted  that  the  east  half 
of  number  sixteen  extended  a long  way  further  south  than 
the  west  half  of  the  same  lot  did,  or  that  the  plaintiff  ad- 
mitted number  seventeen  extended;  besides  which,  the 
defendant  gave  evidence  to  shew  that  he,  and  those  under 
whom  he  claimed,  had  actually  occupied  and  possessed 
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the  locus  in  quo  more  than  twenty  years  before  this  action 
was  brought.  The  jury,  however,  after  hearing  the  evidence 
on  both  sides,  gave  a verdict  in  plaintiff’s  favour,  with  two 
pounds  damages. 

Philpotts,  in  Easter  term,  obtained  a rule  nisi  to  set  aside 
this  verdict  and  for  a new  trial,  on  the  ground  that  the 
verdict  was  against  law  and  evidence,  and  for  misdirection. 

Kirkpatrick , Q.  C.,  in  the  present  term,  shewed  cause. 

Draper,  C.  J. — I do  not  perceive  any  misdirection,  nor  does 
it  appear  from  the  learned  judge’s  notes  that  any  objection 
was  made  at  the  trial  as'  to  the  manner  in  which  the  case 
went  to  the  jury. 

Then,  unless  we  see  very  clearly  that  the  jury  have  arrived 
at  a wrong  conclusion  on  the  question  of  facts  submitted  to 
them,  and  that  there  was  good  reason  for  thinking  that  this 
verdict,  which  will  bind  the  rights  of  parties,  was  unjust  and 
contrary  to  the  weight  of  evidence,  or  might  have  the  effect 
of  unsettling  previous  decisions,  or  possessions  held  according 
to  what  had  heretofore  been  deemed  the  true  boundary,  we 
ought  not,  in  my  opinion,  to  interfere.  As  to  possession, 
the  evidence  certainly  shewed  acts  of  ownership  exercised 
more  than  twenty  years  ago,  by  a party  under  whom  the 
defendant  claimed,  and  the  putting  up  a brush  fence  is  an 
act  of  assuming  possession  and  of  occupation  of  a plain  and 
decided  character.  But  I gather  from  the  evidence  that  the 
land  was  not  then  cultivated  or  cleared : that  the  fence  was 
allowed  to  go  to  decay;  and  that  the  subsequent  acts  on 
which  the  defendant  relied  to  shew  a continued  occupation — 
if  he  had  not  the  paper  title — consisted  in  the  occasional 
cutting  of  timber,  the  right  to  do  which  was  occasionally 
denied  by  the  plaintiff,  who  asserted  his  own  right  to  the 
locus  in  quo.  I think,  on  the  evidence,  the  question  as  to 
right  acquired  by  possession  only,  was  fairly  open  to  the 
jury,  and  that  in  deciding  in  the  plaintiff* ’s  favour  they  can- 
not be  said  to  have  done  so  without  evidence,  or,  strictly 
speaking,  against  evidence. 

Then,  as  to  the  question  of  boundary,  it  appears  to  me  the 
weigh tsof  evidence  was  in  the  plaintiff’s  favour.  The  survey 
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of  this  township,  owing  to  various  inlets  and  marshes,  was 
unavoidably  irregular  ; the  concession  lines  in  some  instances 
commenced  both  on  the  east  and  west  sides  of  the  township, 
running  towards  each  other  and  not  meeting,  and  probably 
in  some  instances  overlapping  one  another,  without  the 
knowledge  of  the  surveyors.  It  is  possible  that  this  may 
have  been  the  case  here,  but  the  weight  of  evidence  seems  to 
me  to  favour  the  line  run  from  west  to  east  by  Aitkins  as  the 
established  and  true  boundary  at  the  locus  in  quo,  between 
the  third  and  fourth  concessions ; and  therefore  that  this  rule 
should  be  discharged. 


Childs  v.  The  Great  Western  Railway  Company. 

Railway  agents,  how  far  Corporation  bound  by. 

Railway  companies  are  bound  by  the  contracts  entered  into  by  their 
general  agents  as  to  the  terms  and  conditions  of  carrying  passen- 
gers, although  such  contracts  should,  within  the  means  of  knowledge  of 
the  agent,  be  beyond  the  regulations  made  by  the  railway  company  in 
relation  to  such  matters. 

Trespass,  that  defendants  assaulted  plaintiff,  and  com- 
pelled him  to  go  out  of  a certain  railway  carriage  in  which 
he  was  then  sitting,  contrary  to  law  and  under  a false  asser- 
tion that  he  had  not  paid  his  fare.  Second  count,  similar, 
omitting  the  false  assertion.  Pleas,  first — Not  guilty  by 
statute.  Second — That  after  the  act  16  Vic.  ch.  99,  de- 
fendants were  lawfully  possessed  of  the  Great  Western 
Railway  for  the  carrying  goods  and  passengers  for  certain, 
reasonable  reward : that  just  before  the  said  time,  when, 
&c.,  plaintiff  entered  one  of  the  defendants’  cars,  to  be 
carried  and  conveyed  therein,  and  became  and  was  a pas- 
senger in  the  said  car,  to  be  carried  from  the  city  of 
Hamilton  to  the  Suspension  Bridge  for  fare  to  be  paid  to 
defendants ; and  because  plaintiff,  after  he  had  been  con- 
veyed part  of  the  way,  neglected  and  refused  to  pay  such 
fare,  and  although  the  same  was  duly  demanded,  and  after 
such  demand  and  refusal  refused  to  go  out  of  the  car,  when 
requested,  and  though  the  train  of  cars  was  then  stopped  at 
a usual  stopping  place,  defendants,  at  the  said  time,  &c.,  and 
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at  such  usual  stopping  place,  gently  laid  hands  on  plaintiff 
and  put  him  out.  using  no  unnecessary  force  quce  sunt  eadem . 
Replication  to  second  plea — That  one  A.  J.  Spaulding  was 
agent  to  defendants  at  the  city  of  Chicago,  for  the  purpose 
of  selling  tickets  and  receiving  fare  from  persons  desirous  of 
travelling  from  thence  to  the  Suspension  Bridge,  in  so  far  as 
they  could  be  carried  by  defendants’  railway,  which  formed  a 
portion  of  a line  of  several  connected  railways,  and  for  mak- 
ing contracts  in  respect  thereof : that  plaintiff  was  at  Chicago, 
and  desirous  of  being  carried  from  thence  to  the  Suspension 
Bridge,  and  applied  to  the  said  Spaulding  so  being  such  agent: 
that  Spalding  then,  in  consideration  of  payment  by  plaintiff 
to  him  as  such  agent,  and  on  behalf  of  defendants,  he  then 
having  full  power  so  to  do,  agreed  with  plaintiff  that  he  should 
be  conveyed  by  said  cars  of  defendants  from  Windsor,  in 
Upper  Canada,  to  the  Suspension  Bridge,  without  being  sub- 
ject to  pay  any  further  fare  : that  while  plaintiff  should  be 
on  the  said  railway  of  defendants  he  might  stop  at  any  point 
thereon  as  often  as  he  should  desire,  and  might  resume  his 
seat  in  the  same  or  any  other  car  of  the  defendants,  at  any 
subsequent  day  or  time  within  the  period  of  fifteen  days 
thereafter,  until*  the  journey  should  have  been  completed, 
without  any  further  payment  of  fare  : that  under  this  agree- 
ment the  defendant  was  carried  from  Windsor  to  Hamilton, 
and  there  remained  twelve  hours  ; and  then,  and  within  the 
period  of  fifteen  days,  he  entered  the  car  of  defendants  for 
the  purpose  of  being  carried  to  the  Suspension  Bridge,  and 
was  then  so  being  carried  when  the  conductor  of  that  train 
demanded  additional  fare,  which  plaintiff  refused  to  pay,  which 
is  the  neglect  and  refusal  in  the  second  plea  mentioned,  &c. 

Rejoinder. — That  Spaulding  had  not,  at  the  time,  &c.,. 
authority  from  defendants  to  agree  with  plaintiff'  on  behalf 
of  defendants  in  manner  and  form,  &c. 

At  the  trial,  at  Hamilton,  in  April,  before  Sir  J.  B. 
Robinson,  C.  J.,the  plaintiff  proved  that  he  had  boughtaticket 
divided  into  three  parts,  on  the  2 3rd  of  April,  1855,  at  the 
.office  of  the  Central  Michigan  Railway,  in  Chicago  : it  was 
printed  on  paper ; one  was  for  the  passage  from  Chicago  to 
Detroit,  the  second  from  Windsor,  in  Upper  Canada,  to  the 
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Suspension  Bridge,  the  third  for  crossing  the  bridge.  The 
part  or  coupon  for  the  passage  on  defendants’  railway  was 
as  follows : 

“ Michigan  Central  Railroad. 

“ I.  First  Class — $13. 

“ Chicago  to  Suspension  Br.,  via. 

“ Great  Western  Railway.  Detroit  to  suspension  bridge. 

(Signed),  A.  S.  Spaulding.” 

“No  carrier  represented  by  either  'of  these  tickets  is 
responsible  for  the  passenger  or  baggage  while  upon  the 
line  or  route  of  either  of  the  other  tickets.  Good  for  15 
days  to  allow  for  stopping  over  at  the  ends  of  the  several 
roads.” 

“ 918  (Signed),  Thomas  Frasar,  Agent.” 

This  ticket  was  bought  from  one  Wentworth,  who  after 
these  transactions  informed  plaintiff’s  witness  that  he, 
Wentworth,  was  Spaulding’s  employee.  Spaulding  had  an 
office  in  the  City  of  Chicago,  but  not  at  the  railway  depot. 
In  reply  to  an  inquiry,  Wentworth  informed  plaintiff 
that  he  might  stop  as  often  and  as  long  as  he  pleased  on 
the  road ; anywhere  as  the  witness  understood.  The  witness 
who  was  plaintiff’s  son,  swore  that  he  had  often  purchased 
similar  tickets,  both  from  Chicago  to  the  Suspension  Bridge, 
and  also  at  Elgin,  the  Canada  side  of  the  Suspension  Bridge, 
to  Chicago  : that  the  usual  practice  was,  after  leaving  Chicago 
or  Windsor,  for  the  conductor  to  take  away  the  coupon  or  part 
of  the  ticket  for  passage  to  Detroit  or  the  Suspension  Bridge 
and  to  give  another  check  or  ticket  which  passes  the  traveller 
to  the  place  stated  in  the  coupon  or  part  of  the  ticket  thus 
taken  away.  Spaulding,  as  the  witness  believed,  was  general 
agent  for  the  Central  Michigan  Railway,  but  he  did  not 
know  whether  he  was  a superintendent.  The  witness  also 
said  it  took  twenty-four  hours  to  go  through  from  Chicago 
to  the  Suspension  Bridge,  not  stopping  over  at  any  inter- 
mediate place.  A conductor  on  the  Great  Western  Railway 
was  also  called,  and  proved  that  in  1855,  he  issued  checks  in 
the  following  form  : 

“ Keep  this  ticket  in  sight  when  the  conductor  is  passing 
through  the  cars.  Great  Western  Railway.  Conductors’ 
Exchange  Ticket.  Good  for  one  first-class  passage  to  Sus- 
pension Bridge.  Stanton.” 
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The  words  “to  Suspension  Bridge ” were  printed  over  some 
other  words  which  were  in  much  smaller  type,  and  which  were 
consequently  nearly  illegible,  the  words  “ available  only  ” 
being  the  only  ones  which  were  quite  distinct.  It  was  proved 
that  according  to  the  regulations  at  that  time  in  force,  the 
conductor  received  from  each  passenger  the  ticket  which 
entitled  the  said  passenger  to  be  carried,  and  gave  him  a 
check  like  the  one  above  set  forth,  having  the  conductor’s 
name  printed  on  it ; that  if  any  passenger  had  a through 
ticket,  such  as  the  plaintiff’s,  he  might  obtain  a check  from  the 
conductor  who  took  his  ticket,  such  check  authorising  him  to 
stay  over  at  any  station  on  the  line  as  long  and  as  often  as  he 
pleased,  though,  since  the  occurrence,  a change  had  taken 
place  limiting  these  “ lie  over  tickets  ” to  three  days.  But 
the  plaintiff,  so  far  as  was  shewn,  made  no  such  application, 
but  took  the  check  produced  without  remark  or  question. 
The  plaintiff  stopped  over  at  Paris,  and  proceeded  to 
Hamilton  by  a subsequent  train,  the  conductor  of  which 
objected  to  pass  him  upon  Stanton’s  check,  but  upon 
some  interference  of  passengers  who  said  they  knew  plain- 
tiff, he  allowed  plaintiff  to  go  on  to  Hamilton,  and  to  retain 
Stanton’s  check,  who  took  his  seat  next  morning  (25th  of 
April,  1845,)  in  a train  which  began  its  trip  at  Hamil- 
ton, not  being  connected  with  a train  coming  from  the  west 
of  that  city.  The  plaintiff  stated  to  a witness  that  he  ex- 
pected a difficulty,  before  he  produced  Stanton’s  check  to 
the  conductor,  who  refused  to  accept  it,  and  told  plaintiff 
that  unless  he  paid  the  fare  to  the  Suspension  Bridge  he 
would  be  obliged  to  leave  him  at  the  next  station  from 
Hamilton.  On  arriving  at  Stoney  Creek,  the  next  station, 
plaintiff  refused  to  pay,  and  was  put  out,  with  no  unnecessary 
force,  but  only  such  as  would  enable  plaintiff  to  maintain 
an  action.  The  plaintiff  also  proved  and  put  in  a letter 
from  Mr.  Brydges,  dated  the  12th  of  May,  1855,  in  answer 
to  one  written  by  the  plaintiff’s  attorney  demanding  redress. 
From  this  letter  it  appears  the  words  on  the  exchange  ticket, 
which  were  rendered  almost  illegible  by  other  words  being 
printed  on  them,  were,  “Available  only  on  the  day  and  for 
the  train  issued.”  This  letter  states,  that  besides  what  is 
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stated  on  the  face  of  the  coupons  or  tickets,  a passenger 
who  had  a through  ticket,  and  desired  to  remain  at  any 
particular  intermediate  station,  could,  on  mentioning  his 
wishes  to  the  conductor,  always  procure  a ticket  and  resume 
his  journey  by  a subsequent  train.  The  plaintiff  also  proved 
a printed  handbill,  issued  apparently  at  Buffalo,  advertising 
the  trains  of  the  Great  Western  Railway  from  the  Suspension 
Bridge  to  Detroit,  on  which  was  set  forth  “ Passengers 
having  through  tickets  can  stop  at  any  point  on  the  route, 
and  resume  their  seats  at  pleasure.”  But  it  seemed  this  hand- 
bill had  been  printed  by  a person  employed  as  a sub-agent  by 
the  agent  of  the  defendants  at  Buffalo,  who  stated  that  he  gave 
no  authority  and  had  himself  no  authority  to  make  such  a 
stipulation,  and  at  the  time  of  the  transaction  he  could 
not  state  that  the  defendants  were  aware  such  a handbill 
had  been  printed.  The  through  tickets  issued  at  Buffalo 
were  in  four  coupons,  none  of  which  contained  any  stipula- 
tions whatever  for  passengers  stopping  over. 

The  learned  Chief  Justice  directed  the  jury  that  Spaulding, 
issuing  through  tickets,  must  be  regarded  as  a general  agent 
for  that  business,  and  that  the  defendants  would  be  bound  by 
the  terms  which  he  held  out  to  passengers : that  his  authority 
would  be  presumed  until  the  contrary  was  proved,  and  that 
no  direct  restriction  on  his  authority  was  shewn : that 
Spaulding  could  assure  passengers  that  they  might  make 
stops  without  losing  the  advantage,  and  that  such  assurance 
from  him  would  bind  the  defendants.  He  left  to  them  to 
determine  the  fact  of  his  agency.  He  further  directed  that 
the  ticket  received  by  plaintiff  at  Chicago  would  not  disable 
him  from  shewing  that  such  indulgence  was  assured  to  him 
by  the  defendants’  agent : that  unless  the  jnry  were  fully 
convinced  that  Spaulding  did  give  that  assurance  they 
should  not  find  for  plaintiff ; and  the  presumption  should 
be  that  he  did  not  agree  to  any  thing  not  expressed  on 
the  ticket,  and  that  even  if  plaintiff  was  assured  at  Chicago 
that  he  might  stop  on  the  line  in  Canada,  that  he  did  not 
necessarily  mean  that  he  could  do  so  without  signifying  to 
the  defendants’  employees  on  the  route  his  desire  to  do  so, 
when  he  would  have  got  a ticket  by  which  he  could  have 
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resumed  his  seat  after  stopping  at  any  particular  interme- 
diate station  : that  the  difficulty  seems  to  have  arisen  from 
the  plaintiff s not  making  it  known  when  he  received  the 
exchange  ticket  what  his  wish  was  in  this  respect,  and 
that  all  which  passed  at  Chicago  might  be  understood  to 
mean  no  more  than  that  the  arrangements  of  the  company 
permitted  it,  on  making  proper  application.  The  jury 
enquired  what  were  the  lowest  damages  that  would  throw 
the  costs  on  the  defendants  : whether  a shilling  would  do  it ; 
and  gave  a verdict  for  plaintiff,  and  two  pounds  damages. 

O'Reilly,  in  Easter  term,  obtained  a rule  nisi  for  a new 
trial,  the  verdict  being  contrary  to  law  and  evidence,  and 
the  judge’s  charge.  He  also  complained  of  misdirection  as 
to  the  presumption  that  Spaulding  had  authority  to  make 
the  assurance  on  which  plaintiff  relied.  He  cited  Regina 
v.  Frere,  4 E.  & B.  598 ; Cheney  v.  Boston  & Maine  R.R. 
Co. ; 1 American  Railway  Cases,  601  ; Lampkin  v.  Western 
Assurance  Company,  13  U.  C.  Q.  B.  237. 

Connor , Q.  C.,  shewed  cause  in  the  following  term. 

Draper,  C.  J. — It  was  stated  at  the  close  of  the  argument, 
by  the  defendants’  counsel,  that  there  was  a written  under- 
standing between  the  parties,  waiving  the  express  effect  of 
the  pleading,  and  allowing  each  party — the  one  to  prove 
acts  of  trespass,  and  the  other  matters  of  defence  which 
were  not  pleaded.  I am  not  sure  that  we  ought  to  notice 
or  give  effect  to  any  such  understanding.  The  legislature 
and  the  courts,  acting  under  the  authority  and  in  further- 
ance of  enactments,  have  endeavoured  to  regulate  the  system 
and  the  effect  of  pleadings,  so  as  to  bring  down  to  a point 
each  several  matters  of  contested  facts,  that  a perusal  of  the 
record  may  enable  the  courts  to  say  what  facts  are  admitted 
and  what  are  denied  ; and  to  prevent  useless  issues  being 
raised,  they  have  rendered  it  necessary  to  obtain  leave  from 
the  court  or  a judge  to  plead  several  matters  of  defence  or 
reply.  The  legislature  have  also  established  exceptions  to 
this  rule  by  enabling  parties,  in  specified  cases,  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence. 
An  understanding  such  as  this  if  sanctioned  by  the  .court 
37  6 C.  P. 


290 


COMMON  PLEAS,  TRINITY  TERM,  20  VIC. 


and  adopted  in  general  practice,  would  render  nugatory  both 
the  enactments  of  the  legislature  and  the  rules  of  the  courts ; 
and  it  would  be  going  rather  far  in  giving  effect  to  the  ar- 
rangements between  litigant  parties  to  sanction  those  which 
might  have  such  consequences. 

Upon  the  issues  joined  in  this  case  the  matter  seemed 
principally  to  be  put  on  what  seems  to  me  to  have  been 
the  true  ground,  namely,  whether  Spaulding  had  authority 
to  agree,  and  whether  he  did  in  fact  agree  as  the  plaintiff 
alleged.  As  to  the  point  of  authority,  I entirely  agree  in 
the  manner  in  which  that  question  was  left  to  the  jury.  It 
surely  is  for  the  company  to  be  careful  in  appointing  such 
agents  as  will  limit  themselves  by  the  instructions  they 
receive  as  to  entering  into  contracts  relative  to  freight  or 
passage,  and  not  for  the  public  to  examine  into  the  authority 
and  instructions  under  which  those  agents  are  acting.  If 
the  appointment  of  such  agents  is  necessary  in  order  to  carry 
on  the  business  of  carrying  passengers  or  freight,  the  respon- 
sibility and  inconvenience  which  may  result  from  their 
overstepping  the  precise  limit  of  their  instructions  should  in 
reason  devolve  upon  their  employers,  and  not  upon  those 
who  deal  with  them  wherever  they  make  a contract  coming 
within  the  general  scope  and  purpose  of  their  appointment. 
The  learned  Chief  Justice,  in  directing  the  jury  on  the 
second  point,  told  them  that  they  should  presume  that  the 
agent  Spaulding  did  not  enter  into  any  engagement  at  vari- 
ance with  what  was  expressed  on  the  face  of  the  printed 
ticket ; and  if  there  had  been  no  evidence  of  what  he  actu- 
ally did  engage  for,  no  doubt  the  jury  would  have  been  gov- 
erned by  this  direction;  but  there  was  direct  evidence  sufficient 
to  warrant  the  conclusion  at  which  the  jury  have  arrived. 

It  was  pressed  upon  us  that  a decision  adverse  to  the 
defendants  in  this  case  would  greatly  embarrass  the  trans- 
action of  their  business  : that  it  was  indispensable  they 
should  have  the  power  to  make  regulations  binding  upon 
passengers  and  others  using  their  railway,  and  to  enforce 
their  observance,  or  a state  of  confusion  would  ensue  which 
would  almost  render  it  impossible  for  the  company  to  carry 
on  its  affairs.  As  a general  principle  I concur  in  the  neces- 
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•sity  and  propriety  of  the  company  possessing  and  exercising 
such  powers,  and  I recognise  their  existence  under  the  Acts 
of  Parliament  incorporating  and  regulating  the  business  of 
these  defendants  ; but  I think,  that  consideration  is  pushed 
beyond  legitimate  bounds,  when  it  is  endeavoured  to  deduce 
as  a consequence  that  a violation  of  such  regulations  by  one 
of  their  own  agents,  who  ought  to  be  well  informed  of  what 
those  regulations  are,  is  to  be  treated  in  its  results  as  a viola- 
tion by  a third  party,  whose  information  is  derived  solely 
from  the  offending  agent,  and  who  does  no  more  than  insist 
upon  the  contract  which  that  agent  has  made  with  him. 

I do  not  perceive,  if  that  ought  to  make  any  difference, 
that  the  apprehended  consequences  can  follow  from  our  dis- 
charging this  rule.  We  decide  no  more  than  this,  that  the 
defendants  are  bound  by  the  contracts  entered  into  by  their 
general  agents,  as  to  the  terms  and  conditions  of  carrying 
passengers,  even  although  such  contracts  should,  within  the 
means  of  knowledge  of  the  agent,  be  beyond  or  without  the 
regulations  made  by  defendants  in  relation  to  such  matters ; 
and  in  so  deciding  we  assume  the  party  who  contracted 
with  the  agent  to  have  acted  in  good  faith,  and  in  reliance 
upon  his  representations.  — Anderson  v.  The  Chester  and 
Holyhead  Railway  Company  (4th  Irish  Com.  Law  Reports, 
N.  S.  435).  While  the  compan}r  may,  as  a general  rule, 
make  and  enforce  proper  regulations  on  all  passengers 
using  their  railway,  they  cannot  do  so  against  a party  who, 
in  good  faith  and  in  ignorance  of  any  of  these  regulations, 
has  made  a contract  with  one  of  the  company’s  duly  author- 
ised agents,  in  which  contract  there  has  been  no  notice  of, 
or  reference  to,  the  existence  of  some  such  regulation,  which 
would  have  modified  the  terms  or  conditions  of  the  con- 
tract. 

Richards,  J.,  agrees  with  the  learned  Chief  Justice. 

Hagerty,  J. — The  contract  was  thus  proved  at  the  trial  : 
“ Plaintiff  asked  the  ticket  master  if  he  could  have  a ticket 
with  privilege  of  stopping  along  the  road  ? He  answered 
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that  he  might  stop  as  often  and  as  long  as  he  pleased  on  the 
road.  Any  where,  as  witness  understood,  between  Chicago 
and  Suspension  Bridge.” 

I consider  the  defendants  liable  on  this  contract,  and  desire 
to  give  it  full  effect.  The  question  in  which  I feel  bound 
reluctantly  to  differ  from  the  rest  of  the  court  is,  whether, 
admitting  the  full  binding  effect  of  the  contract,  it  is  not 
subject  to  the  implied  condition,  that  if  plaintiff  desire  to 
avail  himself  of  his  right  to  stop  he  must  signify  such  his 
desire  to  the  conductor  or  manager  of  the  train. 

The  learned  Chief  Justice  of  Q.  B.,  who  tried  the  case,  re- 
marks in  his  notes  : I think,  giving  the  utmost  force  to  what 
may  have  passed  at  Chicago,  it  may  be  supposed  to  have 
been  no  more  than  this — “Yes,  you  may  stop  at  any  part  of 
the  route  (and  so  plaintiff  might,  as  the  evidence  shewed),  but 
subject  to  the  regulations  of  getting  a paper  ticket.”  I fully 

concur  in  this  view  of  the  contract,  and  think  that  the 

• 

jury  arrived  at  a wrong  conclusion  in  finding  for  the  plain- 
tiff. I wish  to  hold  the  contract  inviolate,  and  defendants 
absolutely  bound  thereby,  but  it  appears  to  me  to  be  only 
reasonable  to  hold  that  every  passenger  should  be  bound  to 
consider  himself  under  the  care  and  management  of  the 
officers  of  the  train  in  which  he  is  for  the  time,  and  that  if 
he  desire  to  get  out  of  one  train  and  wait  till  the  next  or 
any  subsequent  train  shall  pass  in  the  same  direction,  and 
require  to  be  carried  in  the  latter  on  the  original  contract,  he 
is  bound  to  communicate  his  desire  to  the  conductor  and  learn 
in  what  manner  he  is  to  carry  out  his  desire. 

To  my  mind,  no  end  of  inconvenience  would  result  from 
departing  from  what  I consider  a sound  principle  in  railway 
travelling,  viz.:  that  in  every  matter  connected  with  the 
place  and  mode  of  conveyance  in  the  train,  the  arrange- 
ments as  to  luggage,  the  particular  place  in  which  the  pas- 
senger is  to  sit,  in  short  all  matters  of  local  management, 
the  passenger  must  look  to  the  officer  in  charge  for  direc- 
tions ; and  especially  in  a matter  like  wholly  leaving  the 
train  and  waiting  over  for  another  to  pass,  the  company 
would^have  the  right  to  expect  that  a passenger  desiring  so 
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to  do  so  should  take  the  trouble  of  signifying  such  desire  to^ 
their  officer  in  charge.  It  is  conceded  that  a contract  allow- 
ing a right  to  stop  on  any  point  of  the  road  must  mean  at 
any  station  of  the  company,  and  that  a passenger  could  not- 
claim  to  have  a train  halted  for  his  convenience  at  any  point 
he  pleased. 

This  is  adding  a term  to  the  contract.  I fully  concur  in 
this  ; but  if  it  be  conceded  that  the  contract  to  be  allowed  to 
stop,  “ as  often  and  as  long  as  he  pleased  on  the  road,”  must 
mean  at  “any  station  at  which  the  trains  are  accustomed  to 
stop,”  although  five  miles  from  some  points  the  passenger 
might  desire  to  stop  at,  I cannot  see  the  distinction  between 
the  addition  of  this  term  and  the  equally  reasonable  one 
requiring  the  passenger  before  leaving  a train  to  inquire  of 
the  conductor  the  mode  in  which  he  should  avail  himself  of 
his  admitted  right.  A passenger  making  the  contract  in 
question,  may  in  fact  desire  to  stop  at  a point  many  miles 
from  any  station,  and  may  know  nothing  of  the  points  at 
which  trains  ordinarily  stop.  I fully  concur  in  thinking 
that  he  can  only  stop  at  regular  stations.  I feel  equally 
satisfied  that  he  is  as  much  bound  by  the  obligation  to  signify 
his  desire  to  the  conductor  if  he  desire  to  “lie  over,”  as  it  is 
termed,  as  he  is  to  submit  to  the  necessity  of  being  carried 
past  or  left  at  some  distance  short  of  the  precise  point  at 
which  he  desired  to  alight.  Both  are,  or  may  be,  to  him 
unknown  modes  of  procedure,  only  to  be  learned  on  his 
reaching  the  desired  locality. 

I consider  that  a railway  company  fulfil  their  contract  to 
carry  a passenger  along  their  road  and  allow  him  to  stop 
wherever,  and  for  such  time  as  he  may  desire,  by  providing 
for  him  the  means  of  doing  so  by  simply  signifying  to  the- 
officer  under  whose  immediate  charge  he  is  placed,  his  desire 
to  avail  himself  of  the  privilege  of  performing  his  journey 
by  stages  instead  of  uninterruptedly. 

Looking  at  the  case  as  it  occurs  every  day,  we  can  easily 
imagine  a railway  company  advertising  in  the  newspapers 
and  elsewhere,  that  they  will  carry  passengers,  &c„  &c., 
between  two  named  points,  at  a certain  fare,  with  privilege 
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of  stopping  over  at  any  point  on  the  route.  It  would  be 
improbable  that  they  would  superadd  a direction  that  any 
person  desiring  so  to  stop  must  apply  to  the  conductor  for 
information  as  how  to  exercise  the  privilege.  I cannot  con- 
ceive it  any  violation  of  contract  with  a person  purchasing  a 
through  ticket  on  this  information,  to  require  him  to  tell 
the  officer  in  whose  charge  he  might  be,  where,  when,  and 
how  he  desired  to  stop  or  resume  his  journey  ; were  this  not 
required  there  would  be  no  end  to  the  frauds  that  might  be 
practised  on  companies.  The}r  could  of  course  protect  them- 
selves by  adding  all  these  conditions  to  their  advertisements, 
but  in  my  judgment  they  could  reasonably  venture  to  rely 
on  the  law  construing  their  contract  as  I now  propose  to  do. 
If  the  plaintiff  here  had  been  told  before  he  left  the  train  of 
the  local  regulation  that  required  him  to  apply  for  a lie-over 
ticket,  and  refused  to  make  such  application,  insisting  on  the 
precise  contract  he  had  made  at  Chicago  as  entitling  him  to 
leave  the  train  or  resume  his  journey  as  he  pleased,  it  could 
hardly  I think,  be  contended  that  this  position  would  be 
correct ; I do  not  see  the  clear  legal  distinction  between  the 
cases.  In  both  cases  a term  is,  as  it  were,  added  to  the  con- 
tract. The  notice  to  him  after  the  contract  had  been  com- 
pletely made  and  the  journey  under  it  commenced,  could 
not,  in  my  view,  alter  its  legal  effect ; it  would  make  the 
plaintiffs  conduct  still  more  unreasonable,  I hardly  see  how 
it  renders  it  more  illegal. 

I think  the  company,  when  they  start  a train  which  runs 
through  from  Detroit  to  the  Suspension  Bridge,  have  a rea- 
ronable  right  to  suppose  that  any  passenger  producing  a 
ticket  authorising  his  transit  from  the  one  point  to  the  other, 
intends  to  proceed  throughout  by  that  conveyance ; that 
when  he  exchanges  that  ticket  for  a conductor’s  cheque  or 
any  other  customary  document,  he  should,  if  he  desires  to 
leave  that  train  and  stop  at  London  or  Woodstock,  and  resume 
his  journey  by  some  other  train  under -a  different  conductor, 
signify  to  the  conductor  thus  in  charge  of  him  his  desire  so 
to  do  ; or  before  he  left  the  train  have  asked  the  conductor, 
what  form,  if  any,  were  required,  to  enable  him  to  resume 
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his  journey  ; had  he  done  so  he  could  have  obtained  the  lie- 
over  ticket.  He  chose  to  surrender  his  through  ticket  and 
accept  the  conductors  check  without  remark,  and  again 
chose  to  leave  the  train  without  asking  to  have  the  check 
exchanged  for  a lie-over  ticket,  or  for  any  information  as  to 
the  course  he  should  adopt. 

I think  the  verdict  wrong,  and  that  there  should  be  a new 
trial. 

Rule  discharged. . 


Hagarty,  J.,  dissenting. 
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Bell  v.  Howard. 

Boundary  fences— Effect  of  encroachment — Twenty  years'  acquiescence  in  an  altered 
> boundary. 

Although  a man  by  erecting  and  maintaining  for  twenty  years  a fence  between 
his  and  the  adjoining  lot,  may  acquire  a right  to  hold  thereby,  notwithstand- 
ing such  fence  does  not  stand  on  the  true  line  of  division  according  to  the 
original  survey,  and  may,  after  twenty  years  of  such  occupation,  successfully 
resist  an  action  of  ejectment  brought  by  the  owner  of  the  adjoining  lot  to 
recover  the  encroachment,  yet  such  encroachment  will  not  be  extended  by  any 
implication  or  constructive  possession  beyond  the  limits  fenced  in,  nor  give 
the  right  to  insist  on  the  course  of  that  fence  as  establishing  the  course  of  the 
line  of  division  between  the  lots  further  than  the  fence  has  been  maintained 
for  twenty  years. 

Twenty  years’  mutual  acquiescence  in  a boundary  line,  although  differing  from 
that  set  out  in  the  original  survey,  is  binding  upon  the  owners  of  adjoining 
lots,  especially  if  upon  this  assumed  boundary  such  owner  have  his  full  com- 
plement of  land. 

The  principles  laid  down  in  Doe  dem.  Beckett  v.  Nightingales  and  Dennison  v. 
Chew,  affirmed. 

Ejectment  for  the  west  half  of  lot  No.  32,  third  concession 
from  the  bay,  township  of  York.  Defence  limited  to  the 
premises  actually  in  defendant’s  possession,  and  described 
by  metes  and  bounds,  which  premises  so  in  defendant’s  pos- 
session he  contends  form  a p.ortiop  of  lot  No.  33,  and  to 
which,  if  any  part  thereof  ever  formed  a portion  of  No.  32, 
as  claimed  by  the  plaintiff,  the  defendant  claims  title  by 
twenty  years’  and  upwards  undisputed  possession. 

The  trial  took  place  at  Toronto,  in  May  last,  before 
Richards , J.  It  was  admitted  that  plaintiff  had  title  to  lot 
No.  32,  and  the  defendant  had  title  to  the  east  half  of  lot 
No.  33,  in  the  third ' concession  from  the  bay,  township  of 
York.  The  plaintiff  then  proved,  by  a surveyor,  that  he 
carefully  ascertained  the  course  of  the  side  line  of  the  third 
concession  at  the  town  line  of  Scarborough,  and  that  he  ran 
the  side  line  between  these  lots  Nos.  32  and  33  according  to 
that  course,  commencing  at  a starting  point  in  front  of  the 
third  concession,  respecting  which  there  was  no  dispute. 
According  to  this  survey  the  plaintiff  would  have  a right  to 
recover  a triangular  strip  of  land,  commencing  at  a point 
and  getting  wider  as  the  line  was  extended  to  the  north, 
varying  in  width  at  different  places  with  the  irregularity  of 
the  line  of  fence  which  separated  the  two  possessions.  There 
were  evidently  traces  of  blazed  trees  all  the  way  through  to 
The  rear,  though  no  fence  had  been  put  up  separating  the 
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two  possessions  for  a distance  of  nearly  sixteen  chains  in 
the  rear  part  of  the  lot.  The  defendant  called  witnesses 
who  had  known  the  premises  for  more  than  twenty  years, 
while  in  the  occupation  of  parties  under  whom  the  plaintiff 
and  defendant  respectively  claimed  title,  who  proved  the 
existence  of  a line  from  front  to  rear,  and  which  corresponded 
with  the  blazed  trees  spoken  of  by  plaintiff’s  witness.  Some 
of  them  also  proved  that  a stake  stood  at  the  end  of  this  blazed 
line  on  the  rear  of  the  concession,  and  the  respective  pro- 
prietors had,  during  all  the  time,  exercised  acts  of  owner- 
ship respectively  up  to  this  line,  mutually  treating  it  as  the 
boundary  between  them,  and  limiting  their  acts  of  ownership 
and  possession  by  it,  and  that  no  dispute  had  been  raised  on 
the  subject  until  after  the  plaintiff  purchased  two  or  three 
* years  ago.  The  fence  had  been  put  up  with  reference  to 
this  line,  though  not  exactly  upon  it,  for  it  was  proved  that 
in  one  part,  in  order  to  avoid  a swamp,  they  had  deviated 
on  to  the  lot  now  owned  by  plaintiff,  returning  back  to  the 
line  as  soon  as  the  swamp  was  passed.  This  was  done 
according  to  the  testimony  of  one  witness,  who  swore  he 
helped  to  put  it  up  in  or  about  1830.  The  fence  commenc- 
ing in  front  of  the  lot  was  put  up  in  1820,  and  extended  more 
than  half  way  to  the  rear.  It  further  appeared  that  the 
plaintiff  had  his  proper  quantity  of  land  as  the  fences  now 
stand  and  that  if  the  survey  contended  for  by  him  is  cor- 
rect, it  will  have  the  effect  of  disturbing  the  whole  of  the 
boundaries  of  the  lots  in  that  section.  A question  was 
raised  during  the  trial  whether  the  third  concession  had 
been  surveyed  out  on  the  original  survey,  into  separate 
blocks  or  sections,  and  afterwards  sub-divided  into  lots,  as 
some  lots  have  their  frontage  on  the  concession  line,  the 
side  lines  running  north  and  south ; and  others  again  have 
their  side  lines  running  east  and  west,  at  right  angles  with 
instead  of  parallel  to,- the  Scarborough  town  line  ; and  it  was 
suggested  that  if  this  was  the  case  the  plaintiff’s  surveyor 
had  adopted  a wrong  principle  of  survey,  according  to  the 
provisions  of  12  Vic.  ch.  35,  sec.,  35,  in  taking  the  course  of 
the  side  lines  from  the  Scarborough  town  line. 

The  learned  judge  directed  the  jury  that  if  the  original 
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survey  of  this  part  of  the  township  of  York  was  made  in 
sections,  that  the  mode  of  survey  adopted  by  the  plaintiff’s 
surveyor  was  not  correct;  and  that  before  the  plaintiff 
could  recover  he  must  show  that  the  mode  adopted  by  him  to 
ascertain  the  line  is  correct : that  if  this  concession  was  not 
surveyed  into  sections,  then  the  mode  adopted  was  correct. 
As  to  the  question  of  actual  occupation  he  directed  that  if 
the  defendant,  or  those  under  whom  he  claims,  had  been  in 
actual  possession  by  having  the  land  enclosed  for  more  than 
twenty  years,  that  plaintiff  is  not  entitled  to  recover  from 
him  any  portion  so  enclosed  : that  if  both  parties,  for  more 
than  twenty  years,  have  been  acting  by  a line  distinctly 
traceable,  cutting  timber,  and  exercising  acts  of  ownership 
up  to  it  on  either  side,  and  acknowledging  it  was  the  true 
line,  then  such  line  would  become  the  boundary  as  between 
them ; and  the  parties  now  contesting  must  abide  by  it, 
although  there  may  not  have  been  a fence  for  twenty  years 
along  the  whole  of  this  line. 

The  jury  found  for  the  defendant,  stating  they  did  so  by 
the  occupation. — the  foreman  adding,  “ by  both.” 

Bell,  in  Easter  term,  obtained  a rule  nisi  for  a new  trial, 
on  the  ground  of  misdirection,  and  that  the  verdict  was  con- 
trary to  law  and  evidence. 

. Galt,  in  Trinity  term,  showed  cause. 

Draper,  C.  J. — The  verdict  has  evidently  been  based  by  all 
the  jury  on  the  ground  of  a right  acquired  by  the  defendant 
by  a twenty  years’  occupation  of  the  land  sought  to  be  re- 
covered. The  foreman,  after  delivering  their  verdict  and 
the  reason  of  it,  added  the  words,  “ by  both,”  referring  to 
the  other  point  submitted  to  them,  as  to  the  mode  of  survey, 
as  I understand.  This  expression  of  his  does  not  appear  to 
have  been  adopted  by  the  jury  generally,  nor  to  have  been 
the  foundation  of  their  verdict  as  in  fact  given.  If  it  were, 
we  should  have  to  consider  maturely  whether  the  evidence 
justified  the  finding,  and  also  whether  the  learned  judge’s 
expression  of  opinion  as  to  the  effect  of  a survey  into  sec- 
tions was  sustained  by  the  proviso  to  the  35th  section,  12 
Yic.  ch.  35 : “ Provided  further  that  in  all  those  townships 
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in  Upper  Canada,  which  in  the  original  survey  have  been 
divided  into  sections  agreeably  to  an  order  in  council,  bear- 
ing date  the  27th  of  March,  1829,  the  divisions  or  sections  in 
all  concessions  in  any  section  shall  be  governed  by  the  boun- 
dary lines  of  such  sections  in  like  manner  as  the  division  or 
side  lines  in  townships  originally  surveyed  before  the  said 
day,  are  governed  by  the  boundary  lines  of  the  concession  in 
which  the  lots  are  situate.” 

It  does  not  appear  to  me,  however,  to  be  necessary  to  con- 
sider this  point  unless  we  are  not  satisfied  this  verdict  should 
be  upheld  on  the  other  ground  on  which  it  was  put  in  the  first 
instance,  namely,  by  the  twenty  years’  occupation.  I should 
be  sorry  to  decide  anything  in  the  least  degree  inconsistent 
with  the  principle  of  Doe  Becket  v.  Nightingale,  and  of  simi- 
lar decisions.  I take  that  principle  to  be,  that  though  by 
erecting  and  maintaining  for  twenty  years  a fence  be- 
tween his  and  the  adjoining  lot  as  a boundary  fence,  a 
man  may  acquire  a right  to  hold  thereby,  although  such 
fence  does  not  stand  on  the  true  line  of  division  according 
to  the  original  survey,  and  may,  after  twenty  years’  occupa- 
tion so  taken  or  held,  successfully  resist  an  action  of  eject- 
ment brought  by  the  owners  of  the  adjoining  lot  to  recover 
possession  of  the  portion  thus  encroached  on,  yet  such  en- 
croachment will  not  be  extended  by  any  implication  or  con- 
structive possession  beyond  the  limits  thus  actually  fenced 
in,  nor  give  the  right  to  insist  on  the  course  of  that  fence  as 
establishing  the  course  of  the  line  of  division  between  the 
lots,  further  than  the  fence  has  been  erected  and  maintained 
for  twenty  years,  the  proprietor  of  the  adjoining  lot  being 
only  placed  under  the  necessity  of  asserting  his  rights  by  an 
actual  continuous  encroachment  and  occupation  on  the  part 
of  his  neighbour. 

If  the  verdict,  therefore,  could  not  be  sustained,  except  by 
holding  that  because  the  defendant  had,  by  fencing  in  and 
occupying  a part  of  lot  No.  32  for  twenty  years,  on  a line 
commencing  at  the  true  starting  point  between  Nos.  32  and 
33,  but  deviating  from  the  true  course  of  that  division  line, 
he  had  acquired  a right  to  continue  that  fence  to  the  rear 
on  the  same  course  through  land  unoccupied  and  uncleared, 
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thereby  in  effect  substituting  through  the  whole  lot  the 
course  of  his  fence  for  the  course  of  the  true  division  line, 
I should  say  unhesitatingly  the  verdict  was  wrong  and  there 
ought  to  be  a new  trial. 

But  I consider  this  case  to . be  more  within  the  principle 
Qf  Dennison  v.  Chew  (5  U.  C.  R,  0.  S.  161),  which  I re- 
ferred to  from  recollection  during  the  argument ; and  that 
it  was  a question  proper  to  be  submitted  to  the  jury  upon 
the  evidence  whether  a division  line  had  been  adopted  and 
agreed  upon  between  the  owners  and  occupiers  of  these  two 
lots,  according  to  which  they  had  used,  occupied,  and  enjoyed, 
respectively,  for  more  than  twenty  years  before  the  com- 
mencement of  this  action ; and  that  if  there  had  been  a 
division  line  so  agreed  upon,  and  the  occupation  of  the 
respective  proprietors  had  been  so  mutually  limited  thereby 
for  twenty  years  or  upwards,  the  parties  would  be  bound  by 
it,  though  on  an  accurate  survey  it  should  be  found  to  vary 
from  the  true  division  line  ascertained  according  to  the 
original  plan  of  the  survey.  It  seems  to  have  been  con- 
ceded all  round  that  the  division  line  between  these  lots  had 
not  been  run  in  the  original  survey  of  the  township  ; but  there 
is  strong  evidence  to  shew  that  a line  had  been  run  a good 
many  years  ago  dividing  these  lots,  the  marks  of  which 
blazed  on  the  trees  are  still  to  be  traced,  and  at  the  north 
end  of  which  there  was  a stake  standing  more  than  twenty 
years  ago,  and  considerably  within  that  period : that  the 
occupants  of  both  lots,  in  cutting  timber  or  disposing  of 
timber  to  others,  had  asserted  their  own  rights  up  to  this 
line,  claiming  nothing  beyond  it,  and  giving  directions  to 
those  employed  by,  or  acting  under,  them  to  observe  and 
not  to  cut  the  trees  which  were  marked  to  designate  the 
line.  I think  this  is  evidence  of  occupation  on  the  one 
hand  and  of  acquiescence  on  the  other,  of  mutual  agreement 
as  to  the  boundary  and  of  waiver  of  any  right  to  set  up  or 
claim  any  other  boundary ; and  if  believed  by  the  jury,  suffi- 
cient to  warrant  their  verdict,  which  was  in  fact  rested  on 
this  ground.  • 

And  this  renders  it,  in  my  opinion,  unnecessary  to  con- 
sider the  question  as  to  the  mode  of  the  original  survey. 
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whether  by  section  or  otherwise;  for  the  verdict  is  not 
affected  by  the  assumption  that  the  survey  proved  by  the 
plaintiff  was  correct  in  principle  and  in  execution,  which  at 
present  I see  no  sufficient  reason  to  question. 

But  I think  also  that  the  plaintiff’s  action,  based  on  the 
correctness  of  this  survey,  is  one  of  strict  legal  right ; and 
that  when  it  is  admitted,  as  his  surveyor  proved,  that  he  has 
his  full  complement  of  land,  though  he  fail  in  this  action, 
and  that  to  establish  this  survey  will  have  the  effect  of  dis- 
turbing all  the  boundaries  in  the  immediate  neighbourhood, 
we  ought  not  to  set  aside  a verdict  which  avoids  that  conse- 
quence, and  which  is  consistent  with  long  possession  undis- 
puted till  the  bringing  of  this  action,  and  apparently 
acquiesced  in  by  those  interested  in  it,  unless  upon  very 
clear  and  satisfactory  grounds;  and  that  if  the  verdict  can 
be  upheld  as  not  being  contrary  to  law,  nor  unsupported  by 
evidence  we  are  bound  to  uphold  it. 

Rule  discharged. 


Hill  v.  Municipality  of  Tecumseth. 

School  act — Motion  to  quash  ly-la/w. 

Where  a great  length  of  time  has  elapsed  before  motion  made,  the  court  refused 
to  quash  a by-law  altering  school  sections,  it  being  on  its  face  legal  and  having 
been  acted  upon. 

On  the  6th  February,  1856,  McMichael  obtained  a rule 
nisi  to  quash  in  whole  or  part,  by-law  No.  36  of  this 
municipality  on  the  following  grounds:  1st,  that  it  was  not 
submitted  to  a meeting  of  the  freeholders  or  householders  of 
the  township,  or  at  any  meeting  of  the  school  sections  .of 
the  township  duly  called  for  that  purpose.  2nd,  that  the 
free  holders  and  householders  in  the  school  sections  affected 
by  the  by-law,  have  not  assented  to  such  alteration  at  any 
meeting  called  for  the  purpose  of  obtaining  their  assent.  3rd, 
that  there  was  no  request  of  the  majority  of  the  freeholders 
or  householders  expressed  at  a public  meeting  called  by  the 
trustees  for  that  purpose.  4th,  that  union  school  sections  in 
said  township  are  disunited  and  abolished  without  any  request 
made  or  expressed  by  the  majority  of  the  householders  and 
38  6 c.  p. 
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freeholders  in  such  union  sections.  5th,  that  the  parties 
affected  by  such  alterations  were  not  duly  notified  of  the  pro- 
posed by-law.  The  rule  was  served  on  the  26th  of  May 
last. 

A copy  of  the  by-law  was  applied  for,  and  obtained  from  the 
township  clerk  on  the  25th  December,  1855  : it  is  intituled 
“ By-law  No.  36,  to  provide  for  the  better  arrangement  of 
school  sections  in  the  township  of  Tecumseth,  in  the  county 
of  Simcoe,”  and  was  passed  on  the  19th  December,  1854. 
It  enacts  that  on  and  after  the  25th  of  December,  1854,  the 
school  sections  shall  be  composed  of  the  following  lots,  and  part 
lots,  concessions,  and  part  concessions  in  accordance  with 
the  following  description.  It  then  sets  out  fourteen  school 
sections  mentioned,  what  lots,  or  part  of  lots,  and  in  what 
concessions  respectively  each  section  is  to  consist  of,  appoints 
places  for  holding  the  first  meetings  for  the  election  of  school 
trustees  in  each  school  section,  and  repeals  all  former  by-laws, 
orders,  &c.,  constituting  school  sections  except  as  “ to  No 
14,  heretofore  known  as  school  section  No.  17,  which  shall 
be  in  no  otherwise  affected  by  this  by-law  than  by  the 
addition  hereinbefore  made.”  By  some  words  used  in  the 
by-law  it  appears  there  had  been  previously  eighteen  school 
sections  in  the  township,  and  this  fact  is  stated  in  the  affida- 
vits, which  further  set  forth  that  five  of  these  eighteen  were 
union  school  sections  connected  respectively  with  the  town- 
ships of  Adjala,  King,  and  West  Gwillimbury,  and  were 
numbered  12,  13,  14,  15,  and  16.  It  was  also  sworn  that 
the  by-law  affected  the  former  school  section,  No.  7,  very 
materially,  distributing  the  lots,  &c.,  which  were  in  that 
section,  over  three  different  school  sections,  occasioning  great 
inconvenience  to  the  inhabitants  of  the  old  section  No.  7 : 
that  the  by-law  has  abolished  all  the  union  school  sections, 
and  the  parts  of  the  township  of  Tecumseth  of  which  they 
were  composed  have  been  distributed  into  other  school 
sections,  and  all  the  former  school  sections  have  been  more 
or  less  altered : that  no  public  meeting  of  the  freeholders  or 
householders  of  the  old  section  No.  7,  was  called  to  consider 
the  alteration,  or  any  subject  relating  thereto,  before  the 
passing  of  the  by-law.  That  (as  believed)  no  requisition  to 
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call  a meeting  for  any  such  purpose  was  made  to  the  trustees 
of  the  old  section  No.  7,  nor  was  any  such  request  made  to 
them  : that  (as  believed)  no  opinion  in  favour  of  the  changes 
made  was  expressed  at  any  public  meeting  in  any  school 
section : that  (as  believed)  on  the  4th  December,  1874,  it 
was  resolved  at  a meeting  of  the  township  council,  that  a 
meeting  should  be  held  of  that  body  on  the  19th  of  the  same 
month,  to  alter  the  then  existing  sections, and  union  sections, 
and  that  all  school  trustees,  reeves,  and  local  superintendents 
of  townships  should  be  notified  thereof.  That  this  step 
towards  the  alteration  of  the  school  sections  was  taken  with- 
out notice  given  to  the  trustees  of  the  different  school  sections. 
That  Hill,  then  trustee  of  school  section  No.  7,  was  present 
at  the  meeting  on  the  19th  December,  1854,  that  a petition 
on  behalf  of  section  No.  7.  numerously  signed,  was  presented 
against  the  alteration,  and  similar  petitions  from  sections 
Nos.  6, 13,  and  16,  which  latter  were  union  school  sections^ 
That  there  were  only  one  or  two  petitions  in  favour  of  the 
change.  Nevertheless  the  by-law  was  passed,  though  Hill 
made  all  opposition  in  his  power. 

Cause  was  not  shewn  until  the  2nd  September  (Trinity 
Term),  1856,  affidavits  were  filed  setting  forth  that  under 
the  by-law  moved  against,  there  were  in  the  year  1855,  six 
new  school-houses  erected,  costing  from  £100  to  £250  each  : 
that  notice  of  appeal  against  the  by-law  (meaning  evidently 
the  rule  nisi),  was  not  served  on  the  county  clerk  until  the 
27th  of  May,  1856  (the  reeve  was  only  served  the  preceding 
day):  that  many  applications  were  made  prior  to  the  meeting 
of  the  council  held  on  the  5th  of  December,  1854,  to  have  the 
school  sections  altered  : that  at  a meeting  of  the  council  held 
on  the  29th  of  August,  1854,  it  was  ordered  that  notice  be 
given  that  all  persons  desirous  of  having  alterations  made  in 
their  school  sections,  were  requested  to  take  proceedings  and 
make  application  to  the  council  at  its  meeting  on  the  7th 
November,  1854,  on  which  day  many  parties  attended,  and 
expressed  their  desire  to  have  alterations  made,  in  conse- 
quence of  which,  it  was  then  ordered  that  the  final  decision  on 
school  sections  be  laid  over  until  the  meeting  on  the  5th  De- 
cember, 1854,  on  which  day  the  resolution  already  referred  to 
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in  the  affidavits  in  support  of  the  application,  was  ad  opted,  and 
notices  pursuant  thereto  were  prepared,  and  given  to  a con- 
stable for  service  on  the  school  trustees  of  the  different 
school  sections  and  union  school  sections  in  the  township, 
and  the  trustees  of  union  school  sections  formed  with  portions 
of  adjoining  townships,  residing  in  such  adjoining  townships, 
and  also  the  reeve  of  such  adjoining  townships,  and  the  local 
superintendents  of  schools  therein,  and  in  the  township  of 
Tecumseth.  The  constable  swears  he  commenced  serving  the 
notices  on  the  8th  December,  and  finished  on  the  12th,  and 
served  the  complainant  John  Hill  on  the  9th  December. 
(Note — Hill  swears  “ that  he  had  only  been  notified  on  the 
Saturday  preceding  the  Tuesday  on  which  the  by-law  was 
passed,”  which  if  Tuesday  was  the  19th  December,  would  be 
on  Saturday  the  16th  December). 

Connor , Q.  C.,  on  behalf  of  the  municipality,  urged  that 
every  party  interested  had  ample  notice : that  the  change 
made  was  within  the  spirit  and  meaning  of  the  acts,  and  was 
sustained  by  the  case  of  Ness  v.  The  Township  of  Saltfleet, 
13  Q.  B.  U.  C.,  408,  and  he  urged  that  the  tardiness  of  the 
application,  and  the  long  delay  in  serving  it,  prevented  cause 
being  shewn  last  term.  He  referred  also  to  Qrierson  v.  The 
Municipality  of  Ontario,  9 U.  C.  Q.  B.,  623. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I have  not  felt  it  necessary  to  go  into  the  objections  urged 
to  this  by-law,  which  are  founded  on  matters  extrinsic  to  it, 
such  as  the  want  of  notice,  the  absence  of  public  meetings, 
&c.  The  by-law,  on  the  face  of  it,  is  within  the  authority 
conferred  by  the  13  & 14  Vic.  ch.  48,  and  the  proviso  to  the 
17th  section  of  16  Yic.  ch.  185.  The  court  of  Queens 
Bench  held  in  Sutherland  v.  The  Municipal  Council  of  East 
Nissouri  (10  Q.  B.  U.  C.  626),  that  they  had  no  authority 
given  by  the  statute  to  quash  a by-law  on  an  application  of  a 
similar  nature  to  the  present,  except  for  something  illegal 
on  the  face  of  it,  or  except,  perhaps,  when  it  is  shewn  to 
have  been  passed  under  circumstances  which  by  the  express 
terms  of  the  statute  make  it  illegal.  It  may  admit  of  argu- 
ment, taking  the  strongest  view  of  the  facts  relied  upon  by 
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the  applicant,  whether  this  by-law  could  not  Tbe  sustained. 
But  if  we  have  the  authority,  we  have  also  a discretion  to 
exercise  in  such  cases,  under  the  particular  circumstances 
appearing,  as  was  held  in  Grierson  v.  The  Municipality  of 
Ontario. 

Here  the  applicant  was  aware,  by  notice,  of  the  enactment 
of  the,  council  and  its  object  and  purpose.  He  was  present 
when  the  by-law  was  passed  on  the  19th  of  December,  1854. 
During  the  year  1855,  until  near  its  close,  he  did  not  even 
apply  for  a copy  of  the  by-law.  The  motion  for  a rule  nisi 
was  not  made  until  nearly  fourteen  months  after  it  was 
passed,  and  the  service  of  the  rule  nisi  was  delayed  until  just 
seventeen  months  after  the  by-law  has  been  in  operation. 
During  all  this  time  the  common  school  sections  have  all 
been  regulated  by  the  by-law  complained  of ; two  annual  elec- 
tions of  school  trustees  have  taken  place,  and  considerable 
sums  of  money  have  been  expended  in  building  school-houses 
in  some  of  the  sections  created  by  it.  We  think  the  delay  a 
sufficient  answer  to  an  application  for  the  exercise  of  our 
summary  jurisdiction.  If  the  by-law  does  not  in  itself  con- 
fer legal  authority  for  any  particular  act  done  or  to  be  done, 
which  parties  interested  resist,  or  is  in  itself  totally  unautho- 
rised, our  refusal  to  interfere  now  will  not  prevent  their  raising 
the  question  whether  or  not  being  quashed,  it  affords  the 
municipality  a protection,  or  whether  the  12th'  Vie.  ch.  81,  sec. 
155,  prevents  an  action  for  anything  done  under  a by-law, 
so  long  as  it  has  not  been  judicially  declared  illegal  or  void. 
But  when  it  is  sought  to  obtain  the  prompt  remedy  given  by 
the  act,  the  application  should  be  promptly  mad Q,vigilantibus 
non  dormientibus,  &c.,  is  a maxim  properly  applicable  in  a 
case  of  this  description. 

The  rule  must  be  discharged. 


Lafferty  v.  Municipal  Council  of  Wentworth,  8 U.  C.  Q.  B.  233 ; Hodgson 
v.  Municipality  of  York  and  Peel,  13  U.  C.  Q.  B.  268. 
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Scott  v.  McAlpine. 

Trover —Statute  of  Limitations  -Right  to  recover  offspring  of  brood  mares 
which  had  foaled  after  they  had  strayed  into  defendant's  possession — Gift  of 
chattels . 

In  April,  1864,  certain  mares,  the  property  of  the  plaintiff,  strayed  to  the 
defendant’s  farm,  who  advertised  them,  but  no  owner  appeared  and  the 
defendant  began  to  use  them  about  a year  afterwards.  In  July,  1846,  the 
same  mares  being  supposed  to  be  on  the  plaintiff’s  pasture  were  sold  by  the 
sheriff  under  an  execution  against  the  plaintiff  to  one  Scott,  who  never 
obtained  possession  of  them,  but  hearing  in  the  year  1852  they  had  foaled 
and  were  in  the  defendant’s  possession,  made  a written  demand  on  the 
defendant  for  them  and  their  progeny  in  September  of  that  year.  A year 
afterwards  S.  made  over  his  interest  to  the  plaintiff  as  a gift  without  con- 
sideration or  any  delivery  taking  place.  In  1855  the  plaintiff  made  a demand 
on  the  defendant  for  the  mares  and  their  colts,  which  was  refused.  Pleas — 
not  guilty,  not  possessed,  and  statute  of  limitations. 

Held , 1st — That  the  conversion  took  (‘place  in  1847,  and  that  the  action  was 
barred  by  the  statute,  and  that  the  plaintiff  took  at  the  most  from  S.  a mere 
right  of  action. 

2nd — That  the  measure  of  damages  in  trover,  is  the  value  of  the  property  at  the 
time  of  the  conversion,  and  consequently  that  even  if  the  plaintiff  had  not 
been  barred  by  the  statute  he  had  no  claim  to  be  the  owner  of  the  animals 
subsequently  bred  from  the  mares. 

3rd — That  the  gift  from  S.  to  the  plaintiff  not  being  accompanied  by  delivery, 
did  not  vest  the  property  of  the  mares  in  the  plaintiff. 

Trover  for  five  horses,  five  geldings,  five  mares,  and  five 
colts. 

Pleas — not  guilty,  not  possessed,  and  statute  of  limitations. 
Replication — that  the  causes  of  action  did  accrue  within  six 
years. 

The  case  was  tried  in  April  last,  at  Chatham,  before 
Hagarty,  J.  It  appeared  that  in  July,  1846,  there  was  a 
process  of  execution  against  the  plaintiff’s  goods  in  hands  of 
the  sheriff  under  which  a pair  of  horses  (mares)  were  sold. 
They  were  not  produced  at  the  sale,  being  assumed  to  be  in 
the  pasture.  The  purchaser,  however,  never  got  them.  On 
the  31st  of  September,  1852  (this  is  the  actual  date  of  the 
letter),  the  purchaser  wrote  to  the  defendant,  stating  that  he 
had  purchased  these  mares  at  shereff’s  sale  in  July,  1846; 
that  the  writer  had  heard  that  defendant,  had  them  in  his 
possession  and  had  several  colts  from  them,  and  saying  he 
would  feel  obliged  by  the  defendant  writing  him  respecting 
the  same  at  his  earliest  convenience.  About  a year  after 
the  date  of  this  letter,  the  purchaser  at  sheriff’s  sale,  without 
any  value  or  consideration,  made  over  his  interest  in  the 
mares  to  the  plaintiff.  In  1855,  a witness  named  Bampton, 
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who  had  originally  sold  these  mares  to  the  plaintiff,  went  at 
plaintiff’s  desire  to  defendant,  saw  a three  year  old  mare  and 
a three  year  old  horse  there,  which  a son  of  defendant’s  said 
were  his,  and  also  said  he  (qu.  the  son)  had  sold  the  old 
mares  to  an  uncle  in  Dunwich,  and  said  also  he  had  another 
span  of  four  year  olds  of  the  same  stock.  The  defendant 
then  joined  them,  and  Bampton  said  he  came  to  claim  the 
old  mares.  The  defendant  admitted  that  the  four  year  old 
horse  and  mare,  the  three  year  old  horse  and  mare,  a 
yearling,  and  also  a five  year  old  horse  which  he  had  sold, 
all  came  from  the  old  mares  ; also  a suckling  foal  from  the 
four  year  old  mare.  The  defendant  refused  to  settle. 
Bampton  told  him  he  came  to  claim  on  plaintiff’s  behalf. 
The  old  mares  were  found  by  Bampton  in  possession  of  one 
Alexander  Wallace,  from  whom  he  got  them  and  a suckling 
foal  for  the  plaintiff ; after  %that  he  went  with  Wallace  to 
defendant,  who  said  Bampton  should  not  have  the  mares, 
and  refused  to  let  him  have  any  of  the  stock  the  produce  of 
them.  The  plaintiff,  after  the  sheriff’s  sale,  was  absent  for 
some  years  in  the  States.  For  the  defendant  it  was  proved 
that  these  mares  strayed  to  the  defendant’s  in  the  spring  of 
1846 ; in  April  of  that  year  that  defendant  took  charge  of 
them  and  advertised  them ; he  did  not  work  them  for  a year ; 
but  as  they  were  not  claimed  after  a year  or  more,  he  bred 
from  them.  Two  of  these  foals  were  six  years  old  this 
spring.  It  was  objected  that  trover  would  not  lie  for  the 
horses  and  mares,  &c.,  bred  out  of  the  old  mares ; that 
the  plaintiff  had  no  property  in  them  ; that  at  the  time  that 
defendant  really  converted  the  old  mares  they  were 
Sheppard’s  property  by  virtue  of  the  sheriff’s  sale  to  him, 
and  that  Sheppard,  not  being  in  possession,  and  never 
having  been  in  possession  of  the  old  mares  or  any  part  of 
their  progeny,  could  not  make  a valid  transfer  of  them  to 
the  plaintiff.  He  transferred  no  more  than  a right  of  action, 
which  was  all  he  had  himself.  Leave  was  reserved  to  enter 
a nonsuit.  The  jury  found  for  the  plaintiff  subject  to  this 
leave,  and  £6  5s.  It  was  agreed  the  full  value  of  the  whole 
would  be  £131  5s.,  to  which  sum  the  plaintiff  had  leave  to 
move  to  increase  the  verdict. 
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In  Easter  term,  McCrae  moved  to  increase  the  verdict, 
and  G.  Robinson  moved  to  enter  a nonsuit  according  to  the 
leave  respectively  reserved.  Both  rules  were  heard  together. 

For  the  plaintiff  were  cited — Morison  v.  Grey,  2 Bing. 
260  ; Davis  v.  Browne,  9 U.  C.  Q.  B.  193. 

For  defendant  were  cited — 2 Stev.  Com.  21 ; 2 Bl.  Com. 
358 ; Woodfall,  L.  & T.  chap.  3,  p.  41,  4th  edn. ; Mercer  v. 
Jones,  3 Camp.  477 ; Clarke  v.  Nicholson,  1 C.  M.  & B.  724  ; 
Green  v.  Farmer,  4 Burr,  2214. 

Draper,  C.  J. — The  value  of  the  goods  at  the  time  of  the  con- 
version is  the  general  measure  of  damages  in  an  action  of 
trover.*  To  know  whether  the  plaintiff  can  have  any  right  to 
increase  his  damages,  it  would  appear  therefore  to  be  necessary 
to  know  when  the  conversion  took  place.  In  regard  to  the 
more  extended  nature  of  the  claim,  i.  e.,  not  merely  to  the 
two  mares  which  he  certainly  owned  by  purchase  from 
Bampton  (in  1843),  hut  to  their  progeny  foaled  since  the 
sale  by  the  sheriff  to  Sheppard  in  1846 ; it  is  to  be  con- 
sidered that,  by  a judgment  in  trover,  the  property  in  the 
goods  is  changed  by  relation  from  the  time  of  the  conversion. 

In  determining  the  time  of  conversion  it  is  important  to 
remember  that  demand  and  refusal  is  but  evidence  of  a 
conversion,  and  there  may  have  been  a conversion  in  fact 
long  before  any  such  demand  and  refusal  took  place.  The 
case  of  Granger  v.  George  shews  that  the  .statute  of  limita- 
tions begins  to  run  from  the  time  of  the  actual  conversion, 
though  the  plaintiff  did  not  know  of  it  within  the  six  years, 
and  subsequently  made^  a demand,  which  being  refused,  he 
treated  as  evidence  of  a conversion  at  that  time.  The  want 
of  knowledge  in  the  plaintiff  made  no  difference.  Whether 
there  was  in  fact  a conversion  prior  to  the  demand  and 
refusal  in  1855  ; and  if  so,  whether  within  six  years  next 
before  the  bringing  of  this  action  (14th  of  September,  1855), 
would  be  strictly  a question  for  the  jury. — Philpott  v.  Kelly 
(3  A.  & E.,  106). 


* See  2 Str,  1078 ; Adams  v.  Broughton,  Andrews,  18  ; Brown  v.  Woollon, 
Cro.  J ac.  74  ; Lechmere  v.  Helcher,  1 C.  & M.  634  : Buchland  v.  J ohnsom 
15  C.  B.  145 ; Keilw.  58. 
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The  plaintiff’s  first  witness  shews  that  the  plaintiff  had 
lost  these  mares  apparently  before  he  left  the  country.  In 
1855,  they  are  found  in  the  possession  of  Alexander  Wallace, 
from  whom  they  were  got  for  plaintiff,  but  how  Wallace 
came  by  them  does  not  appear ; the  defendant  is  stated  to 
have  objected  to  Wallace  parting  or  having  parted  with 
them.  I see  really  no  proof  of  any  demand  and  refusal  of 
the  old  mares.  If  the  defendant  continued  to  hold,  as  he 
certainly  appears  to  have  done  at  first,  for  the  benefit  of  the 
real  owner  whoever  he  might  be,  that  would  be  no  conver- 
sion ; but  a witness  states  that  about  a year  after  he  first 
got  them  he  began  to  use  them ; this  would  be  in  the  spring 
of  1847.  If  converted  then,  in  fact,  the  action  is  barred, 
and  if  barred  as  to  them  it  is  a fortiori  barred  as  to  their 
progeny.  On  this  point,  it  appears  to  me,  the  fact  in  not 
found  by  the  jury,  and  no  conclusion  can  be  deduced  by  the 
court.  Should  anything  be  found  ultimately  to  rest  on  this, 
there  must  be  a new  trial. 

But,  secondly,  there  is  the  fact  of  the  sheriff’s  sale  in 
July,  1846.  I take  it  that  by  this  sale  the  plaintiff’s  pro- 
perty was  absolutely  divested,  and  it  appears  to  me  there  is 
no  evidence  whatever  of  conversion  at  that  date,  nor  is  it 
suggested  that  the  animals  were  not  subject  to  sale  under 
the  process  against  plaintiff.  His  own  declaration  to 
Bampton  that  they  had  been  sold  on  execution  against 
him,  and  his  obtaining  Sheppard’s  right  acquired  under  the 
sale  would  be  sufficient  to  establish  as  against  the  plaintiff, 
that  from  July,  1846,  until  Sheppard  gave  up  his  right  to 
them,  he  (the  plaintiff)  was  not  their  owner.  According  to 
Sheppard’s  testimony  it  was  in  the  fall  of  1853,  he  gave  up 
his  right  to  plaintiff,  more  than  seven  years  after  the  sheriff’s 
sale. 

It  appears  to  me,  the  conclusion  to  be  drawn  from  the 
evidence,  was  that  the  defendant,  if  then  in  possession  of  the 
old  mares,  which  seems  not  certain,  had  converted  them  to 
his  own  use  long  before  that  time,  and  that  the  plaintiff  was 
obtaining  no  more  than  a mere  right  of  action  against  the 
defendant ; that  it  is  quite  possible  that  Sheppard  himself 
was  barred  by  the  statute  of  limitations ; and  if  not,  that 
39  6 c.  P. 
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he  was  at  all  events  in  such  a position  that  he  must  have 
asserted  his  own  right  of  property  and  of  possession  before 
he  could  transfer  them  to  the  plaintiff,  and  if  the  conversion 
by  defendant  took  place  before  the  retransfer  by  Sheppard 
to  the  plaintiff,  the  latter  must  undoubtedly  fail. 

Assuming  a complete  conversion  to  have  taken  place  in 
1847,  or  about  that  time,  the  measure  of  damages  would  be 
the  then  value  of  the  property  converted.  This  would  put 
an  end  to  the  claim  to  be  owner  of  the  animals  subsequently 
bred  from  the  two  mares.  Interest  on  their  price  or  value 
might  be  added  to  make  up  the  full  measure  of  damages,  but 
I think  that  is  all.  If  they  had  been  in  foal  at  the  time  of 
their  wrongful  conversion  that  would  form  an  ingredient  in 
the  estimate  of  their  value,  but  it  would  not  give  the  plaintiff 
a right  to  recover  independently  for  foals  dropped  after  the 
conversion  of  the  mares.  If  in  the  present  case  the  demand 
and  refusal  constitute  the  evidence  of  conversion,  I do  not 
at  present  think  the  right  of  property  extends  to  the  foals 
as  well  as  to  the  mares.  Looking  at  them  as  domestic 
animals,  the  manner  in  which  they  were  employed  to  make 
profit  out  of  them,  and  the  resulting  profit  does  not  enter 
into  or  form  part  of  the  plaintiff’s  right  to  recover.  The 
value  of  the  mares  may  be  enhanced  by,  or  may  depend  on 
the  fact  that  they  were  brood  mares,  but  still  it  is  only  their 
value  which  the  plaintiff  must  recover  in  an  action  for  their 
conversion. 

The  plaintiff’s  right  to  recover  must  depend,  either 
upon  his  right  as  owner  before  the  sheriff’s  sale  in  1846, 
treating  that  sale  as  ineffectual  to  pass  the  property,  or  by 
reason  of  Sheppard  the  alleged  purchaser  at  that  sale  having 
given  over  all  his  right  and  title  to  the  plaintiff  in  the  fall  of 
1853,  without  value  or  consideration. 

If  the  plaintiff  relies  on  the  first,  the  question  arises 
whether  he  is  not  barred  by  the  statute  of  limitations  which 
is  pleaded,  and  to  which  he  has  replied  that  the  cause  of 
action  did  accrue  within  six  years.  The  conversion  consti- 
tuted the  cause  of  action,  and  if  that  conversion  took  place 
more  than  six  years  before  the  bringing  the  action,  although 
the  plaintiff  may  not  have  known  of  it,  the  plea  is  sustained 
—Granger  v.  George  (5  B & C.,  149. 
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But  the  plaintiff  never  questioned  Sheppard’s  title  derived 
under  and  by  the  sheriff’s  sale : on  the  contrary,  he  rested 
his  claim  on  the  retransfer  of  the  property  from  Sheppard 
to  himself,  and  on  the  demand  made  by  Bampton  on  his 
behalf  in  1855.  I do  not  think  this  is  a case  in  which  the 
court  should  look  further  back  than  the  plaintiff  has,  or 
more  scrupulously,  to  discover  whether  the  plaintiff  could  or 
could  not  successfully  have  denied  that  any  thing  passed  by 
the  sheriff’s  sale.  We  may,  I think,  properly  limit  ourselves 
to  the  enquiry  whether  on  the  case  which  the  plaintiff  him- 
self relies  upon,  he  is  entitled  to  recover. 

As  to  this,  in  my  opinion,  he  fails.  It  is  clear  that  Shep- 
pard never  was  in  possession  of  the  old  mares  or  any  of  the 
animals  bred  from  them  : his  letter  of  demand  of  September, 
1852,  proves  this.  It  is  proved  that  the  plaintiff  paid 
Sheppard  nothing,  it  was  a gift  from  Sheppard  to  him,  not  a 
purchase.  But  if  so,  Irons  v.  Smallpence  (2  B.  & A.  551) 
shews,  that  to  vest  the  property  in  him  there  must  have 
been  a delivery,  which  certainly  did  not,  and  could  not  in 
this  case  accompany  the  gift ; for  the  mares  were  then 
either  in  the  defendant’s  possession,  or  that  of  Wallace, 
to  whom  the  defendant  had  transferred  them  after  using 
them  as  his  own  for  many  years.  The  case  of  Shower  v. 
Pilck  (4  Exch.  478,)  supports  the  same  view  ; nor  will  the 
doctrine  in  Hudson  v.  Hudson  (Latch  214),  help  the  plain- 
tiff, because  the  defendant  had  possession  before  the  gift  by 
Sheppard  to  the  plaintiff ; this,  as  to  the  old  mares,  would 
make  it  proper  that  the  rule  for  a nonsuit  should  be  abso- 
lute, and  there  is  less  reason  to  hesitate  as  to  the  merits 
when  it  seems  the  plaintiff  got  these  mares  back  from 
Wallace  before  the  action  was  brought,  and  this  action  is  in 
truth  to  recover  the  value  of  their  progeny,  to  which  I think 
the  plaintiff  does  not  establish  a legal  right. 

Buie  absolute  for  nonsuit. 


The  following  authorites  were  referred  to : — Harrington  v.  Price  and 
another,  3 B.  & Ad.  170  : Bloxam  v.  Hubbard,  5 Ea.  407 ; Smith  v.  Young, 
1 Camp.  439  ; Short  v.  McCarthy,  3 B.  & A.  626  ; Brown  v.  Howard,  2 B. 
& B.  73  ; Montague  v.  Lord  Sandwich,  7 Mod.  99  ; Topham  v.  Braddich,  1 
Taunt,  572  ; Philpott  v.  Kelley,  3 A.  & E.  106  ; Wilbraham  v.  Snow,  2 
Saund.  47. 
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Pengnet  v.  McKenzie  et  al. 

Promissory  note — Partners — Plea  by  one  of  two. 

Assumpsit  on  a promissory  note.  A plea  by  one  of  two  endorsers  who  at 
the  time  of  endorsing  were  partners  ; that  neither  he  nor  his  partner  who 
had  suffered  judgment  by  default  had  due  notice  of  the  non-payment  of 
the  note. 

Held,  that  the  fact  of  the  partner  of  the  party  pleading  having  suffered  judg- 
ment by  default,  did  not  operate  as  an  admission  of  the  receipt  of  notice  as 
against  the  defendant,  who  pleaded  want  of  notice. 

Assumpsit,  on  a promissory  note  dated  12th  of  June, 
1854,  made  by  James  McKenzie,  payable  to  the  other  two 
defendants,  and  endorsed  by  them  under  the  name  and  firm 
of  Thomas  Maxwell  & Co.,  for  £100..  Averment  of  non- 
payment by  the  maker,  though  the  note  was  duly  presented, 
and  of  due  notice  to  the  defendants  Maxwell  and  Ford. 

Plea,  by  Ford,  that  neither  he  nor  the  defendant  Maxwell 
had  due  notice  of  the  non-payment  of  the  note  in  the  de- 
claration. The  other  defendants  let  judgment  go  by 
default. 

The  record  was  entered  at  the  last  Kingston  assizes, 
before  McLean , J.,  to  try  the  issue  joined  oh  the  defendant 
F ord’s  plea,  and  to  assess  damages  against  the  other  defen- 
dants. The  plaintiff  produced  the  promissory  note,  as  set 
forth  in  the  declaration,  and  contended  that  the  defendant 
Maxwell,  by  suffering  judgment  by  default,  admitted  the 
receipt  of  notice  by  him  : that  as  it  was  admitted  that 
he  and  Ford  were  partners,  this  admission  bound  Ford  also, 
as  notice  to  one  of  several  partners  is  sufficient.  A verdict 
was  taken  by  consent  for  Ford,  with  leave  to  the  plaintiff  to 
move  to  set  it  aside  and  enter  a verdict  against  him  for  the 
same  sum  as  was  assessed  against  the  other  defendants.  It 
was  admitted  that  notice  to  appear  and  be  examined  as  a 
witness  was  served  on  Maxwell,  who  did  not  appear. 

In  Easter  term,  S.  Richards  obtained  a rule  nisi  ac- 
cordingly. In  Trinity  term  Philpotts  shewed  cause. 

A.  Richards , in  reply,  cited,  Lewis  v.  Reilly,  1 Q.  B.  349  ; 
Porthouse  v.  Parker,  1 Campb.  82 ; ood  v.  Braddick,  1 
Taunt.  104 ; Perham  v.  Rayhal,  2 Bing.  306. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  jury  have  been  asked  in  this  case  to  find  a fact 
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expressly  put  in  issue  by  one  defendant  from  the  state  of  the 
record ; i.e.,  because  on  that  record  another  defendant  who 
was  at  the  time  of  the  alleged  endorsement  of  the  note  in 
question,  his  partner,  has  by  nil  dicet  admitted  the  endorse- 
ment. 

The  cases  cited  by  Mr.  A.  Richards,  to  which  may  be 
added  Pritchard  v.  Draper  (1  R.  & Myl.,  191),  relate  to  the 
effect  of  the  admission  of  facts,  or  acts  done  by  one  partner 
as  binding  and  conclusive  upon  another  or  other  partners  ; 
but  they  are  not  cases  in  which  the  admission  is  a matter  of 
pleading,  or  of  ommitting  to  traverse  and  deny  an  allegation 
in  a pleading  of  the  opposite  party. 

If  Maxwell  had  pleaded  payment  it  would  have  admitted 
the  endorsement ; but  if  he  had  also  pleaded  in  denial  of  the 
endorsement,  the  admission  in  the  one  plea  would  not  have  dis- 
pensed with  the  necessity  of  the  plaintiff’s  proving  the 
endorsement ; for  each  issue  must  be  tried  by  itself,  and  an 
admission  on  the  face  of  one  plea  is  an  admission  only  for 
the  purposes  of  that  issue,  and  cannot  be  used  by  the  plain- 
tiff in  proof  or  denial  of  matter  stated  in  another  plea.  It 
would  be  a strange  consequence  if  the  admission  in  a plea 
should  have  a more  binding  effect  on  another  defendant  on 
the  same  record,  than  it  has  on  the  defendant  who  makes  it ; 
and  yet  that  is  the  result  of  the  plaintiff’s  argument.  Sup- 
pose Maxwell  to  have  pleaded  payment  only,  and  Ford  only 
to  have ‘denied  the  endorsement — the  effect  as  to  each  de- 
fendant is  that  Maxwell  for  the  purposes  of  his  plea  would 
admit  the  endorsement,  and  Ford  for  the  purposes  of  his  plea 
would  admit  that  if  the  endorsement  is  proved  the  plaintiff 
has  a right  to  recover.  The  plaintiff’s  argument  is  that, 
by  proving  the  two  defendants  to  be  partners  he  can  take 
the  several  admissions  of  each  thus  made  as  evidence  to 
disprove  the  several  pleas  of  each,  and  thus  entitle  himself 
to  a verdict. 

I apprehend  that  the  law  is  not  only  not  so,  but  that  it 
goes  much  further  against  the  plaintiff ; for  in  an  action 
against  two  or  more  alleged  joint  contractors,  if  all  but  one 
let  judgment  go  by  default,  but  that  one  pleads  a plea  in 
bar  of  the  whole  action  which  is  found  for  him,  the  plaintiff 
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cannot  have  execution  against  those  who  have  thus  admitted 
the  right  to  recover  by  not  pleading  at  all.  And  after 
judgment  by  default  against  one  defendant,  in  a similar 
action  the  plaintiff  may  be  nonsuited  as  to  the  other  defen- 
dants on  the  same  record,  which  puts  an  end  to  the  whole 
case. 

Rule  discharged. 


Graham  and  Wife  v.  Law. 

Dower — Secondary  evidence — Adultery — Proof  of  Marriage. 

In  an  action  to  recover  dower  notice  was  given  to  the  defendant  to  produce  his 
title  deeds,  and  the  defendant’s  father  was  called  to  prove  they  were  in  the 
defendant’s  possession,  but  he  declined  to  swear  positively  whether  they  were 
in  the  possession  of  himself  or  his  son.  Held  under  the  circumstances  that 
secondary  evidence  of  the  deeds  was  admissible. 

A wife  abandoned  by  her  husband,  and  who  subsequently  was  guilty  of  adultery. 
Held  not  barred  from  dower. 

Cohabitation  and  reputation  held  sufficient  presumption  of  a marriage  in  actions 
for  dower,  to  render  unnecessary  strict  proof  of  a marriage  solemnized  de 
facto 

Dower  claimed  by  demandant  Sarah,  as  formerly  the  wife 
of  Alexander  Reid,  deceased,  in  the  north  half  of  lot  23, 
tenth  concession,  Tecumseth. 

Pleas  1.  Ne  ungues  seisie  que  dower.  2.  Demandant 
v Sarah  ne  ungues  decouple  to  Alexander  Reid.  3.  Alexander 
Reid  not  dead  at  the  commencement  of  the  suit.  4.  That 
demandant  Sarah  while  she  was  the  wife  'of  Alexander  Reid, 
voluntarily  left  him,  and  during  her  coverture,  and  his  life, 
and  up  to  the  time  of  his  death,  did  live  in  adultery  with 
the  said  John  Graham.  5.  Defendant  not  tenant  as  of  free- 
hold. Issues  on  all  the  pleas. 

The  case  was  tried  at  the  last  Toronto  spring  assizes,  be- 
fore Richards,  J.  It  appeared  that  the  land  had  been 
granted  by  the  crown,  in  1825,  and  if  secondary  evidence  of 
the  subsequent  title  deeds  was  admissible,  it  was  sufficiently 
proved  that  Alexander  Reid  was  at  one  time  seized  in  fee. 
Notice  to  produce  title  deeds  was  proved,  and  to  shew  that 
they  were  in  defendant’s  possession,  the  demandant  called  the 
. defendant’s  father,  William  Law,  who  swore  that  he  did  own 
the  lot,  and  gave  defendant  a deed  of  it,  but  that  defendant 
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gave  him  a deed  back  again  within  a year,  as  he  thought, 
and  that  he  took  possession  after  getting  this  deed,  and  leased 
the  premises  to  the  defendant.  That  he  expected  he  gave 
all  the  deeds  to  his  son,  and  expected  he  received  them  back 
again  when  he  bought  back  from  him,  but  he  stated  that  he 
could  not  say  for  certain  that  he  got  the  deeds  from  his  son, 
before  this  action  was  commenced.  On  this  the  learned 
judge  permitted  secondary  evidence  to  be  given  of  the  deeds 
shewing  that  Reid  was  seized.  It  was  proved  that  a marriage 
ceremony  was  performed  between  Alexander  Reid  and  the 
demandant  Sarah,  in  April,  1823,  at  Youngstown,  in  the 
State  of  New  York,  by  a magistrate.  This  evidence  was 
given  by  a person  present  at  the  marriage,  a sister  of  Alex- 
ander Reid’s.  From  that  time  until  1837  or  ’38,  Alexander 
Reid  lived  with  the  demandant  Sarah,  as  his  lawful  wife,  and 
she  was  so  received  and  reputed  to  be.  The  learned  judge 
left  this  evidence  to  the  jury  as  sufficient  to  justify  their  find- 
ing the  second  issue  in  demandant’s  favour.  It  was  further 
proved  that  Alexander  Reid  quitted  Canada  in  1838,  leaving 
demandant  and  his  family  behind  him,  and  had  never,  so  far 
a^appeared,  returned;  and  the  last  reliable  accounts  heard  of 
him  were  fifteen  or  sixteen  years  ago,  since  which,  according 
to  the  evidence,  he  had  not  been  heard  of.  The  learned  judge 
left  this  evidence  to  the  jury  in  support  of  demandant’s  case 
on  the  third  issue.  There  was  evidence  to  shew  that  after 
Reid  left  U.  Canada,  the  demandant  Sarah  lived  in  adultery 
with  the  other  demandant,  until  her  marriage  to  him,  which 
was  said  to  have  taken  place  about  a year  before  the  trial. 
The  learned  judge  directed  that  if  Reid  abandoned  her,  her 
subsequent  adultery  would  be  no  bar,  though  if,  during  his 
temporary  absence  from  home,  she  took  a paramour  into  the 
house,  and  her  husband  hearing  of  it  abandons  her  and  does 
not  return  home,  it  would  bar  her.  The  jury  found  for  de- 
mandants. 

In  Easter  term,  Eccles,  H.,  obtained  a rule  nisi  for  new 
trial  on  the  law  and  evidence,  and  for  misdirection,  and  the 
reception  of  improper  evidence.  He  contended,  1st,  That 
the  evidence  of  William  Law  shewed  that  the  reconveyance 
by  the  defendant  to  him,  and  the  redelivery  of  the  title  deeds 
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was  prior  to  the  bringing  of  this  action,  and  therefore  the 
jury  should  have  been  directed  to  find  for  the  defendant  on 
the  fifth  plea,  and  that  secondary  evidence  of  the  title  deeds 
to  Alexander  Reid  should  not  have  been  admitted.  2nd.  That 
inasmuch  as  evidence  of  a marriage  in  fact,  as  well  as  by 
reputation,  was  given,  proof  of  the  law  of  the  foreign  country 
and  of  the  authority  of  the  party  solemnizing  the  marriage 
should  have  been  given  also.  3rd.  That  the  evidence  afforded 
no  sufficient  presumption  of  the  death  of  Alexander  Reid, 
and  lastly,  that  there  was  proof  of  adultery  committed  by 
.demandant  Sarah  with  the  other  demandant  in  the  life  of 
the  first  husband  Reid.  Citing  Hetherington  v.  Graham,  6 
Bingham,  135. 

Connor , Q.  C.,  in  Trinity  term,  shewed  cause,  citing  Piers 
v.  Piers,  2 H.  of  L.  C.  331  ; 13  Jur.  569  ; Watson  v.  England, 
14  Sim.  28. 

Draper,  C.  J. — I am  of  opinion  this  rule  must  be  dis- 
charged. As  to  the  admission  of  secondary  evidence,  the 
demandants  shewed  that  the  deeds  relating  to  the  estate,  and 
by  which  it  would  appear  that  Alexander  Reid  was  at  one 
time  and  during  the  coverture  with  the  demandant  Sarah, 
seised  in  fee,  were  at  one  time  in  the  possession  of  the  de- 
fendant when  he  was  in  possession  as  owner.  And  the  evi- 
dence relied  on  to  rebut  the  inference  resulting  from  this, 
was  the  assertion  of  the  witness,  that  the  son,  defendant,  had 
reconveyed  the  property  to  him,  and  that  he  expected  he  had 
given  up  to  him  the  title  deeds.  No  deed  of  conveyance 
from  the  son  to  his  father  was  produced,  nor  would  the 
witness  state  when  such  deed  was  given.  The  defendant 
relies  on  the  sufficiency  of  his  testimony  to  establish  that  the 
title  deeds  were  in  the  possession  of  the  witness,  and  that  he 
and  not  the  defendant  was  seised  of  the  premises  when  the 
action  was  brought.  Without  going  the  length  of  saying 
that  the  deed  from  the  defendant  should  have  been  produced 
and  proved,  I think  a positive  statement  of  both  facts  should 
have  been  given.  The  expression  of  the  witness  might  well 
lead  the  learned  judge  to  believe,  that  he  would  not  swear 
positively,  lest  he  should  thereby  commit  himself,  and  in  a 
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case  in  which  any  such  doubt  existed,  I think  the  true  course 
is  rather  to  admit  than  reject  the  secondary  evidence.  On 
moving  this  rule,  no  affidavit  is  filed  to  shew  that  the  learned 
judge  drew  the  wrong  conclusion,  or  that  the  deeds  were  not 
under  the  control  of  the  defendant,  or  that  he  has  not  seised 
when  the  action  was  brought. 

2nd.  As  to  the  evidence  of  the  marriage  of  the  demandant 
Sarah  with  Alexander  Reid,  it  has  been  repeatedly  held  in 
our  courts  that  evidence  of  cohabitation  and  reputation  of 
marriage  is  sufficient  on  the  plea  of  ne  unques  accouple,  I 
take  that  to  be  too  well  established  here  to  allow  of  its  being 
questioned,  and  on  that  point  there  was  ample  evidence  to 
submit  to  the  jury.  The  demandants, however,  went  further, 
and  proved  the  solemnization  of  a marriage  de  facto.  The 
objection  to  that  is,  there  was  no  proof  of  the  law  of  the 
foreign  country,  or  of  the  authority  of  the  person  who  per- 
formed the  ceremony.  It  may  be  admitted  that  evidence  of 
that  description  would  be  requisite  where  it  was  necessary  to 
prove  a marriage  de  facto  solemnized.  But  when  prooffby 
cohabitation  and  reputation  is  sufficient,  and  has  been  given, 
it  appears  to  me  a different  consequence  follows.  I think 
the  effect  of  the  decisions  on  this  question  in  Upper  Canada 
has  been  to  put  the  proof  of  marriage  in  actions  of  dower  on 
the  same  footing  as  in  actions  involving  the  question  of  legiti- 
macy, in  which  every  reasonable  presumption  is  entertained  in 
favour  of  the  validity  of  the  marriage.  When  once  sufficient 
presumption  of  a marriage  had  been  established,  by  the  proof 
that  was  given,  I think  the  additional  proof  of  a marriage  in 
fact  would  not  displace  this  without  evidence  to  shew  the 
invalidity  of  this  de  facto  marriage.  That  the  presumption 
once  created  must  be  rebutted,  as  is  said  by  Lord  Lyndhurst, 
in  Morris  v.  Davis,  by  strong,  distinct,  and  satisfactory  and 
conclusive  evidence,  and  that  the  burden  of  giving  that  proof 
in  this  case  lay  upon  the  defendant.  On  this  point,  therefore, 
I think  the  defendant  also  fails. 

3rd.  The  insufficiency  of  the  evidence  to  establish  the  pre- 
sumption of  the  death  of  Alexander  Reid  was  not  much 
pressed  on  the  argument.  I need  only  observe  that  I think 
it  was  rightly  left  to  the  jury. 

40 
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I have  felt  more  doubt  on  the  last  point,  but  the  best 
opinion  I can  form  is  that  when  the  husband  appears, as  in  this 
case,  to  have  abandoned  his  wife  and  three  children,  without 
making  any  provision  for  her  or  their  support,  that  the 
statute  13  E.  1.,  ch.  34,  or  of  Westminster  2nd,  does  not  bar 
her  right  to  dower,  though  she  has  committed  adultery.  The 
case  which  has  gone  the  farthest  is  that  of  Hetherington  v. 
Graham,  cited  by  Mr.  Eccles.  But  in  that  case  Sir  Nicholas 
Tindal  says,  “we  hold  the  proper  construction  of  the  statute 
tobe  what  the  words  still  will  warrant,  that  if  a womanleaves 
her  husband  with  her  own  free  will , and  afterwards  lives  in 
adultery , the  dower  is  forfeited.”  In  the  present  case  it  can- 
not be  said  the  wife  left  her  husband,  but  he  abandoned  her ; 
and*  I think,  therefore,  the  statute  does  not  apply  to  deprive 
her  of  dower,  to  which,  at  common  law,  she  would,  notwith- 
standing her  adultery,  be  entitled. 

It  appears  to  me,  therefore,  the  rule  fails  on  all  the  objec- 
tions, as  to  misdirection  or  the  reception  of  improper  evidence 
for^the  reason  above  given,  and  because,  if  properly  admit- 
ted and  properly  submitted,  there  was  quite  enough  evidence 
to  warrant  the  verdict. 

Buie  discharged. 


Buchner  and  Another  v.  Buchner. 

Will — Insufficient  description — Uncertainty. 

A testator  devised  to  certain  parties  “ the  18  acres,  more  or  less,  that  was 
deeded  to  me  by  the  late  Henry  Buchner,  senior,  reference  being  had  to  the 
said  deed  for  description.”  A deed  conveying  that  quantity  of  land  to  the 
testator  was  proved,  but  he  had  sold  it  long  before  the  making  of  his  will. 
He  held,  however,  at  the  date  of  his  will  about  21  acres,  under  another  deed 
from  one  Henry  Buck,  which  he  was  in  the  habit  of  calling  18  acres,  and 
which  was  the  subject  of  dispute  in  the  action. 

Held , that  the  devise  was  void  for  uncertainty. 

Ejectment  for  the  north  part  of  lot  No.  2,  in  the  4th 
concession  of  the  township  of  Crowland. 

Writ  issued  the  30th  June,  1855. 

At  the  trial,  at  the  Niagara  assizes,  in  April  last,  before 
Sir  J.  B.  Robinson,  C.  J.,  it  was  admitted  that  Peter  Buchnei . 
the  elder,  was  the  owner  of,  and  possessed  an  inheritable  es- 
tate in  fee  simple  in,  and  to,  the  premises  mentioned  in  the 
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writ  of  ejectment,  under  a deed  from  Henry  Buck  and  his 
wife  to  him,  dated  the  12th  May,  1809  : that  the  said  Peter 
Buchner  being  such  owner,  died  seised,  as  aforesaid,  on  the 
15th  of  August,  1848.  That  Phillip  Buchner,  one  of  the 
plaintiffs,  is  eldest  son,  and  heir-at-law  of  the  said  Peter 
Buchner ; that  Phillip  Buchner  by  deed  of  bargain  and  sale, 
dated  the  16th  January,  1855,  conveyed  the  premises  in  fee 
to  Ambrose  Patterson,  the  other  plaintiff : that  Peter 
Buchner,  on  the  14th  of  August,  1847,  made  his  will,  which 
was  registered  26th  of  August,  1848,  to  the  effect  following : 
testator  directed  his  executors  to  sell  lot  No.  1,  3rd  conces- 
sion of  Crowland,  and  apply  the  proceeds  to  the  payment  of 
a certain  debt,  and  the  overplus  to  be  equally  divided 
amongst  his  children.  “I  consider  that  my  son  Phillip,  and 
my  daughters  Maria,  Elizabeth,  and  Catharine  have  already 
received  their  respective  portions  of  my  real  estate  in  land, 
which  I have  allotted  to  them.  I give  and  devise  to  my  son 
John  B.  Buchner,  and  his  heirs  and  assigns  for  ever,  lot  No.  6, 
6th  concession,  and  lot  No.  6,  5th  concession,  both  in  the  said 
township  of  Crowland.  I give  and  devise  to  my  son  Pete** 
Buchner,  his  heirs  and  assigns  for  ever,  lot  No.  9,  7th  conces- 
sion of  Crowland,  above  mentioned,  and  the  north  half  of  lot 
No.  8,  7th  concession  of  Crowland,  above  mentioned.  I give 
and  devise  to  my  son  Peter  and  Sabina  his  wife , during  their 
natural  lives,  jointly  and  separately , the  18  acres , more  or  less , 
that  was  deeded  to  me  by  the  late  Henry  Buchner,  senior,' re- 
ference being  had  to  said  deed  for  description.  I also  give  and 
devise  to  my  son  Peter  and  Sabina  his  wife,  during  their 
natural  lives,  jointly  or  separately,  lot  No.  2,  in  the  3rd  con- 
cession of  Crowland  aforesaid.  And  after  the  decease  of  my  son 
Peter  and  Sabina  his  wife,  then,  and  in  that  case,  I give  and 
devise  the  last  mentioned  118  acres  to  my  grandsons  Michael 
and  James  Buchner,  and  to  their  heirs  and  assigns  for  ever. 
I hereby  authorise  my  executors  to  divide  the  said  last  men- 
tioned 118  acres  between  my  said  two  grandsons  as  nearly 
equal  in  their  judgment  as  may  be;  their  judgment  therein 
being  final ; and  if  at  the  time  required  for  such  division 
the  executors  to  this  will  should  be  all  deceased,  then  I here- 
by authorise  the  judge  of  the  surrogate  court  then  being  to 
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make  such  division  between  my  said  two  grand-children,  to 
the  best  of  his  judgment  in  equity,  his  judgment  therein 
being  final.”  The  residue  of  the  will  has  no  relation  to 
real  estate.  There  was  further  admitted  a deed  proved  by 
production  of  memorial  thereof  (not  objected  to)  from  Henry 
Buchner,  senior,  dated  30th  May,  1809,  for  18  acres,  3 roods, 
and  31  perches  of  land,  being  parts  of  lots  8 and  9,  in  the  7th 
concession  of  Willoughby,  and  also  another  deed,  whereby 
the  testator  many  years  before  his  death  conveyed  these 
same  18  acres,  3 roods,  and  31  perches  of  land  to  John  Eli 
Wright.  Also  another  deed,  dated  12th  May,  1809,  from 
Henry  Buck,  conveying  to  testator  in  fee  part  of  lot  No.  2, 
in  the  4th  concession,  north  of  Lyons  Creek,  Crowland,  said 
therein  to  contain  twenty-three  acres.  It  was  further  admit- 
ted that  testator,  many  years  before  his  death,  conveyed  one 
acre  of  the  land  in  Crowland  purchased  from  Henry  Buck, 
for  a meeting  house. 

It  was  proved  that  the  defendant  lived  with  his  father ; 
that  they  worked  the  18  acres  north  of  Lyons  Creek  to- 
gether with  the  100  acres  next  to  it.  This  piece  of  land 
north  of  Lyons  Creek,  now  in  dispute,  was  always  called  18 
acres  by  testator  and  the  family.  The  100  acre  lot  (No. 
2,  3rd  concession  of  Crowland)  was  one-fourth  of  a mile  from 
the  land  in  dispute,  though  the  two  were  worked  together. 
There  was  only  the  width  of  a lot  between  these  two  parcels 
of  18,  acres  spoken  of,  though  they  were  in  separate  town- 
ships. The  testator,  so  far  as  was  shewn,  owned  no  lands 
out  of  the  township  of  Crowland  at  the  time  of,  or  for  12  or 
20  years  before  his  death.  The  homestead  consisted  of  near 
300  acres  in  Crowland,  of  which  the  118  acres  is  part. 

On  this  state  of  facts  the  learned  Chief  Justice  directed  a 
verdict  for  plaintiff,  with  leave  reserved  by  consent  to  move 
the  court  to  enter  the  verdict  for  defendant,  none  of  the 
facts  being  in  dispute. 

Draper,  C.  J. — The  question  in  dispute  is,  whether  under 
the  will  the  land  (less  an  acre)  bought  by  the  testator  from 
Henry  Buck,  and  in  the  deed  from  Henry  Buck,  described 
as  containing  24  acres,  will  pass  to  defendant  by  the  words 
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“ the  eighteen  acres,  more  or  less,  that  was  deeded  to  me  by 
the  late  Henry  Buchner,  senior,  reference  being  had  to  said 
deed  for  description,”  coupled  with  the  other  parts  of  the 
will,  and  with  th.e  state  of  facts  proved  at  the  trial  to  have 
existed  when  the  testator  made  his  will. 

Taylor’s  Evidence,  sec.  860  et  seq.  ; Clayton  v.  Lord  Un- 
gent,  13  M.  & W.  200 ; Doe  v.  Huth waite,  3 B.  & A.  632. 

Lord  Bacon  in  commenting  on  Regul.  13  (vol.  4,  P.  52),  “ Non 
accipi  debentverbain  demonstrationemfalsamquce  competunt 
in  limitationem  veram,”  (which  I venture  to  paraphrase, 
“ Words  shouldnot  be  received  as  making  a false  demonstration 
which  agree  together  in  a true  meaningor  definition”)  observes, 
“ though  falsity  of  addition  or  demonstration  doth  no  hurt 
where  you  give  a thing  a proper  name,  yet,  nevertheless,  if 
it  stand  doubtful  upon  the  words,  whether  they  import  a 
false  reference  and  demonstration,  or  whether  they  be  words 
of  restraint  that  limit  the  generality  of  the  former  name 
the  law  will  never  intend  error  or  falsehood.” 

In  Doe  v.  Galloway  (5  B.  & Ad.  43),  Parke,  J.,  says,  “ The 
rule  is  clearly  settled  that  when  there  is  a sufficient  descrip- 
tion set  forth  of  premises  by  giving  the  particulars,  name  of 
a close,  or  otherwise,  we  may  regret  a false  demonstration, 
but  that  if  premises  be  described  in  general  terms  and  a par- 
ticular description  be  added,  the  latte*  controls  the  former.” 

In  endeavouring  to  construe  the  present  devise,  the  words 
used  create  no  difficulty  in  themselves,  “ the  eighteen  acres, 
more  or  less,  that  was  deeded  to  me  by  the  late  Henry  Buchner, 
senior*  reference  being  had  to  said  deed  for  description.” 
These  words  apparently  afford  a clear  case  for  the  applica- 
tion of  the  maxim  id  certum  est  quod  certum  reddi  potest, 
and  the  will  contains  a plain  direction  as  to  how  that  certainty 
is  to  be  ascertained,  i.  e.,  by  reference  to  the  deed  from 
Henry  Buchner,  senior.  Almost  in  the  words  of  Sir  W.  Grant, 
in  Sandford  v.  Raikes  (1  Mer.  646),  we  may  say,  nobody  can 
tell  what  is  given  (except  indeed  that  it  is  about  eighteen 
acres  of  land),  until  it  is  shewn  by  extrinsic  evidence  what 
eighteen  acres  were  deeded  to  the  testator  by  the  late  Henry 
Buchner,  senior.  But  while  the  extrinsic  evidence  affords  a 
perfect  certainty  as  to  what  those  eighteen  acres  were,  it 
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shews  also  that  at  the  date  of  the  will,  and  many  years 
before,  the  testator  had  sold  those  eighteen  acres,  but  that 
he  owned  other  lands,  about  eighteen  acres  in  quantity, 
purchased  from  Henry  Buck.  Now,  if  at  the  date  of  his 
will  he  had  continued  to  own  the  land  purchased  from  Henry 
Buchner,  there  would  be  no  doubt  as  to  the  construction, 
although  all  the  other  facts  now  before  us  existed  also. 
There  would  be  no  question  then  as  to  his  intention,  on 
account  of  his  owning  another  parcel  of  land,  near  to  the 
homestead,  which  was  also  devised  to  the  same  devisee  and 
with  the  same  limitation,  which  parcel  he  had  usually  called 
eighteen  acres,  though  in  fact  containing  more,  but  which  he 
had  purchased  from  Henry  Buck.  It  is  the  single  fact  that 
he  had  disposed  of  the  eighteen  acres,  which  the  words  of 
the  devise  undeniably  refer  to,  long  before  the  date  of  his 
will,  that  creates  the  doubt.  It  is  upon  this  fact  only  that 
the  question  arises,  can  the  words,  “ deeded  to  me  by  Henry 
Buchner,”  be  rejected  as  falsa  demonstratio. 

Mr.  Taylor  states  the  rule  thus  : “ If  after  rejecting  so 
much  of  the  description  as  is  false,  the  remainder  will  enable 
the  court  to  ascertain  with  legal  certainty  the  subject  matter 
to  which  the  instrument  really  applies,  it  will  be  allowed  to 
take  effect.”  “ It  is  however  essential  that  enough  remains 
to  shew  plainly  the  Intent.”  Pitcairne  v.  Brase  (Finch  R. 
403) ; Dowset  v.  Sweet  (Amb.  175). 

In  the  present  case,  if  we  reject  what  the  defendant  con- 
tends is  false,  all  that  remains  is,  “ I give  and  devise  to  my 
son  Peter,  &c.,  the  eighteen  acres  more  or  less.”  Is  this 
enough  to  shew  that  the  testator  meant  the  land  in  Crowland 
bought  from  Henry  Buck.  The  testators  intention  must  be 
collected  from  the  words  which  he  has  used,  not  by  putting 
in  words  which  are  derived  from  extrinsic  evidence — Hay  v. 
Earl  of  Coventry  (3  T.  R.  83),  but  it  seems  to  me  the  devise 
would  be  void  for  uncertainty  unless  we  both  strike  out  the 
particular  description  which  the  will  does  contain,  and  insert 
another  description  furnished  by  the  extrinsic  proof,  and  that 
in  so  doing  we  should  go  in  direct  opposition  to  the  rule 
quoted  by  Tindal,  C.  J.,  in  Miller  v.  Travers  (8  Bing.  253,) 
‘k  An  averment  to  take  away  surplusage  is  good,  but  not  to 
increase  that  which  is  defective  in  the  will  of  the  testator.” 
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In  Doe  Oxenden  v.  Chichester  (4  Dow  65,)  it  was  held 
that  in  case  of  a devise  of  “ my  estate  of  Ashton,”  no  parol 
evidence  was  admissible  to  shew  that  the  testator  intended 
to  pass  not  only  his  lands  in  Ashton,  but  in  the  adjoining 
parishes,  which  he  had  been  accustomed  to  call  by  the  gen- 
eral name  of  his  Ashton  estate. 

So  in  Newburg  (Earl  of)  v.  Newburg  (Countess  of)  (5 
Madd.  364,)  it  was  held  that  parol  evidence  was  inadmissi- 
ble for  the  purpose  of  setting  up  the  disappointed  intention 
of  the  testator. 

It  is  not  a question  simply  whether  extrinsic  evidence  is 
admissible  for  any  purpose  to  explain  the  will.  No  doubt 
can  exist  that  such  evidence  must  be  received  in  the  present 
case  to  ascertain  what  is  the  land  which  was  “ deeded  ” to 
testator  by  Henry  Buchner,  senior.  But  when  this  evidence 
is  received,  we  ought,  I apprehend,  to  read  the  will  as  if  it 
contained  the  very  words  of  description  to  be  found  in  the 
deed  that  is  as  if  the  testator  had  said,  “ I give  and  devise 
to  my  son  Peter,  the  eighteen  acres,  three  roods,  and  thirty- 
one  perches  of  land  being  parts  of  lots  eight  and  nine  in  the 
7th  concession  of  Willoughby.” 

Then  to  determine  in  favour  of  the  defendant,  we  should 
have  first  to  reject  every  thing  except  the  mere  number  of 
acres,  and  second,  to  receive  parol  evidence  to  shew  the  testa- 
tor had  parted  with  the  land  referred  to  by  special  designa- 
tion ; that  he  died  seised  of  a parcel  of  land  in  another  town- 
ship, containing  some  acres  more  than  eighteen,  but  which 
he  was  in  the  habit  of  speaking  of  as  eighteen  acres,  and 
upon  the  strength  of  that  evidence  to  insert  another  parti- 
cular description  in- lieu  of  that  used  by  the  testator  himself. 

The  fact  that  the  testator  had,  at  the  date  of  his  will,  no 
lands  which  he  had  acquired  from  Henry  Buchner,  senior, 
would  no  more  be  sufficient  to  warrant  the  letting  in  of  parol 
evidence  of  an  intention  that  the  devise  of  lands  so  acquired, 
should  apply  to  lands  acquired  from  Henry  Buck,  than  the 
fact  in  Miller  v.  Travers  (8  Bing.  244,)  that  the  testator  had 
no  lands  in  the  county  of  Limerick,  could  be  held  sufficient 
to  make  a devise  of  lands  in  that  county  pass  lands  in  the 
county  of  Clare. 
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It  might  be  going  rather  far  to  contend  that  the  testator 
conceived  himself  to  have  some  devisable  interest  in  the 
lands  in  Willoughby,  which  he  had  once  owned,  or  that  he 
might  have  contemplated  the  subsequent  acquisition  of  this 
property,  which  might  pass  under  his  will  dated  in  August, 
1847,  under  the  49th  sec.  of  stat.  4,  William  IV.,  ch.  1.  But 
it  may  be  questioned  whether  this  would  be  going  farther 
than  the  defendant  goes  in  contending  that  the  testator  had 
forgotten  that  he  had  conveyed  away  the  land  in  Willoughby, 
when  his  attention  was  specially  directed  to  it,  by  the  des- 
cription he  made  use  of  in  the  will. 

Doe  V.  Bell  (8  T.  It.  579,)  appears  to  me  to  be  strong  in 
the  plaintiff s favour.  The  testator  had  copyhold  estates  in 
G.,  to  part  of  which  he  became  entitled  by  devise  from  his 
father,  and  to  the  residue  by  surrender  made  by  his  father 
during  his  lifetime.  He  devised  all  his  copyhold  estates  in 
G.  which  he  became  entitled  to  on  the  decease  of  his  father, 
and  the  court  held  that  those  which  the  father  had  surren- 
dered to  him  did  not  pass  by  this  devise. 

Doe  v.  Hubbard  (15  Q.  B.  228,)  also  supports  the  plaintiff’s 
case,  for  there  the  court  held  that  “falsa  demonstratio  non 
7iocetf  when  there  is  a true  demonstration,  but  what  is 
contended  to  be  a false  demonstration  cannot  be  struck  out, 
if  thereby  no  demonstration  at  all  would  remain,  and  Doe  v. 
Carpenter  (16  Q.  B.  182)  confirms  that  doctrine.  I refer 
also  to  Douglas  v.  Fellows  (23  L.  J.  C.  167,)  and  Benasconi 
v.  Atkinson  (23  L.  J.  C,  184). 

On  the  whole,  I think  that  if  we  reject  the  words  refer- 
ring to  the  acquisition  of  the  land  from  Henry  Buchner,  sen- 
ior, there  will  remain  enough  in  the  will  to  designate  what 
eighteen  acres  the  testator  intended  to  give,  and  then  the 
devise  would  be  void  for  uncertainty 

And  further,  I am  of  opinion  that  the  particular  descrip- 
tion which  follows  the  general  devise  of  “ the  eighteen  acres 
more  or  less,”  cannot  be  rejected  as  a false  demonstration 
The  definite  article  “ the  ” connects  such  eighteen  acres  with 
the  subsequent  particular  description,  and  the  latter  ex- 
cludes the  possibility  of  any  other  eighteen  acres  being  in- 
tended by  the  testator  to  pass. 


Rule  discharged. 
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Shaver  v.  The  Great  Western  Railway  Company. 

Excessive  damages — Costs  of  New  Trial. 

In  an  action  for  breach  of  covenant  by  delaying  the  completion  of  a railway 
crossing  which  afforded  the  best  road  to  the  plaintiff’s  saw  mill.  Held , that 
evidence,  if  special,  was  not  admissible,  none  being  alleged  in  the  declaration, 
and  the  plaintiff  not  having  notified  the  defendants  at  the  time  the  fact* 
of  his  suffering  the  loss  of  profit,  which  constituted  the  alleged  damage. 

The  plaintiff’s  counsel  having  persisted  in  offering  such  evidence  against 
the  opinion  of  the  presiding  judge,  the  court,  under  the  168th  section  of 
C.  L.  Procedure  Act,  1856,  made  the  rule  for  a new  trial  absolute  without 
costs. 

Covenant  on  articles  of  agreement,  whereby  the  defen- 
dants agreed  to  make  a crossing  over  their  railway  to  enable 
plaintiff  to  pass  from  one  part  of  his  land  to  another.  The 
action  was  commenced  on  the  7th  April,  1855.  Plea,  non 
est  factum. 

At  the  trial,  at  Hamilton,  in  May  last,  before  Sir  J.  B. 
Robinson , C.  J.,  the  covenant  was  admitted.  The  alleged 
breach  by  non-construction  was  not  traversed.  It  was  also 
admitted  that  the  crossing  was  made  in  the  month  of  June 
next  after  the  action  was  brought ; but  according  to  the 
covenant  it  should  have  been  finished  on  the  7th  of  March 
previous.  The  plaintiff  proved  that  he  owned  a steam  saw 
mill,  and  that  if  the  crossing  had  been  made  he  could  have 
drawn  logs  to  be  sawed  at  his  mill,  which  were  ready : that 
although  there  was  another  route  by  which  the  logs  could  be 
drawn  to  the  mill,  yet  it  was  circuitous,  and  a bad  and  hilly 
road  ; and  his  witnesses  stated  their  opinion  to  be  that  he 
could  have  made  a profit  of  £150  during  the  month  from  7th 
of  March  to  the  7th  of  April,  if  the  crossing  had  been  made, 
or  that  his  damage  from  not  having  that  crossing  for  that 
period  amounted  from  £150  to  £200.  The  learned  Chief 
Justice  stated  that  this  was  not  the  proper  method  qf  estimating 
damage,  the  more  particularly  as  no  special  damage  was 
stated  in  the  declaration.  The  plaintiff’s  counsel  persisted 
in  pressing  it  on  the  jury.  The  jury  were  directed  that  even 
had  special  damages  been  claimed,  they  should  not  be 
reckoned  upon  a calculation  of  possible  profits  to  be  made  by 
working  a mill,  the  best  access  to  which  was  by  way  of  this 
crossing.  That  under  any  circumstances  the  defendants 
41  6 C.  P. 
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should  have  had  notice  that  by  delaying  the  construction  of 
the  crossing  the  plaintiff  would  be  exposed  to  this  injury,  and 
would  claim  compensation  for  it.  But  that  as  the  case  stood 
they  should  only  give  him  reasonable  compensation  for  the 
delay,  excluding  the  claim  for  this  special  damage  as  to  the 
use  of  the  mill. 

• In  Easter  term  Gwynne,  Q.  C.,  obtained  a rule  nisi  for  a 
new  trial,  on  the  grounds  that  the  damages  were  excessive, 
and  that  they  were  founded  on  considerations  which  should 
not  have  been  entertained  by  the  jury,  and  that  the  amount 
of  the  verdict  shewed  these  considerations  must  have  had 
weight,  as  there  was  no  other  evidence  of  damage  whatever, 
and  plaintiff  should  have  had  no  more  than  nominal  dam- 
ages. 

In  Trinity  term  A.  Crooks  shewed  cause.  He  cited 
Cattlin  v.  Barker,  5 Q.  B.  201,  to  shew  that  a reference  by 
the  plaintiff's  counsel  to  irrelevant  matter  will  afford  no 
ground  for  a new  trial  if  there  was  otherwise  sufficient 
evidence  to  sustain  the  verdict,  and  Creed  v.  Fisher,  9 Exch. 
472,  to  shew  that  a new  trial  would  not  be  granted  unless 
the  damages  were  clearly  exorbitant,  or  were  given  on  a 
wrong  principle,  or  from  some  improper  motive. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I think  the  evidence  of  special  damages  inadmissible,  and 
agree  in  the  ruling  of  the  learned  Chief  Justice  on  that 
point.  .The  rule  is  well  given  in  Hadley  y.  Baxendale,  (9 
Exch.  353)  “ Where  two  parties  have  made  a contract 

which  one  of  them  has  broken,  the  damage  which  the  other 
party  ought  to  recover  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered 
as  either  arising  naturally — i.  e.,  according  to  the  usual 
course  of  things  from  such  breach  of  contract  itself,  or  such 
as  may  be  reasonably  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they  made  the  contract  as 
the  probable  result  of  the  breach  of  it.  Now,  if  the  special 
circumstances  under  which  the  contract  was  actually  made, 
were  communicated  by  the  plaintiff  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting  from  the 
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breach  of  such  a contract  which  they  would  reasonably  con- 
template would  be  the  amount  of  injury  which  would  ordi- 
narily follow  from  a breach  of  contract  under  these  special 
circumstances  so  known  and  communicated.  But  on  the 
other  hand,  if  these  special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract,  he  at  the  most 
could  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally,  and  in  the 
great  multitude  of  cases  not  affected  by  any  special  circum- 
cumstances  from  such  breach  of  contract.”  In  this  case  the 
declaration  contained  a claim  of  damages  for  the  loss  of 
profits,  b\it  the  court  held  the  evidence  thereof  should  not 
have  been  submitted  to  the  jury,  and  they  granted  a new 
trial  because  it  had  been.  The  ruling  of  the  learned  Chief 
Justice  is  in  full  accordance  with  the  principle  thus  enunci- 
ated. 

m 

But  in  spite  of  his  opinion,  these  considerations  were  pres- 
sed upon  the  jury,  and,  as  appears  to  me,  must  have  been 
entertained  to  some  extent.  In  the  absence  of  the  special 
circumstances,  the  want  of  a crossing  from  one  part  of  plain- 
tiff's land  to  another,  when  the  cutting  was  only  two  feet 
deep,  could  not  be  reasonably  deemed  worth  £50  a month 
equal  to  £600  a year.  Such  damages  would,  I think,  be 
plainly  excessive,  apart  from  special  considerations,  and  it 
appears  to  me  in  the  exercise  of  a sound  discretion  we 
should  not  allow  the  verdict  to  stand. 

As  to  costs,  the  general  rule  certainly  is  that  when  the 
fault  rested  with  the  jury  alone,  so  that  the  verdict  was  set 
aside  for  their  misconduct,  that  the  costs  should  abide  the 
event  of  the  second  trial,  while  if  granted  because  the 
verdict  was  contrary  to  evidence  or  for  excessive  damages, 
a new  trial  was  granted  on  payment  of  costs*  The  168th 
section  of  the  C.  L.  Procedure  Act,  1856,  makes  a change  to 
the  extent,  that  where  a new  trial  is  granted  on  the  ground 
that  the  verdict  is  against  evidence,  the  costs  of  the  first 
trial  shall  abide  the  event,  unless  the  court  shall  otherwise 
order. 

In  the  present  case,  as  I think  the  damages  are  excessive 
upon  the  evidence,  therefore  the  usual  practice  would  be 
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to  grant  a new  trial  on  payment  of  costs.  But  where  the 
plaintiff’s  counsel  persists  in  offering  evidence  against  the 
opinion  of  the  presiding  judge,  and  in  claiming  damages  from 
the  jury  founded  on  that  evidence,  although  it  was  inadmis- 
sible, and  the  judge  so  ruled,  if  the  jury  give  such  a verdict 
as  to  convince  the  court  that  the  evidence  so  forced  in  must 
have  influenced  their  minds — as  in  no  other  way  can  the 
amount  of  it  be  reasonably  accounted  for — I think  the  verdict 
should  be  set  aside  without  costs,  for  otherwise  we  should 
be  making  the  defendant  pay  the  expense  of  setting  aside 
a verdict  which  but  for  the  irregular  course  of  the  opposite 
party  would  not  have  been  rendered,  or  at  least  wx>uld  not 
have  been  objectionable  in  point  of  amount.  I think,  there- 
fore, the  rule  should  be  made  absolute  without„costs. 


Smith  v.  W allbridge. 

Right  to  water — Pleading — Estoppel. 

A ction  for  throwing  the  water  back  upon  and  obstructing  the  plaintiff’s  mill  by 
the  erection  of  a dam  lower  down  the  stream  for  the  use  of  the  defendant’s 
mill.  Plea,  that  the  defendant  and  the  occupiers  of  his  mill  had  had,  “ and 
actually  enjoyed  as  of  right  and  without  interruption  for  the  full  period  of 
twenty  years,  next  before  the  commencement  of  the  suit,”  a certain  right  of 
erecting  and  continuing  a certain  mill-dam  and  divers  bounds  of  his  the  de- 
fendant’s premises,  in  all  of  the  height  of  eight  feet. 

Held,  sufficient  on  demurrer  without  alleging  more  particularly  that  the  defen- 
dant exercised  the  right,  the  term  “ enjoyed  ” under  the  10th  and  11th  Vic,, 
ch.  5,  bearing  the  sense  of  actually  exercising  the  rights  therein  referred  to, 
and  that  it  was  not  necessary  by  the  plea  to  deny  that  the  water  had  been 
backed  more  than  eight  feet  in  height. 

The  defendant  also  pleaded,  by  way  of  estoppel,  a verdict  on  a plea  of  not  guilty 
in  an  action  brought  by  the  plaintiff  against  a tenant  for  years,  under  a pre- 
decessor of  the  defendant  in  title,  for  erecting  the  said  dam. 

Held,  on  demurrer,  that  such  plea  shewed  no  estoppel,  since  had  the  verdict  been 
the  other  way  there  would  have  been  no  estoppel,  and  estoppels  must  be  mu- 
tual. 

Draper,  J.—  The  question  presented  by  the  demurrer  to 
the  sixth  and  seventh  pleas  is  identical.  The  exceptions  ta- 
ken are,  that  neither  of  these  pleas  shew  that  the  defendant 
exercised  or  used  the  right  therein  set  forth  for  the  period  of 
twenty  years  ; but,  on  the  contrary,  shew  that  the  defendant 
erected  the  dam  at  the  time,  and  in  the  manner  complained  of 
in  the  first  and  second  counts  respectively.  The  words  of  the 
pleas  are,  “ that  he  the  defendant  and  all  the  occupiers  for 
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the  time  being  of  the  said  mill  and  premises,  with  the 
appurtenances  of  the  defendant,  have  had,  and  each  of  them 
hath  had,  and  actually  enjoyed  as  of  right  and  without  in- 
terruption, for  the  full  period  of  twenty  years  next  before 
the  commencement  of  this  suit,  a certain  right,  benefit  and 
easement,  for  himself  and  themselves,  of  erecting  and  placing, 
&c.,  of  the  height  of  eight  feet,  wherefore,”  &c. 

The  argument  is  that  this  assertion  of  the  enjoyment  of 
the  right,  is  not  equivalent  to  an  assertion  of  the  exercise  of 
the  right. 

It  is  further  objected  that  the  plea  does  not  state  that 
the  water  has  not  been  backed  more  than  eight  feet  in  height. 
The  plea  in  justifying  the  erection  of  the  dam,  &c.,  com- 
plained, states,  that  the  defendant  did  erect,  &c.,  and  con- 
tinued erected,  &c.,  “ the  said  dam,  boards  and  erections  in 
this  mentioned,  for  the  purpose  aforesaid,  and  then  being  of 
a certain  height  only,  to  wit,  of  the  height  of  eight  feet  above 
the  bed  of  the  stream,”  and  this  statement  as  to  the  dam 
being  “ of  a certain  height,  to  wit,  the  height  of  eight  feet,” 
is  repeated  in  the  plea. 

The  cases  cited  in  support  of  these  objections  were  Mc- 
Kechnie  v.  McKyes  (9  U.  C.  Q.  B.,  562),  Haley  v.  Ennes 
(10  U.  C.  Q.  B.,  404),  and  Hunt  v.  Hespeller,  in  this  court. 
They  are  all  easily  distinguishable.  In  the  first,  the  plea  was 
held  bad  for  not  shewing  definitely  the  nature  and  extent  of 
the  acquired  right  under  which  the  defendant  justified  the  in- 
jury complained  of ; Hunt  v.  Hespeller  was  decided  on  the 
very  same  ground.  In  Haley  v.  Ennes,  the  plea  was  held 
bad  * first,  because  the  right  was  claimed  by  user  for  twenty 
years  before  the  action  brought,  instead  of  next  before ; and 
secondly,  for  not  applying  the  right  claimed  and  set  up  to 
the  injury  complained  of,  so  as  to  confess  and  avoid  the 
plaintiff’s  alleged  cause  of  action. 

In  Tickle  v.  Brown  (4  A & E.,  369),  the  court  held  that 
the  “ enjoyment  as  of  right,”  spoken  of  in  the  statute,  meant 
an  enjoyment  had  openly,  notoriously,  without  particular 
leave  at  the  time,  by  a person  claiming  the  use  without  danger 
of  being  treated  as  a trespasser,  as  a matter  of  right : con- 
struing the  terms  “ enjoyed  as  of  right,”  used  in  the  plea,  in 
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this  manner,  the  objection  is  fully  answered.  It  was  also 
objected  that  these  pleas  should  have  contained  a distinct 
averment  that  the  obstruction  complained  of  was  actual, 
occasioned  and  erected  during  the  period  of  twenty  years ; 
and  Chitty’s  Pleadings,  7th  edition  by  Greening,  vol.  3, 
p.  271,  were  referred  to  in  support  of  this  objection,  and  as 
shewing  a different  and  correct  mode  of  pleading  the  defence 
intended  to  be  relied  upon.  I have  compared  the  form 
referred  to  with  these  pleas,  and,  as  appears  to  me,  they  are 
substantially  alike.  Every  material  statement  contained  in 
the  form  is  to  be  found  in  these  pleas,  and  when  the  defen- 
dant avers  that  he  and  the  preceding  occupiers  of  his  mill 
have  had  and  actually  enjoyed,  as  of  right,  and  without 
interruption  for  the  full  period  of  twenty  years  next  before 
the  commencement  of  this  suit,  a certain  right,  &c.,  I think 
enough  is  stated  as  the  foundation  of  the  justification  of  the 
act  of  which  the  plaintiff  complains. 

The  objection  that  the  plea  does  not  shew  that  the  defen- 
dant exercised  the  right  is  clearly  untenable.  The  statute 
10  & 11  Vic.,  ch.  5,  uses  the  term  “enjoyed,”  in  the  sense 
of  actually  exercising  any  of  the  rights  therein  referred 
to,  and  the  5th  sec.  of  that  statute  says  that  in  all  pleadings 
of  this  nature  “ it  shall  be  sufficient  to  allege  the  enjoyment  ” 
as  of  right,  shewing  plainly  the  meaning  of  that  word. 

Nor  is  the  plea  open,  as  it  appears  to  me,  to  the  other 
objection.  The  defendant  pleads  to  the  wrongful  act  charged, 
the  erecting  the  dam  and  the  checking  and  obstructing 
the  flow  of  the  river,  and  the  penning  back  the  water  on 
plaintiff’s  mill  and  thereby  preventing  the  working  therfeof, 
a right  to  raise  the  water  by  a dam  of  eight  feet  high,  and 
then  he  says  he  did  erect  a dam,  being  of  a certain  height 
oniy,  that  is  eight  .feet  high,  by  which  means  he  did  neces- 
sarily obstruct  the  flow  of  the  water,  and  it  was  necessarily 
penned  back  upon  the  plaintiff’s  mill,  doing  no  unnecessary 
damage.  This  plea  professes  to  justify  all  that  plaintiff 
complains  of;  it  limits  that  complaint,  assuming  it  to  be 
only  for  what  is  necessarily  caused  by  a dam  of  eight 
feet  high,  a right  to  erect  which  defendant  pleads.  If 
plaintiff  s cause  of  complaint  is  that  the  dam  erected  by 
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defendant  is  higher  than  his  right,  as  asserted  in  the  plea, 
justifies,  he  should  new  assign.  The  plea  is  enough  to  meet 
all  it  professes  to  meet,  for  until  the  plaintiff  shews  the  con- 
trary, the  defendant  has  a right  to  assume  that  the  cause 
of  complaint  extends  no  further  than  the  exercise  of  the 
right  which  the  defendant  sets  up. 

I think,  therefore,  the  defendant  is  entitled  to  judgment 
on  the  demurrer  to  the  6th  and  7th  pleas. 

The  8th  plea  is  pleaded  by  way  of  estoppel.  It  states 
that  the  plaintiff  and  one  Daniel  Smith  impleaded  one 
Lewis  for  erecting,  &c.,  across  the  same  river,  the  said  dam , 
and  for  the  continuance  thereof,  and  for  the  penning  back 
the  water  upon  the  wheels  of  the  mill  of  the  plaintiff  and 
Daniel  Smith  ; and  that  Lewis  pleaded  not  guilty,  on  which 
issue  was  joined,  and  the  jury  found  a verdict  thereon  for 
Lewis,  on  which  judgment  was  entered.  Averment,  that 
Lewis  was  then  tenant  for  a term  of  years,  in  the  certain 
mills,  tenements,  mill  dam  obstructions  and  premises  now  of 
the  defendant  in  the  first  and  second  counts  mentioned 
(which  term  had  expired  before,  &c.)  to  one  George  Auldjo, 
and  that  defendant  at  the  said  several  times  when,  claimed 
title  to  premises  in  privity,  with  and  under,  and  through 
Auldjo  after  the  expiration  of  the  said  term,  and  that  the 
mill  dam,  &c.,  mentioned  in  the  declaration  in  the  suit 
against  Lewis  is  the  same  as  that  mentioned  in  the  plaintiff’s 
declaration  in  this  suit  of  the  same  height,  that  the  right 
adjudicated  upon  in  that  suit  is  the  identical  right  set  up  by 
the  plaintiff  in  this  suit,  and  this  action  is  brought  to  try 
the  same  right,  and  no  other. 

This  plea  is  demurred  to  because  the  issue  joined  in  that 
case  did  not  raise  the  question  of  right  or  title,  nor  does  it 
appear  by  the  8th  plea  that  the  question  of  right  was  raised 
or  adjudicated  upon  ; that  the  defendant  in  that  suit  is  not 
shewn  to  have  been  in  privity  by  estate  or  otherwise  with 
the  now  plaintiff  or  defendant,  and  that  the  plea  shews  no 
estoppel. 

It  appears  to  me  that  the  plaintiff  is  entitled  to  our  judg- 
ment on  this  plea.  It  sets  out  a former  action  for  the  same 
kind  of  injury  brought  by  the  plaintiff,  and  another  against 
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the  tenant  for  years  of  Auldjo,  whose  estate  the  defendant 
now  has,  and  in  which  action  the  tenant  got  a verdict.  It 
is  not  averred — if  that  would  make  any  difference — that 
Auldjo  was  party  to  the  defence  in  any  way.  On  the  auth- 
ority of  the  case  of  Baroness  Wenmann  v.  McKenzie,  (2  Jur. 
N.  S.)  it  appears  to  me  this  does  not  create  an  estoppel  as 
between  the  plaintiff  and  Auldjo,  and  if  not  a fortiori  not 
between  the  plaintiff  and  this  defendant.  If  the  verdict  in 
that  cause  had  been  the  other  way  it  would  not  have  estop- 
ped Auldjo  from  denying  the  plaintiffs  right,  and  if  not 
neither  could  Auldjo  set  up  the  verdict  rendered  for  Lewis 
as  an  estoppel — for  estoppel  must  be  mutual.  And  I do  not 
see  how  the  defendant  can  be  said  to  claim  in  privity  with 
Lewis,  the  tenant-  for  years.  On  the  contrary,  the  suit 
against  Lewes  is  res  inter  alias  acta. 

I have  great  doubts  also  as  to  the  sufficiency  of  the  plea 
on  another  ground.  It  does  not  appear  to  me  to  shew  that 
the  precise  point  in  dispute  between  these  parties  can  be  said 
certainly  to  have  been  that  on  which  Lewis  succeeded  in  the 
former  action.  It  may  have  been  so  ; but  on  the  plea  of  not 
guilty — the  only  one  pleaded — it  does  not  necessarily  follow 
that  it  must  have  been  so.  In  Yooght  v.  Winch  (2  B.  & A. 
662)  the  judge  certainly  uses  language  importing  a different 
opinion  ; but  the  judgment  did  not  rest  on  that  point.  The 
question  was  not  whether  a record  much  like  the  one  now 
pleaded  would  have  been  an  estoppel  if  it  had  been  pleaded  ; 
but  whether  being  only  given  in  evidence  it  was  conclusive 
on  the  jury.  But  it  is  not  necessary  in  my  opinion  to  rest 
our  decision  on  this  objection  to  the  plea ; if  it  were,  I cer- 
tainly should  take  more  time  before  holding  that  this  plea, 
shewing  no  more  than  it  does,  as  to  the  ground  or  foundation 
of  the  verdict,  was  a bar  to  the  plaintiffs  action. 
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Barber  y.  Allen. 

Vendor  and  Purchaser — Waiver  of  forfeiture- 

ha.  a contract  for  sale  of  land,  the  vendor  covenanted  with  the  purchaser  for 
quiet  enjoyment  thereof,  until  default  made  in  payment  of  the  purchase 
money  and  interest  as  therein  mentioned.  It  was  also  stipulated  that  time 
was  to  be  considered  the  essence  of  the  agreement,  and  unless  the  payments 
were  punctually  made,  the  vendor  was  to  be  at  liberty  to  resell  the  land  ; on 
ejectment  brought  for  non-payment  of  a half  year’s  interest,  Held,  that  the 
receipt  of  the  interest  by  the  vendor’s  attorney  after  action  brought  without 
costs  amounted  to  a waiver. 

Ejectment  for  lot  No.  22,  on  the  west  side  of  Dummer 
Street,  in  the  city  of  Toronto.  Writ  issued  14th  February, 
L856. 

At  the  trial  in  May  last,  at  the  Toronto  assizes,  before 
Richards , J.,  the  plaintiff  put  in  an  agreement  under  seal 
dated  4th  July,  1855,  and  to  prove  it,  called  Herman 
Wittrock,  whose  name  appears  to  it  as  a subscribing  witness, 
who  stated  that  he  saw  it  executed  by  the  plaintiff  and  defen- 
dant in  November,  1855,  which  he  explained  by  adding  that 
both  parties  then  admitted  to  him  that  it  had  been  previously 
executed  at  its  date  in  presence  of  the  defendant’s  son,  whose 
name,  W.  B.  Allen,  appears  subscribed  as  a witness  to  the 
execution.  That  nothing  was  expressly  said  by  the  parties 
when  they  admitted  the  execution  of  it,  as  to  the  date,’  but 
he  took  it  for  granted  as  nothing  was  said  to  the  contrary ; 
that  he  (Wittrock)  was  attorney  for  the  plaintiff,  and  consid- 
ering that  the  first  six  months’  interest  fell  due  on  the  1st  of 
January  last,  1856,  he  told  defendant  that  if  he  did  not  pay  it 
and  the  costs  he  must  go  out.  This  was  after  the  action  was 
commenced.  The  defendant  did  pay  the  interest  to  him  on 
the  24th  of  March  last ; but  the  witness  denied  that  he  told 
the  defendant  he  would  not  charge  him  any  costs. 

The  agreement  recited  that  the  plaintiff  had  agreed  to 
sell,  and  the  defendant  had  agreed  to  buy,  the  lot  in  question 
for  £280,  payable  £30  down,  £159  with  interest  on  the  1st 
January,  1864,  and  the  balance,  £100,  in  four  equal  instab 
ments,  with  interest  on  the  1st  of  July  in  each  year  next 
ensuing  the  date.  Interest  on  all  moneys  unpaid  to  be  paid 
on  1st  of  January  and  1st  of  July  in  each  year  ; and  defen- 
dant covenanted  with  plaintiff  to  pay  “ the  said  sum  of  money 
together  with  the  interest  thereon  ” in  manner  above  men- 
42  6 c.  p. 
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tioned.  In  consideration  whereof,  and  on  payment  of  the 
said  sum  of  money  with  interest  as  aforesaid,  the  plaintiff 
covenanted  with  defendant  to  convey  to  him  by  a sufficient 
deed  ill  fee  simple,  with  the  usual  covenants  of  warranty,  the 
said  land,  “ and  shall  and  will  suffer  and  permit  the  defen- 
dant to  occupy  and  enjoy  the  same  until  default  be  made  in 
payment  of  the  said  sum  of  money  or  any  part  thereof  on 
the  days  and  times  and  in  manner  above  mentioned,  subject 
nevertheless  to  impeachment  for  voluntary  or  permissive 
waste,  and  it  is  expressly  understood  that  time  is  to  be  con- 
sidered the  essence  of  the  agreement,  and  unless  the  pay- 
ments are  punctually  made,  the  said  plaintiff  is  at  liberty 
to  sell  the  land.” 

Upon  this  evidence  the  learned  judge  directed  a verdict 
for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a verdict  for  him  if  the  court  should  be  of  opinion 
that  under  the  agreement  and  the  facts  shewn  the  plaintiff 
was  entitled  to  recover.  If  the  opinion  of  the  court  should 
be  against  the  plaintiff,  then  a nonsuit  to  be  entered  instead 
of  a Verdict  for  the  defendant. 

In  Easter  Term,  McMichael  obtained  a rule  nisi  accord- 
mgly. 

In  the  following  term  James  Boulton  shewed  cause. 

McMichael  in  supporting  his  rule  distinguished  Sidey  v. 
Hardcastle,  11  U.  C.  Q.  B.  162,  and  Ashford  v.  McNaughten, 
11  U.  C.  Q.  B.  171.  He  cited  and  relied  on  Jones  v.  Carter, 
15  M.  & W.  718 ; and  Hudson  v.  Fawcett,  2 D.  & L.  81. 

Draper,  C.  J. — The  case  appears  to  me  to  involve  three 
considerations : 

1st.  Whether  the  agreement  gave  the  defendant  a present 
right  of  possession. 

2nd.  If  so,  whether  that  right  was  forfeited,  and  the  plain- 
tiff had  a right  to  re-enter. 

3rd.  Whether  the  payment  by  defendant,  and  the  accept- 
ance by  plaintiff  of  all  that  was  due  on  the  agreement  amounted 
to  a waiver  of  the  forfeiture. 

The  language  used  in  Shepherd’s  Touchstone  (272), 
cited  by  Lord  Denham,  C.  J.,  in  the  judgment,  in  Doe 
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Parsley  v.  Day  (2  Q.  B.  153),  seems  decisive  on  the  first 
question — “and  therefore  it  is  in  the  common  course  if  a 
man  make  a feoffment  in  fee,  or  other  estate,  upon  condition 
that  if  such  a thing  be  or  be  not  done  at  such  a time  that  the 
feoffor,  &c.,  shall  re-enter  to  the  end  that  in  this  case  the 
feoffor,  &c.,  may  have  the  land  and  continue  in  possession 
until  that  time  to  make  a covenant  that  he  shall  hold  and  take 
the  profits  of  the  land  until  that  time, and  this  covenant  in  this 
case  will  make  a good  lease  for  that  time  if  the  uncertainty  of 
the  time  (whereunto  care  must  be  had)  do  not  mab  it  void.” 
Here  we  have  an  agreement  for  the  sale  of  real  estate  by 
the  plaintiff  to  the  defendant.  We  must  assume  the  plain- 
tiff to  be  owner  of  the  fee ; then  the  plaintiff  covenants 
among  other  things  that  he  will  suffer  and  permit  the  defen- 
dant to  occupy  and  enjoy  the  land  so  agreed  to  be  sold  until 
default  be  made  in  payment  of  the  said  sum  of  money,  or 
any  part  thereof  on  the  day,  subject  nevertheless  to  impeach- 
ment for  voluntary  or  permissive  waste,  an  expression  cer- 
tainly importing  a tenancy,  &c.  Referring  back  to  the 
earlier  portion  of  the  agreement  the  price  is  stated  to  be 
£280,  payable,  £30  down,  £150  with  interest  on  the  1st  of 
January,  1864,  and  the  balance,  £100,  in  four  equal  instal- 
ments, with  interest  on  the  1st  of  July  in  each  year.  This  is  a 
covenant  by  plaintiff  with  defendant,  that  the  defendant  shall 
enjoy  the  land  until  the  1st  of  January,  1864,  amounting  to 
a lease  until  that  time Jbut  defeasible  for  the  non-payment 
of  the  said  sum  of  money  or  any  part  thereof  on  the  days 
and  times  fixed.  In  the  view  I take  of  this  case  it  is  unim- 
portant to  consider  whether  non-payment  of  the  interest 
before  any  part  of  the  principal  falls  due,  would  constitute 
such  a default  as  would  entitle  the  plaintiff  to  bring  eject- 
ment, though  the  wordingf  is  peculiar,  and  might  possibly 
admit  of  a contrary  construction.  It  is  not  part  of  the  con- 
tract that  on  default  in  any  payment,  the  sale  shall  become 
void ; though  it  is  declared  that  time  shall  be  of  the  es- 
sence of  the  agreement  the  only  stipulation  is  that  plain- 
tiff' may  re-sell  the  land.  But  conceding  that  the  non-pay- 
ment of  interest  at  the  specified  time  would  give  the  plain- 
tiff* a right  to  the  possession  and  therefore  enable  him  to 


332 


COMMON  PLEAS,  TRINITY  TERM,  20  YIC. 


bring  ejectment ; I am  nevertheless  of  opinion  with  the  de- 
fendant upon  the  third  point. 

The  case  mainly  relied  upon  by  Mr.  McMichael  was  that 
of  Jones  v.  Carter  (15  M.  & W.  718),  in  which  the  court 
decided  that  service  by  lessor  upon  his  lessee  of  a declara- 
tion in  ejectment  (brought  under  a proviso  in  the  lease,  that 
for  any  breach  of  covenant  it  should  determine,  and  be  utterly 
void,  and  the  lessor  should  be  at  liberty  to  re-enter)  operates 
as  a final  election  by  the  lessor  to  determine  the  term,  and 
he  cannot  afterwards,  although  there  has  not  been  any  judg-* 
ment  in  the  ejectment,  sue  for  rent  due,  or  for  covenants 
broken,  after  the  service  of  the  declaration. 

The  judgment  in  that  case  proceeded  on  the  ground  that 
though  the  lease  was  not  void  absolutely  by  the  tenant’s 
default,  but  voidable  at  the  election  of  the  lessor,  when  once 
he  had  by  some  unequivocal  act  avoided  it  he  could  not 
s'ponte  sud  set  it  up  again  against  the  tenant,  and  compel 
him  to  fulfil  the  covenants  to  which,  the  lease  being  avoided, 
he  was  no  longer  bound — Doe  v.  Meux  (1  C.  & R 848.) 

In  that  case  the  landlord  was  taking  a plainly  inconsistent 
course.  He  had  first  brought  an  ejectment  which  he  could 
only  maintain  by  shewing  that  the  terms  which  he  had 
granted  were  at  an  end  ; and  then,  and  while  the  ejectment 
was  undisposed  of,  he  treated  the  terms  as  subsisting,  and 
brought  an  action  of  covenant  for  the  rent.  Here  the  in- 
consistency is  exactly  the  other  way.  He  brings  the  eject- 
ment because  there  is  interest  unpaid,  he  then  receives  the 
interest,  to  which,  if  the  agreement  was  made  void,  he  had  no 
right  whatever,  and  still  proceeds  with  the  ejectment  to  put 
the  defendant  out  of  possession.  If  the  stipulation  in  this 
case  had  been  that  for  any  non-payment  the  agreement 
should  become  void,  and  the  plaintiff  might  re-enter,  the 
case  would  have  apparently  applied,  but  so  great  might  be 
the  hardship  of  applying  such  a principle  to  the  case  of  a 
purchaser,  when  it  might  happen  that  nine -tenths  of  the 
purchase  money  had  been  paid,  I should  feel  great  reluctance 
in  yielding  to  it,  and  should  not  so  readily  have  conceded 
that  the  non-payment  of  interest  was  a ground  of  forfeiture 
under  the  peculiar  wording  of  this  agreement,  for  it  might  be 
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held,  without  any  great  violence  to  the  language,  that  such 
forfeiture  would  only  accrue  upon  non-payment  of  any  instal- 
ment, with  all  interest  thereon,  at  the  day  fixed  for  the  pay- 
ment of  such  instalments.  But  I think  Jones  v.  Carter  dis- 
tinguishable, 1st,  from  the  absence  of  the  express  provision 
that  on  default  the  agreement  for  sale  shall  become  void  ; 
and  2nd,  because  assuming  that  the  plaintiff  on  default  has 
the  power  of  avoidanqe ; that  the  parties  have  by  their  agree- 
ment pointed  out  the  mode  or  act  by  which  his  election  to 
avoid  is  to  be  signified,  namely,  by  re-selling,  and  not  by 
re-entry,  and  therefore  that  it  remained  open  to  him  to  waive 
.the  forfeiture;  and  3rdly,  there  is  the  technical  reason, 
though  I place  no  great  stress  upon  it,  that  in  ejectment  the 
defendant  no  longer  admits  an  entry. 

I feel  impressed  with  a belief  from  part  of  the  evidence 
given  by  the  plaintiff’s  attorney,  that  in  truth  he  was  pro- 
ceeding for  costs  only,  and  accepted  the  interest  on  behalf 
of  his  client  as  being  all  that  could  be  claimed,  together  with 
such  costs.  But  I apprehend  that  without  a claim  to  recover 
possession  of  the  land,  which,  if  the  receipt  of  the  interest 
was  a waiver  of  the  supposed  forfeiture,  the  plaintiff  no 
longer  possessed,  he  could  not  be  allowed  to  recover  any 
damages  ; for  if  he  had  waived  the  right  to  recover  posses- 
sion, he  must  of  necessity  have  waived  the  right  to  recover 
damages  for  having  been  kept  out  of  possession.  The  inter- 
est must,  I apprehend,  be  taken  to  have  been  accepted,  in 
satisfaction  of  plaintiff’s  claim,  and  of  all  damages  resulting 
from  its  detention,  including  costs,  or  the  plaintiff  should 
have  refused  to  accept  it.  It  is  analagous  I think  to  the 
decision  of  Thame  v.  Boast  (12  Q.  B.  808),  Horner  v.  Den- 
ham (12  Q.  B.  813  n.),  Beamount  v.  Greathead  (2  C.  B.  494), 
Cook  v.  Hopewell  (11  Exch.  555),  only  stronger  in  regard  to 
the  peculiar  object  of  the  action  of  ejectment. 

pilule  discharged. 

The  following  authorities  were  also  referred  to— Bradley  v.  Copley,  1 C. 
B.  685;  Wheeler  v.  Montefiori,  2 Q.  B. , 133;  Watson  v.  Maguire,  5 C.  B. 
836  ; Doe  v.  Day,  2 Q.  B.,  147  ; Wilkinson  v.  Hall,  3 Bing.  N.  C.  508 ; Chap- 
man v.  Beacham,  3 Q.  B.,  730  ; Doe  v.  Lightfoot,  3 M.  & W.,  553;  Rerm 
v.  Bettleson,  7 Exch.,  151;  Bac.  Abr.  Leases,  k.  ; Doe  v.  Ashburner,  5 T. 
R.,163;  Dowding  v.  Bissell,  3 Taunt.  65;  Goodlike  v.  May,  1 T.  R.,  735  ; 
Doe  v.  Smith,  6 Ea.,  530;  Poole  v.  Bently,  12  Ea.,  244  ; Doe  v.  Grives,  15 
Ea.  244  ; Jones  v.  Carter,  15  M.  A W.  718 ; Hudson  v.  Fawcett,  2D.  A L.  81  • 
Doe  v.  Meux,  1 C.  & P.  848. 
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Allen  v.  The  City  of  Toronto. 

Right  of  municipal  corporation  to  notice  of  action. 

A municipal  corporation  is  held  by  this  court  entitled  to  a calendar  month’s 

notice  of  action  since  13  & 14  Vic. , ch.  54. 

Action  brought  against  the  mayor,  &c.,  of  the  city  of 
Toronto  for  alleged  injuries  to  the  plaintiff’s  property  by 
raising  the  level  of  Terauly  street. 

Plea,  that  the  grievances  complained  of  were  committed 
since  1st  July,  1854,  and  were  done  by  the  defendants  as  the 
municipality  of  the  city  of  Toronto,  and  under  the  authority 
of  the  statutes  incorporating  and  relating  to  the  said  city,  and 
that  no  notice  of  commencing  the  action  had  been  given. 

Demurrer,  that  no  notice  of  action  required,  and  that  the 
plea  amounted  to  general  issue.  * 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  again  brings  up  the  question  of  the  right  of 
municipal  corporations  to  notice  of  action.  It  has  been 
held  repeatedly  in  this  court  that  they  have  such  right ; and 
the  Court  of  Queen’s  Bench  have  held  the  contrary.  As  is 
of  course  well  known,  I concurred  in  these  decisions  when  I 
was  a member  of  that  court,  and  I have  only  to  add,  that  I 
have  as  yet  seen  no  reason  whatever  to  doubt  their  entire 
correctness.  I cannot  bring  myself  to  hold  that  the  legis- 
lature contemplated  so  important  a change  in  the  law  affecting 
municipal  corporations,  by  the  combined  effect  of  the  14  & 
15  Vic.,  ch.  54,  and  of  the  interpretation  act,  when  in  our 
acts  relative  to  municipal  corporations  nothing  appears  to 
indicate  such  an  intention,  when  it  involves  a departure  from 
our  theretofore  prevailing  system  of  law  as  to  municipal 
corporations  both  here  and  in  England,  upon  the  law  of 
which  country  the  leading  features  of  our  municipal  institu- 
tions are  based  ; and  when  that  change  is  rested  on  a statute 
the  avowed  intention  of  which  is  to  introduce  uniformity  in 
existing  laws  affecting  individuals,  but  which  contains  not  a 
word  in  itself  (unless  by  invoking  the  aid  of  the  interpreta- 
tion act)  indicating  an  intention  (to  extend  the  application  of 
the  principle  beyond  the  persons,  or  at  the  utmost  the  classes 
who  theretofore  enjoyed  it. 
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The  clear  opinion  I entertain  on  this  question  has  placed 
me  in  some  difficulty  as  to  the  disposal  of  this  case.  Coming 
into  this  court,  I find  the  unanimous  opinion  of  the  three 
learned  judges  who  composed  it  before  my  appointment  to 
be  contrary  to  that  which  I entertain,  and  I find  that  the 
law  has  been  held  here  accordingly.  This  would  justly 
shake  my  confidence  in  my  own  conclusions,  and  if  it  did  not 
convince  me,  would  at  all  events  induce  me  to  yield  to  the 
authority  of  their  decision.  But  the  opinion  I have  expres- 
sed was  also  the  opinion  of  the  Chief  Justice  of  Upper 
Canada,  and  of  my  brother  Burns,  and  so  the  law  is  held  to 
be  in  the  Queen’s  Bench.  It  is  greatly  to  be  desired  that 
the  question  should  be  settled  by  appeal,  or  by  a declaration 
on  the  part  of  the  legislature.  As  it  is,  I conclude  it  is  more 
consistent  with  practice,  with  the  interest  of  suitors,  and 
with  the  respect  due  to  the  unanimous  decisions  of  this  court 
to  consider  that  we  are  bound  by  their  deliberate  judgment, 
until  reversed  by  a higher  authority.  Had  there  been  a 
difference  of  opinion  1 should  have  felt  myself  more  at  liberty 
to  re-consider  the  question. 

Acting  on  this  conclusion  we  give  judgment  for  the  defend- 
ants on  the  demurrers  on  the  2nd  plea,  which  renders  it 
unnecessary  to  consider  any  other  question  raised  in  the 
cause. 

Judgment  for  defendants  on  demurrer. 


Porter  y.  Flintoff. 

Bill  of  Sale — Possession. 

B.  assigned  to  the  plaintiff  certain  household  goods  by  a bill  of  sale  which 
contained  a proviso  for  redemption  on  a day  certain,  with  a covenant,  that 
in  case  of  default  in  payment,  or  of  B.’s  attempting  to  dispose  of  the 
goods,  the  plaintiff  might  take  possession  and  sell  or  retain  them  for  his 
own  use,  but  which  contained  no  clause  authorising  B.  to  remain  in  possession 
until  default. 

Held,  that  the  plaintiff  had  a sufficient  right  to  possession  of  the  goods  to 
maintain  trespass  against  the  sheriff  seizing  under  fi.  fa.  against  B.,  the  jury 
having  found  the  mortgage  to  be  bond  fide. 

Trespass  de  bonis  asportatis.  1st.  Plea,  “ by  statute,”  not 
guilty ; 2nd.  Goods  not  plaintiff’s. 

The  case  was  tried  at  Sarnia,  in  May,  1856,  before 
Hag  arty,  J.  The  plaintiff  called  the  defendant  as  a witness, 
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who  proved  that  he  seized  the  goods  in  question,  being  house- 
hold furniture,  by  virtue  of  a Ji.  fa.  in  a cause  of  McLeod  v. 
David  Buchanan,  on  the  31st  of  August,  1855,  and  after- 
wards sold  them.  Notice  of  plaintiff’s  claim  having  been 
given  to  defendant  before  such  sale.  The  goods  were  seized 
at  Buchanan’s  residence,  who  pointed  them  out  to  him  ; the 
plaintiff  attended  the  sale,  and  bought  some  of  the  goods. 
Notice  of  action  was  admitted.  A bill  of  sale,  dated  16th  of 
February,  1855,  was  put  in,  from  David  Buchanan  to  the 
plaintiff  for  these  same  goods,  to  secure  to  plaintiff  the  pay- 
ment of  £45,  on  the  16th  of  February,  1856.  It  contained 
a clause  authorizing  the  plaintiff  to  take  possession  at  any 
time  on  Buchanan’s  selling,  removing,  or  taking  possession  of 
the  goods,  but  no  express  clause  that  until  default  the  mort- 
gagor shall  remain  in  possession.  Buchanan  is  a brother-in- 
law  of  the  plaintiff ; he  was  in  difficulty.  In  January,  1855, 
he  made  an  assignment  to  Boss,  Mitchell,  & Co.,  of  every 
thing  he  had,  and  their  agent  valued  the  household  furniture 
at  £45,  and  for  that  sum  sold  it  to  the  plaintiff  without  any 
reference  to  Buchanan.  The  plaintiff  gave  notes  for  the 
price  which  he  paid.  At  the  time  of  that  sale,  Buchanan 
was  living  in  the  house  using  the  furniture,  and  Buchanan 
continued  as  he  swore,  with  the  plaintiff  for  a year,  as  his 
clerk,  but  having  no  interest  in  the  business,  and  never  paid 
the  plaintiff  anything  for  the  furniture  sold  by  the  defendant 
under  the  execution. 

It  was  agreed  at  the  trial  that  the  jury  should  be  asked 
whether  they  considered  the  transaction  as  to  the  furniture, 
&c.,  mentioned  in  the  bill  of  sale  from  Buchanan  to  the 
plaintiff  fraudulent  as  between  them ; that  a verdict  should 
be  taken  for  the  defendant  with  leave  to  the  plaintiff  to  move 
to  enter  a verdict  for  him  for  £45,  if  the  court  should  think 
him  entitled  to  recover  on  the  evidence  and  finding  of  the 
jury.  The  jury  answered  that  in  their  opinion  the  transac- 
tion was  not  fraudulent. 

In  Easter  Term  M.  C.  Cameron  obtained  a rule  nisi  accord- 
ingly. He  contended  that  if  the  plaintiff  were  driven  to  rely 
on  the  bill  of  sale,  there  was  no  cause  to  prevent  his  taking 
immediate  possession,  but  he  also  urged  that  the  plaintiff 
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shewed  a complete  right  to  the  goods  by  his  purchase  of 
them  from  Ross,  Mitchell  & Co.,  to  whom,  as  creditors, 
Buchanan  had  assigned  them  in  January,  1855. 

In  Trinity  Term  Leith  shewed  cause.  The  goods  were  in 
the  possession  of  the  mortgagor,  and  the  mortgage  money  is 
not  yet  due.  By  the  bill  of  sale,  which  is  on  the  face  of  it  a 
chattel  mortgage,  it  is  plain  the  plaintiff  had  no  right  to 
possession  until  default,  or  until  Buchanan  should  attempt  to 
sell  or  dispose  of,  or  in  some  way  part  with  the  possession  of 
them,  or  to  remove  them  out  of  the  county  of  Lambton ; 
this  shews  that  both  parties  considered  plaintiff  was  not 
in  possession.  He  insisted  also  that  the  bill  of  sale  was  void, 
because  it  appeared  from  the  copy  produced  on  the  argu- 
ment, thaPthenffidavit  of  due  execution  had  not  been  sworn, 
no  commissioner’s  name  being  signed  to  the  jurat,  and  that 
without  the  bill  of  sale  the  plaintiff ’s  case  failed,  as  Buchanan, 
the  original  owner  of  the  goods,  was  continuing  in  open  pos- 
session as  owner  of  them. 

Cameron  contra.  The  original  bill  of  sale  was  produced 
at  nisi  prius , and  no  objection  was  taken  to  the  affidavit. 
The  copy  now  produced  was  sent  merely  for  the  information 
of  the  court  as  to  its  contents,  without  any  reference  to  the 
affidavits,  which|might  have  been  wholly  omitted.  He  cited 
Bradley  v.  Copley,  1 C.  B.  685  ; Thomas  v.  Phillips,  7 C.  & 
P.  573 ; Gordon  v.  Harper,  7 T.  R.  9 ; Watson  v.  Macquire, 
5 C.  B.  836  ; White  v.  Morris,  11  C.  B.  1015. 

Draper,  C.  J. — I agree  with  Mr.  Cameron  that  we  should 
not  notice  the  suggested  objection  to  the  bill  of  sale  on 
account  of  a defect  in  the  copy  of  one  of  the  affidavits 
produced.  No  such  objection  was  taken  at  the  trial ; in 
fact  it  would  seem  the  execution  of  it  was  admitted,  as 
the  subscribing  witness  was  not  called.  It  was  only 
urged  that  on  the  legal  effect  of  the  bill  of  sale  if  it 
were  bona  fide,  the  plaintiff  could  not  maintain  trespass. 
The  jury  determine  it  was  bona  fide.  We  are  to  look  into 
its  terms  to  construe  and  give  to  it,  its  legal  effect,  but 
it  is  reserved  for  our  consideration,  as  sufficiently  executed 
in  point  of  form ; there  having  been  no  exception,  is  equival- 
43  6 c.  P, 
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ent  to  an  admission,  even  if  the  objection  had  any  foundation 
in  fact,  which  most  probably  it  has  not,  but  is  a mere  over- 
sight in  copying,  for  we  ought  not  to  presume  the  officer  re- 
ceived and  filed  it  without  an  affidavit  of  its  execution. 

Then  it  might  be  objected  by  the  plaintiff  that  the 
sheriff  is  is  no  position  to  raise  the  objection.  The  statute 
12  Vic.,  ch.  74,  sec.  1,  only  makes  the  chattel  mortgage  void 
as  against  the  creditors  of  the  mortgagor,  and  as  against  sub- 
sequent mortgagees  and  . purchasers  in  good  faith  when  the 
mortgage,  or  a copy,  with  an  affidavit  sworn  before,  &c.,  of 
the  due  execution  shall  not  be  filed.  The  plaintiff  in  this  case 
is  not  the  execution  debtor,  as  if  he  were,  the  writ  would  be  a 
sufficient  justification ; tyit  as  against  this  plaintiff  (assuming 
the  construction  of  the  bill  of  sale  to  be  in  his  favour)  the 
sheriff  has  to  shew  that  he  represents  a creditor,  and  he  can 
only  do  that  by  shewing  a judgment.  That  has  been  the 
law  ever  since  the  case  of  Martyn  v.  Podger  (5  Burr.  2631), 
and  though  Bessey  v.  Windham  (6  Q.  B.  166),  is  inconsistent, 
that  case  was  deemed  to  be  law  in  White  v.  Morris  (11  C.  B. 
1015),  which  latter  decision  appears  to  me  should  govern  us 
on  this  point. 

The  question,  then,  I take  to  be  simply  this,  whether  the 
plaintiff  had  the  right  to  possession  of  these  goods  as  against 
Buchanan  at  the  time  of  the  seizure  by  the  sheriff;  the  chat- 
tel mortgage  being  bona  fide , clearly  gave  him  the  right  of 
property  as  against  every  body  else ; even  if  fraudulent 
against  creditors,  it  is  valid  as  between  the  parties  thereto, 
and  as  between  either  party  thereto  and  a stranger,  which 
this  defendant  clearly  is,  unless  he  represents  a creditor 
who  is  protected  by  the  statute. 

The  mortgage  witnesses  that  in  consideration  of  £45  paid 
by  the  plaintiff,  Buchanan  grants,  bargains,  sell,  and  assigns 
to  him,  his  executors,  administrators,  and  assigns  the  goods 
in  question,  habendum  to  him,  his  executors,  &c.,  for  ever 
provided  that  if  Buchanan  pays  to  plaintiff  the  said  sum  of 
£45  with  interest,  on  or  before  the  16th  of  February,  1856, 
the  mortgage  should  be  void.  Buchanan  warrants  the  goods 
against  himself  and  every  other  person  whomsoever,  and 
covenants  to  pay  the  money  at  the  time  specified ; and  also 
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that  in  default  of  payment,  or  if  Buchanan  shall  attempt  to 
sell  or  dispose  of,  or  in  any  way  part  with  the  possession  of 
the  goods,  or  to  remove  them  out  of  the  county  of  Lambton, 
it  should  be  lawful  for  plaintiff  to  enter  on  to  any  lands, 
&c.,  for  the  purpose  of  taking  the  goods ; and  after  taking 
possession,  as  aforesaid,  plaintiff  was  empowered  to  sel]  them, 
or  in  case  of  default  of  payment,  he  might,  instead  of  selling, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and 
enjoy  the  said  goods  without  the  interruption,  &c.,  of 
Buchanan,  and  that  in  case  of  any  sale,  if  the  proceeds 
should  be  insufficient  to  satisfy  the  debt,  Buchanan  should 
pay  the  difference. 

There  is  no  covenant  or  undertaking  of  any  kind  by 
the  plaintiff. 

Upon  the  execution  of  this  instrument,  established  to  be 
bona  fide,  the  plaintiff  became  the  owner  of  the  goods  against 
all  the  world,  and  the  possession  follows  the  property,  unless 
the  plaintiff  has  in  some  way  parted  with  right  of  possession, 
The  case  of  Fenn  v.  Bittleston  (7  Exch.  153),  if  otherwise 
adverse  to  the  plaintiff,  is  clearly  distinguishable,  because  in 
that 'case  the  mortgage  contained  an  express  agreement  that 
until  default  (and  the  day  of  payment  was  four  and  a half 
years  after  the  date,  with  a power  to  the  mortgagee  to  call 
in  the  money  sooner)  the  mortgagor  should  retain  possession. 
Brierly  v.  Kendall  (17  Q.  B.  937),  differs  in  precisely  the 
same  particulars  from  the  present  case,  and  the  mortgagor 
was  held  on  that  account  to  be  able  to  maintain  trespass 
against  the  mortgagee  who  had  taken  possession  of  the 
goods,  within  the  period  named,  and  without  giving  sufficient 
notice  to  the  mortgagor  to  pay  the  money  sooner.  Bradley 
v.  Copley  is  nearer  to  the  present  case,  but  the  bill  of  sale 
in  that  case,  also,  contained  a proviso  that  the  vendor  should 
continue  in  possession  until  defahlt,  though  his  covenant  was 
to  pay  the  debt  and  interest  on  demand.  But  before  any 
such  demand  the  sheriff  seized  the  goods  on  an  execution 
against  the  vendor ; and  it  was  held  the  vendee  could  not 
recover  in  trover  against  him.  In  Watson  v.  Macquire,  one 
J.  W.  made  an  assignment  to  the  plaintiff  of  goods  and 
furniture,  with  a proviso  that  it  should  become  void  on  pay- 
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ment  of  £600  and  interest  on  a fixed  day,  and  a proviso,  that 
if  default  was  made  in  payment  the  plaintiff  might  sell  the 
goods.  The  goods  remained  in  J.  W.’s  possession,  and  the 
sheriff  seized  them  on  a fi.  fa.  against  J.  W.,  and  the  court 
held  the  plaintiff  could  maintain  trespass  against  him.  In 
White  v.  Morris  the  assignment  was  made  to  the  plaintiff,  to 
secure  an  advance  of  money,  and  the  assignor  covenanted  to 
pay  the  sum  on  a given  day  with  interest,  and  the  assignment 
of  the  goods  was  declaredtobeupoTitfrustftopermitthe  assignor 
to  retain  the  goods  until  payment  of  the  money  which  should 
become  due  under  the  deed  should  be  demanded,  and  with 
a power  to  the  plaintiff  to  sell  upon  default  in  payment.  The 
court  held  that  the  plaintiff  had  sufficient  possession  to  enable 
him  to  maintain  trespass  against  a wrong-doer.  The  goods 
were  seized  in  the  hands  of  the  assignor,  by  a bailiff,  on 
an  execution  against  him  out  of  the  county  court,  and 
he  was  held  to  be  a stranger  unless  he  proved  the  judg- 
ment, and  therefore  was  held  liable,  because  although  the 
jury  found  the  assignment  not  to  be  bona  fide,  and  therefore 
void  as  against  creditors,  it  was  good  as  between  the  parties 
to  it,  and  as  between  them  and  a stranger. 

Any  difference  between  this  last  decision  and  the  case  in 
judgment  is  in  the  plaintiff’s  favour. 

The  only  case  which  is  adverse  to  the  plaintiff  is  that  of 
Wheeler  v.  Montefiore  (2  Q.  B.  133),  which,  unless  it  be  dis- 
tinguishable from  the  latter  cases  above  cited,  on  the  ground 
taken  by  Lord  Denman,  that  “ the  terms  of  this  deed  precluded 
the  plaintiff  from  taking  possession  ” until  a future  day,  can- 
not be  reconciled  with  them.  There  was  a peculiar  reference 
to  the  proviso  subsequently  set  forth  in  that  deed,  which,  in 
the  opinion  of  the  court,  made  it  different  from  “ ordinary 
mortgages,”  a description  I apprehend  to  be  properly  applic- 
able to  the  one  before  us,  and  in  that  case  also  the  action 
was  trespass  quare  clausum  fregit,  and  the  taking  of  the 
chattels  was  held  as  matter  of  aggravation,  there  being  no 
count  de  bonis  asportatis. 

For  these  reasons  we  do  not  think  ourselves  governed  by 
this  case.  We  are  of  opinion  that  though  a covenant  that 
the  mortgagee  shall  retain  possession  until  default,  amounts 
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to  a redeniese,  yet  that  in  the  absence  of  any  such  covenant, 
though  the  mortgagee  remains  in  possession,  it  does  not  pre- 
vent the  application  of  the  usual  well  established  rule,  that 
the  possession  follows  the  property,  whenever  the  right  of 
possession  is  in  the  owner. 

It  follows  that  in  our  opinion  the  rule  should  be  absolute. 


Gooderham  et  al.  v.  Hyde. 

Principal  and  agent. 

H.,  a miller,  employed  G.  & Co.,  commission  merchants,  to  dispose  of  his  man- 
ufactured flower,  upon  the  sale  of  which  he  paid  them  a commission.  He  also 
exercised  a control  over  the  market  in  which  the  flour  was  to  be  sold,  and  in 
Boston  and  other  certain  markets  allowed  G.  & Co.  the  charge  for  agency  for 
effecting  sales  there  in  addition  to  their  usual  commission.  It  was  held  that 
although  G.  & Co.  were  not  factors  with  a del  credere  commission,  they  and 
not  H.  were  liable  for  a loss  occasioned  by  the  failure  of  brokers  whom  they 
employed,  and  who  had  received  the  proceeds  of  sales  of  H.  ’s  flour  at  Boston. 

Assumpsit  on  several  promissory  notes,  and  on  the  com- 
mon money  counts.  Pleas,  payment  and  set  off. 

The  trial  took  place  at  Toronto,  May  last,  before  Richards , 
J.,  by  a special  jury  of  merchants. 

The  plaintiffs  are  commission  merchants,  dealing  largely 
in  flour  and  produce  at  Toronto.  The  defendant  is  a miller, 
manufacturing  flour  at  Streetsville.  The  course  of  dealing, 
so  far  as  it  can  be  extracted  from  the  accounts  and  evidence, 
seems  to  have  been  this  : the  plaintiffs  made  advances  in  cash 
to  the  defendant  upon  understood  terms.  He  purchased  wheat 
which  he  manufactured  into  flour,  and  he  from  time  to  time 
placed  this  flour  in  their  hands  to  be  sent  to  market  by  them 
to  be  sold.  He  was  to  pay  the  plaintiffs  a commission  on 
the  sale,  and  was  to  be  credited  with  the  net  proceeds  of  the 
flour ; the  defendant  seems  to  have  exercised  and  the  plain- 
tiffs to  have  recognised,  his  right  to  exercise  control  as  to 
what  market  this  flour  should  be  sent  to  for  sale,  and  in 
pursuance  of  his  directions  the  Boston  market  was  the  one 
to  which  the  flour  was  sent,  respecting  the  proceeds  of  which 
the  principal  dispute  in  the  case  arises.  The  defendant  had 
also  ah  admitted  right  to  direct  the  flour  to  be  withheld  from 
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sale — to  be  held  over  if  he  thought  it  for  his  advantgage — in 
which  case  he  was  to  pay  an  additional  stipulated  commis- 
sion or  per-centage  to  the  plaintiffs. 

Dealing  under  these  understood  arrangements,  the  plain- 
tiffs made  large  advances  to  the  defendant,  amounting,  to- 
gether with  the  charges  for  interest,  commission,  &c.,  to 
£7390  13s.  3d.,  and  they  received  from  him  1734  barrels  of 
Hour,  the  net  proceeds  of  which,  together  with  a credit  for 
interest,  amounted  to  £3800  14s.  3d. ; they  brought  this 
action  to  recover  the  difference  between  these  sums,  £3589 
19s.  Of  their  claim  the  defendant  only  disputed  a charge 
of  commission  amounting  to  £82  3s.  lid.,  and  an  amount  of 
interest  claimed  by  them  as  accruing  on  the  cash  balance  of 
£125  16s.  6d.  The  real  question  of  importance  was  whether 
the  plaintiffs  were  chargeable  with  the  sum  of  £3282  17s.  7d., 
which  was  the  net  proceeds  of  a large  quantity  of  flour  which 
came  into  the  hands  of  the  plaintiffs  from  defendant  in  the 
usual  course  of  their  dealing,  and  which  defendant  directed 
should  be  sent  to  Boston  for  sale.  It  appeared  the  plaintiffs 
had  a branch  house  at  New  York,  but  having  none  in  Boston, 
they  employed  Kelly  and  Spring,  brokers  there,  by  whom 
the  sales  of  flour  sent  by  the  plaintiffs,  including  other  flour 
than  that  received  by  plaintiffs  from  defendant,  were  made. 
Kelly  and  Spring  knew  no  one  but  the  plaintiffs  in  their 
transaction,  and  after  their  failure  would  not  communicate 
with  defendant,  who  telegraphed  to  them ; nor  did  they 
account  to  any  one  else  for  the  sales  made ; they  kept 
no  separate  account  of  the  sales  of  different  brands  of 
flour  which  they  received,  from  plaintiffs,  but  carried  the 
proceeds  generally  to  the  plaintiffs’  credit,  and  accepted  the 
plaintiffs’  drafts  drawn  against  the  general  account.  Kelly 
and  Spring  failed  on  the  13th  of  June,  1855 ; they  were 
then  largely  indebted  to  the  plaintiffs,  and  that  debt  included 
the  sum  of  £3282  17s.  7d.,  proceeds  of  sale  of  flour  placed 
as  already  stated  in  plaintiffs’  hands  by  the  defendant.  At 
the  time  of  the  failure  of  Kelly  and  Spring,  a large  number 
of  barrels  of  flour,  which  had  been  sent  to  them  by  the  plain- 
tiffs, were  in  their  hands,  and  were  given  up  to  the  plaintiffs, 
who  disposed  of  them.  A considerable  part  of  this  flour  had 
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been  received  by  plaintiffs  from  defendant,  and  the  net  pro- 
ceeds of  the  sale  thereof,  made  after  Kelly  and  Spring’s 
failure,  were  carried  in  the  usual  way  to  the  defendant’s 
credit  by  plaintiffs.  The  question  was  reduced  to  this,  was 
the  loss  upon  the  flour  which  came  from  defendant  which 
had  been  sold  by  Kelly  and  Spring,  and  the  net  proceeds  of 
which  they  had  not  accounted  for  at  the  date  of  their  failure, 
to  be  borne  by  the  plaintiffs  or  the  defendant. 

The  learned  judge  left  it  to  the  jury  to  say  if  Kelly  and 
Spring  were  the  agents  of  plaintiffs  or  defendant,  and  to  allow 
or  disallow  the  defendant’s  claim  to  credit  for  the  proceeds 
of  flour  sold  by  Kelly  and  Spring,  but  not  accounted  for. 
The  plaintiffs’  counsel  excepted  to  this  direction,  insisting 
that  on  the  facts  in  evidence  the  jury  should  have  been  told 
they  were  the  agents  of  the  defendant.  The  jury  rendered 
a verdict  for  the  plaintiffs  for  £99  Is.,  disallowing  the  several 
sums  of  £3,282  17s.  7d.,  £82  3s.  lid.,  and  £125  16s.  6d. 

In  Easter  Term,  Galt  for  the  plaintiffs,  obtained  a rule 
nisi  for  a new  trial  without  costs,  the  verdict  being  contrary 
to  law  and  evidence,  for  misdirection,  and  for  the  smallness 
of  damages. 

In  the  following  term  McMichael  shewed  cause. 

Connor , Q.  C.,  supported  the  rule. 

Draper,  C.  J.  delivered  the  judgment  of  the  court. 

It  appears  to  me  the  verdict  is  right. 

The  plaintiffs’  themselves  were  in  the  situation  of  com- 
mission merchants  or  factors  for  the  defendant.  They 
undertook  to  sell  the  flour  delivered  to  them  by  the  defendant 
as  their  principal,  in  such  market  as  he  should  name,  for 
which  service  they  were  to  receive  and  he  to  pay  a stipulated 
commission  over  and  above  the  interest  upon  the  sums  ad- 
vanced by  them  to  him,  and  over  and  above  all  other  charges 
and  expenses  occasioned  by  the  transport  of  the  flour  and 
the  disposal  of  it  in  the  market  named. 

It  is  quite  true  they  were  not  factors  with  a del  credere 
commission;  they  did  not  guarantee  the  solvency  of  any 
person  to  whom  the  flour  should  be  sold;  and  indeed,  as  far  as 
appears  it  was  no  part  of  the  understanding  between  them  and 
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the  defendant  that  the  flour  should  he  sold  on  credit. 
The  fair  inference, I think, is  that  the  sales  were  intended  to  he 
for  cash.  If  the  plaintiffs  had  made  sales  upon  credit,  and  the 
purchaser  had  failed,  my  impression  is  that  the  plaintiffs 
would  have  heen  responsible,  not  as  having  a del  credere 
commission,  hut  as  departing  from  the  understood  course  of 
dealing  between  themselves  and  the  defendant. 

The  principal  hesitation  I felt  in  coming  to  this  conclusion 
arose  from  the  fact,  that  in  all  the  account  sales  of  this  flour 
at  Boston,  the  defendant  was  charged  with  agency  for 
effecting  the  sale  there  in  addition  to  the  commission  which 
he  had  agreed  to  pay  the  plaintiffs,  and  it  occurred  to  me  that 
his  admitted  liability  to  that  charge  indicated  his  being  a 
party  to  the  employment  of  a broker  for  whose  services 
that  charge  was  made,  and  that  such  broker  might  therefore 
be  considered  to  be  his  agent.  But  on  reflection  I have 
satisfied  myself  this  is  not  the  right  conclusion. 

It  is  quite  clear  the  plaintiffs  were  his  factors  to  effect  the 
sale,  to  receive  the  proceeds,  and  to  account  to  him  for  such 
proceeds,  less  the  actual  cost  of  converting  the  flour  into 
money,  and  the  amount  of  their  commission. 

It  is  equally  clear  that  the  defendant  reserved  as  part  of 
the  arrangement  a right  to  elect  in  what  market  the  sale 
should  be  made,  and  the  effect  of  this  stipulation  on  the 
plaintiffs’  agreement  must  have  been  that  they  should  effect 
the  sale  in  that  market. 

The  account  sales  received  and  adopted  without  objection 
before  the  failure  of  Kelly  and  Spring,  and  similar  accounts 
rendered  since,  afford  satisfactory  evidence  that  the  defendant 
had  agreed  that  whatever  expenses,  whether  of  agency, 
storage,  &c.,  were  occasioned  by  the  sales  being  made  at  the 
market  of  his  own  selection,  were  to  be  deducted  from  the 
gross  proceeds  of  the  flour ; that  such  agency  in  the  very 
act  of  effecting  the  sale  was  to  form  part  of  the  expenses  he 
was  to  pay,  and  was  not  considered  by  him  as  included  in  the 
commission  payable  to  the  plaintiffs  for  effecting  sales. 
These  sales,  therefore,  as  appears  to  me,  were  treated  by 
the  parties  as  sales  made  by  the  plaintiffs  according  to  the 
agreement  for  a fixed  commission,  defendant  paying  the 
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expenses.  If  the  defendant  had  directed  his  flour  to  be  sold 
in  Toronto,  the  plaintiffs  were  bound  to  have  sold  it  there  ; 
and  then  I apprehend  they  could  have  only  charged  the 
stipulated  commission  for  sale  and  no  agency  beyond  that. 
By  naming  a place  of  sale  where  the  plaintiffs  must  employ 
an  agent,  the  defendant  did  not  interfere  with  their  control 
of  the  sale  itself,  and  though  he  added  to  the  expense,  that 
was  no  additional  charge  on  them,  for  he  was  to  bear  it,  as 
he  bore  the  charges  for  transport,  insurance,  storage,  &c. ; 
and  any  charge  incurred  by  the  inevitable  employment  of  an 
agent  must  be  treated  as  within  the  contemplation  of  the 
parties  when  the  right  to  select  the  market  was  specially  re- 
served by  him.  In  the  absence  of  a stipulation  on  their  part 
that  they  should  not  be  answerable  for  the  agent  they  might 
employ,  I think  the  inference  is  that  they  undertook  that  re- 
sponsibility as  resulting  from  the  nature  of  their  agreement. 

In  my  opinion  the  case  was  one  for  the  jury,  and  was 
properly  left  to  them.  The  question  was  substantially  one 
of  fact,  namely  : what  the  plaintiffs  had  undertaken  in  return 
for  the  commission  they  were  to  receive  ? What  was  the  con- 
tract between  the  parties  ? Their  verdict  establishes,  that 
though  the  defendant  had  the  right  to  select  the  market 
paying  all  additional  expenses  attendant  on  that  selection 
the  plaintiffs  undertook  to  effect  the  sales  there ; that  the 
defendant  had  no  control  over  the  means  the  plaintiffs  should 
adopt  for  that  purpose;  that  if  the  plaintiffs  employed 
agents  they  did  so  on  their  own  behalf  and  at  their  own  risk ; 
and  that  any  money,  the  proceeds  of  defendant’s  flour, 
which  was  paid  by  the  purchasers  thereof  to  these  agents, 
must  be  treated  as  money  which  came  into  the  hands  of  the 
plaintiffs  themselves.  ^ 

The  smaller  items  seems  to  me  to  follow  the  decision  in 
regard  to  the  larger,  as,  if  I understand  rightly,  unless  the 
plaintiffs  have  a right  to  treat  the  defendant  as  their  debtor 
for  the  balance  claimed,  they  can  have  no  right  to  charge 
him  with  either  of  these  sums  which  comprise  commission 
and  interest  in  respect  of  the  sums  for  which  the  flour  was 
sold,  and  which  Kelly  and  Spring  did  not  pay  over. 

I think  the  rule  should  be  discharged. 

44 
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Dunn  et  al.  v.  Zimmerman  et  al. 

Pleading — General  denial. 

In  an  action  of  covenant  upon  articles  of  agreement  under  seal  to  recover 
payment  for  certain  works  therein  specified,  the  defendants  pleaded  amongst 
other  pleas,  a plea  in  general  terms  denying  the  doing  of  the  work  and  the 
performance  of  the  covenants  mentioned  in  the  articles. 

Held  good,  and  that  it  was  not  necessary  to  specify  what  works  the  plaintiffs 
had  not  performed,  or  to  shew  wherein  the  plaintiffs  had  not  performed  the 
covenants. 

The  action  was  brought  upon  articles  of  agreement  under 
seal,  dated  21st  of  February,  1854,  by  which  the  plaintiffs 
contracted  to  perform  certain  works  on  the  London  and 
Port  Sarnia  railway. 

In  the  declaration  the  plaintiffs  assert  that  they  did,  and 
performed  for  the  defendants,  under  and  according  to  the 
agreement  set  out,  30,000  cubic  yards  of  excavation,  nine 
acres  of  grubbing,  thirty-two  acres  of  clearing;  and  used  in 
said  work  30,000  feet  of  lumber  ; and  also  did  and  performed 
500  feet  of  culvert  work  laid  in  brick  and  mortar  ; and  that 
they  have  well  and  truly  performed  all  and  singular  the 
covenants  and  agreements  in  said  articles  of  agreement 
named  on  their  part  to  be  done  and  performed  in  the  man- 
ner specified,  and  to  the  satisfaction  of  the  engineer  in 
charge  of  said  work. 

The  second  plea,  which  is  to  a part  not  covered  by  the 
first  plea,  excepting  £12  10s.,  that  the  plaintiffs  did  not  do 
and  perform  the  said  work,  or  use  in  the  said  work  the  said 
timber,  nor  did  they  well  or  truly  perform  all  or  singular 
the  said  covenants  or  agreements  in  the  said  articles  of  agree- 
ment mentioned  modo  et  forma. 

This  is  demurred  to.  Plaintiff’s  counsel  argued,  however, 
in  support  of  the  following  objection,  that  it  does  not  suffi- 
ciently appear  to  what  covenants  or  work  done,  or  to  what 
covenants  averred  in  the  declaration  to  be  performed  by 
plaintiffs,  is  intended  to  be  pleaded.  His  point  was,  that  the 
plea  should  have  shewn  wherein  the  plaintiffs  had  not  per- 
formed their  covenants. 

He  cited  Holmes  v.  Rhodes,  1 B.  & P.  638,  which  only 
decides  that  non  damnificatus  cannot  be  pleaded  to  debt  on 
bond  conditioned  to  pay  a sum  of  money  on  a certain  day, 
though  the  condition  also  shews  the  bond  was  given  by  way 
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of  indemnity,  which  has  no  application;  Jones  v.  Hamilton, 
3 U.  C.  170,  which  is  also  perfectly  distinguishable,  and 
McGillevray  v.  McDonnell,  Taylor’s  U.  C.  Rep.  176,  also  not 
applicable. 

Eccles  supported  the  plea,  contending  that  the  plaintiffs 
right  to  recover  being  rested  on  defendants’  breach  of  cove- 
nant in  not  paying  for  work  which  plaintiff  had  contracted 
to  do,  and  the  doing  of  which  he  had  averred,  the  plea  might 
properly  traverse  as  it  did  in  general  terms,  the  doing  of  the 
work,  &c.,  as  alleged.  The  traverse  was  taken  on  the  very 
words  of  the  allegation  in  the  declaration  of  performance. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  is  not  pleaded  to  all  the  causes  of  action,  and  its 
possible  inapplicability  to  some  of  the  breaches  has  not  been 
assigned  or  argued  as  a cause  of  demurrer.  And  I think  it 
is  good  so  far  as  any  objection  taken  extends.  Its  effect  is 
only  to  put  the  plaintiff  on  proof  of  the  work,  &c.,  for  which 
he  claims  the  defendants  ought  to  pay  him. 


MICHAELMAS  TERM,  20  VICTORIA. 


Present — The  Hon.  William  Henry  Draper,  C.  B.,  C.  J. 
“ William  Buell  Richards,  J. 

“ John  Hawkins  Hagarty,  J. 


Topping  et  al.  v.  Yardington  ‘ et  al.,  Administrators 

of  Byard. 

Plene  administravit — Lands. 

An  executor  or  administrator  is  not  liable  to  have  a judgment  de  bonis  propriis 
entered  against  him  on  a replication  of  lands  to  a plea  of  plene  administravit , 
which  virtually  confesses  the  truth  of  the  plea. 

Usual  plea  of  plene  administravit ; to  which  the  plain- 
tiffs replied,  that  although  true  it  is  that  the  defendants  have 
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not  nor  had  at  the  time  of  the  commencement  of  this  suit 
any  goods  or  chattels  which  were  of  the  said  Jedediah 
Byard,  deceased,  at  the  time  of  his  death,  to  be  admin- 
istered ; yet  the  said  Jedediah  Byard,  at  the  time  of  his 
death,  was  seised  of  divers  houses,  lands,  hereditaments  and 
real  estate,  situate  within  that  part  of  the  Province  of 
Canada  formerly  called  Upper  Canada  ; and  that  the  plain- 
tiffs being  subjects  of  our  lady  the  Queen,  the  said  houses, 
lands,  hereditaments  and  real  estate,  whereof  the  said 
Jedediah  Byard  died  seised  as  aforesaid,  were,  at  the  time 
of  the  commencement  of  this  suit,  and  still  are,  assets  in  the 
hands  of  the  defendants  as  administrators  as  aforesaid,  and 
are  liable  and  subject  to  satisfy  the  damages  of  the  plain- 
tiffs by  them  sustained,  &c. 

To  which  the  defendants  rejoined,  that  they  confess  it  to  be 
true  that  the  said  Jedediah  Byard  in  his  lifetime,  was  seised 
of  and  in  the  lands  and  tenements  in  the  said  replication  men- 
tioned, and  died  seised  thereof  as  aforesaid;  that  the  said  lands 
and  tenements  were  at  the  time  of  the  commencement  of  this 
suit  such  assets  as  in  the  said  replication  mentioned : and 
also,  that  the  plaintiffs  were  at  the  time  in  the  said  replica- 
tion mentioned  in  that  behalf  such  subjects  as  therein  men- 
tioned. Nevertheless,  inasmuch  as  the  defendants  as  such 
administrators  as  aforesaid  n£ver  had,  and  have  not  the 
power  to  apply  the  said  lands  and  tenements,  or  any  part 
thereof,  to  the  liquidation  of  any  debt  or  liabilities  of  the 
said  Jedediah  Byard  in  his  lifetime,  nor  to  sell  the  said 
lands  and  tenements,  or  any  part  thereof,  and  apply  the 
proceeds  thereof,  or  any  part  thereof,  to  the  payment  or 
liquidation  of  any  debts  or  liabilities  of  the  said  Jedediah 
Byard,  in  his  lifetime,  and  as  the  plaintiffs  by  their  said 
replication  admit  that  the  allegations  contained  in  the 
defendants’  last  plea  are  correct  and  true,  the  defendants,  as 
such  administrators  as  aforesaid  pray,  if  the  plaintiffs  should, 
or  ought,  further  to  maintain  their  said  action  in  that  behalf 
against  the  defendants  as  administrators  as  aforesaid,  so  far 
as  the  same  relates  to  the  personal  liability  of  their  proper 
goods  and  chattels,  lands  or  tenements. 

Demurrer,  and  issue  joined  thereon. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  case  of  Sickles  v.  Asselstine  (10  U.  C.  203),  I 
expressed  the  reason  why  I thought  that  the  replication  to 
a plea  of  plene  administravit , that  the  testator  or  intestate 
died  seised  of  lands  out  of  which  the  plaintiff  was  entitled  to 
satisfaction,  was  not  a confession  and  an  avoidance  of  the  plea. 
I have  seen  no  reason  to  change  the  opinion  I then  enter- 
tained, or  to  think  either  that  the  lands  under  such  circum- 
stances could  be  truly  replied  to  be  assets  in  the  hands  of 
the  executors  or  administrators,  or  that  the  executor  or 
administrator  should  be  liable  to  have  a judgment  de  bonis 
propriis  entered  against  him  on. a replication  which  virtually 
confesses  the  truth  of  his  plea  and  does  not  avoid  it.  The 
words,  “ in  their,”  or  “ in  his  hands,”  mean  at  their  or  his 
disposal,  if  they  have  any  meaning  at  all. — See  Cooper  v. 
Taylor  (6  M.  & Gr.,  998,  per  Tindal,  C.  J.),  and  it  is  not 
pretended  that  such  is  the  case,  with  regard  to  an  executor 
or  administrator,  in  respect  of  the  testator  or  intestate’s 
lands.  The  contrary  indeed  is  admitted,  or  rather  affirmed, 
by  Sherwood , J.,  in  Gardiner  v.  Gardiner  (2  O.  S.  571), 
when  he  says,  “the  personal  representative  has  neither  a 
right  to  the  possession  of  the  lands  nor  authority  to  dispose 
of  their  rents  and  profits.”  If  I could  see  as  clearly  as  that 
learned  judge  appears  to  have  done,  that  the  effect  of  a 
judgment  against  the  executors  or  administrators  on  such 
pleadings  will  not  make  him  responsible  for  any  part  of  the 
debt  or  costs,  I should  not  feel  the  force  of  the  objection 
that  I cannot  as  yet  get  over,  that  the  effect  must  be  the 
same  as  in  every  case  where  the  executor  pleads  any  plea 
upon  which  judgment  is  given  against  him. 

I can  only  view  the  affirmance  of  this  replication,  as 
treating  it  in  the  light  of  a suggestion  that  there  are  lands 
liable  to  the  satisfaction  of  the  plaintiff’s  debt,  though  the 
plea  of  the  defendants  that  there  are  no  goods  is  true.  What 
is  insisted  on  is,  that  the  judgment  to  which  the  plain- 
tiffs are  entitled  should  draw  with  it  all  the  consequences 
of  personal  liability  of  the  defendants,  which  a judgment 
against  executors  or  administrators  on  any  plea  entails.  I 
will  not  enter  into  a prolonged  discussion  of  this  subject. 
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I think,  1st,  That  according  to  established  decisions  the 
plaintiff  has  a right  to  a judgment  in  this  suit,  which  will 
give  him  recourse  against  the  lands  of  the  intestate  for  the 
satisfaction  of  his  debt. 

2nd,  That  he  has  no  right  on  this  record  to  any  judg- 
ment against  the  defendants  de  bonis  propriis . 

3rd,  That  the  rejoinder  is  good,  as  it  pleaded  only  in  bar 
to  a judgment  de  bonis  propriis. 

As  a consequence  the  defendants  should  have  judgment 
on  the  demurrer,  which  will  not  prevent  the  plaintiffs  going 
on  against  the  intestate’s  lands. 


O’Brien  et  al.  v.  The  Village  of  Trenton. 

A man  laying  out  village  lots  on  his  lands  with  streets  to  bound  the  lots,  and 
selling  according  to  such  a plan,  Held  bound  by  this  dedication  of  the  streets, 
unless  the  fact  of  such  dedication  be  rebutted  by  other  evidence. 

Trespass  qu.  cl.  freg.  in  the  village  of  Trenton — that  is 
to  say,  a certain  close  abutting  on  the  south  on  the  north 
shore  of  the  Bay  of  Quints,  on  the  east,  on  the  westerly  side 
of  the  river  Trent,  on  the  north,  on  the  southerly  side  of 
Dundas  Street,  in  the  said  village  of  Trenton,  and  on  the 
west  on  a line  drawn  parallel  and  in  continuation  of  the 
westerly  side  of  Front  Street,  in  said  village  of  Trenton  as 
now  established  produced  to  said  bay  shore. 

Pleas — 1st,  Not  guilty  by  statute  4 & 5 Vic.,  ch.  54,  sec. 
5.  2nd,  A public  highway  across  the  said  close,  wherefore 
defendants  being  the  governing  corporation  of  the  said 
village,  and  having  occasion  to  repair  and  use  the  said  road 
did,  &c.  The  plaintiff  denied  the  right  of  way. 

The  trial  took  place  at  Belleville,  in  October  last,  before 
the  Chief  Justice  of  Upper  Canada.  The  trespass  was 
proved  : the  plaintiffs  had  wood  on  the  locus  in  qi^o  in  1855, 
and  the  defendants  gave  them  notice  to  remove  it.  They 
did  remove  it,  and  the  defendants’  officers  and  servants 
levelled  and  made  a street  from  Dundas  Street  to  the  waters 
of  the  bay,  and  the  street  was  used  some  time.  Then  plain- 
tiffs put  up  a fence  obstructing  it,  and  in  April  or  May,  1856, 
the  defendants  had  this  fence  removed.  There  was  then 


o’brien  et  al.  y.  the  village  of  trenton.  351 

put  in  the  patent  for  thirty-four  acres,  containing  the  locus  in 
quo,  dated  the  1st  March,  1805,  to  John  Bleeker  in  fee,  and 
subsequent  documents  shewing  the  plaintiffs  to  be  lessees. 

It  appeared  that  John  Bleeker  and  George  Bleeker  were 
sons  of  the  grantee  of  the  crown,  and  after  his  death  became 
joint  owners  of  the  property  granted  to  him.  That  John  had 
the  management,  and  that  he  employed  Greely  to  survey  and 
lay  out  the  village  lots  referred  to  in  the  conveyances.  He 
admitted  that  Front  Street  was  laid  out  according  to  his 
directions,  west  of  the  river,  on  the  north  side  of  Dundas 
Street,  but  denied  that  he  had  extended  it  south  of  Dundas 
Street  to  the  bay  of  Quinte,  and  denied  that  he  had  employed 
or  authorised  Greely  to  make  apian.  It  appeared,  however, 
that  he  and  his  brother  George  had  joined  in  a conveyance 
to  one  Jacob  W.  Myers,  dated  the  3rd  January,  1822,  des- 
cribed as  situated  in  the  township  of  Murray,  being  a part  of 
village  lot  No.  1,  village  lot  No.  5,  and  the  broken  front  of 
village  lot  No.  5,  on  the  river  Trent,  containing  three-fourths 
of  an  acre,  and  thirty-two  perches  of  land.  “No.  1,  begin- 
ning at  the  Bay  of  Quinte,  southwesterly  side  of  Front'  Street, 
thence  along  the  same  N.  48  degrees  W.  one  chain  ; then 
S.  42  W.  1 chain ; then  S.  48  E.  1 chain  and  fifteen  links, 
more  or  less,  to  the  bay  aforesaid ; then  along  the  same  north 
easterly  to  the  place  of  beginning.”  According  to  this  des- 
cription Front  Street  extended  to  the  Bay  of  Quinte,  and  the 
point  of  beginning  at  the  bay  would  correspond  with  the 
protraction  of  Front  Street  from  the  north  side  of  Dundas 
Street,  as  Front  Street  was  at  first  laid  out  33  feet  wide, 
though  it  has  since  been  made  40  feet  wide.  On  the  20th 
of  June,  1832,  Jacob  W.  Myers,  conveyed  to  William  Bober t- 
son  the  premises  he  had  acquired  by  the  deed  of  3rd  of  J an- 
uary,  1822,  with  precisely  the  same  description. 

The  map  drawn  by  Greely  and  referred  to  in  a deed  of 
the  20th  March,  1821,  through  which  the  plaintiff' claimed, 
was  not  produced  at  the  trial.  It  had  been  in  the  possession 
of  William  Robertson,  and  was  said  to  have  been  produced 
at  the  trial  of  a cause  of  Doe  Murphy  v.  McGuire  by  Ro- 
bertson himself,  at  Coburg,  in  1829,  since  which  it  could  not 
be  traced.  Robertson  swore  he  had  searched  for  it,  but 


352  COMMON  PLEAS,  MICHAELMAS  TERM,  20  VIC. 


could  not  find  it.  The  evidence  with  regard  to  it  was  con- 
flicting. Some  witnesses  denying,  and  some  very  distinctly 
asserting,  that  on  the  map  Front  Street  was  delineated  and 
marked  as  extending  on  the  south  side  of  Dundas  Street 
down  to  the  bay.  The  learned  Chief  Justice  directed  the 
jury,  that  a man  laying  out  a village  on  his  land,  with  streets 
to  bound  the  lots  laid  out,  is  bound  by  this  dedication  of  the 
streets,  if  he  sells  the  lots  according  to  such  plan  ; and  he 
left  it  to  them  to  say  on  the  evidence  given  as  to  Greely’s 
plan,  and  the  reference  to  it  in  the  deed,  and  the  description 
contained  in  such  deeds,  whether  this  street  was  not  so  dedi- 
cated, remarking  that  if  so,  the  conveyance  of  the  whole 
land  in  the  deed  to  Ripsom  would  not  have  the  effect  of  ex- 
tinguishing the  right  of  way. 

The  jury  found  for  .the  plaintiff,  damages  Is. 

Walbridge,  in  Michaelmas  Term,  obtained  a rule  nisi  for 
a new  trial,  on  the  grounds  that  the  verdict  was  against  law 
and  evidence,  and  the  weight  of  evidence,  and  against  the 
judge’s  charge,  pointing  out  the  grounds  of  the  application 
in  the  rule. 

Gillett  shewed  cause,  contending  the  evidence  of  dedica- 
tion was  wholly  insufficient,  and  therefore  the  verdict  was 
right. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

I think  there  should  be  a new  trial  on  payment  of  - costs. 
There  is  a public  right  in  question,  and  it  is  enough  to  say 
that  while  the  decision  of  the  jury  was  not  in  accordance  with 
the  impression  of  the  learned  Chief  Justice  who  tried  the 
cause,  it  is  not,  after  a careful  examination  of  the  evidence, 
entirely  satisfactory  to  us.  That  Greely’s  plan,  whatever  it 
did  contain,  was  the  plan  on  which  certain  village  lots  were 
laid  out  by  the  then  proprietors  of  the  tract  of  land  is  beyond 
dispute,  and  the  testimony  of  one  of  these  proprietors,  though 
not  very  clear,  and  perhaps  not  very  consistent,  is  so  far  in 
accordance  with  his  own  deed  to  Ripsom.  In  my  mind  the 
weight  of  the  parol  evidence  is  in  favour  of  the  conclusion 
that  on  this  plan  Front  Street  was  protracted  to  the  bay,  and 
this  conclusion  is  very  strongly  fortified  by  the  description 
in  the  deeds  of  3rd  of  January,  1822,  and  20th  of  June,  1832. 
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But  the  facts  were  not  sufficiently  elicited,  and  enough 
appears  to  convince  us  that  a fuller  investigation  is  necessary 
in  order  to  bring  the  question  of  dedication  properly  before 
a jury.  The  fact  that  a street  was  laid  out  on  the  plan,  and 
that  one  lot  at  all  events  was  conveyed  with  a description 
bounding  it  on  that  street,  may  be  rebutted  by  the  owner- 
ship of  the  street  afid  the  lot  so  described  becoming  vested 
in  the  same  person,  and  by  a total  absence  at  any  time  of 
user  as  a highway.  All  inference  of  dedication  in  fact  may 
be  rebutted,  though  an  intention  to  dedicate  may  have  ex- 
isted, or  the  intention  may  be  shewn  to  have  been  attended 
with  or  followed  by  such  acts  as  would  remove  any  reason- 
able doubt  that  a dedication  was  really  made. 


Gowland  et  al.  v.  Meade. 

Trover — Excessive  damages. 

M.  having  sold  produce,  and  received  promissory  notes  in  payment  thereof, 
refused  to  give  up  the  property.  Upon  an  action  in  trover,  the.  jury  gave 
£25  damages  over  the  actual  value  of  the  property  converted,  which  they  at 
the  same  time  estimated  too  high.  Held,  that  the  defendant  was  not  entitled 
to  a new  trial  on  account  of  the  excess  of  value  allowed  by  the  jury  on 
the  produce,  but  granted,  on  the  ground  of  the  £25  damages,  upon  payment 
of  costs. 

Trover  for  a quantity  of  barley.  Pleas,  not  guilty : 
leave  and  license.  Not  plaintiff’s  property. 

The  trial  took  place  at  the  last  Toronto  assizes,  before 
Burns,  J.  The  defendant  had  an  auction  sale  at  his  farm, 
in  June  last,  among  other  things,  of  his  growing  crops.  The 
plaintiffs  bought  two  parcels  or  fields  of  barley.  A third 
was  put  up,  and  bought  in  by  defendant.  The  plaintiffs 
shortly  after  offered  to  the  auctioneer  to  take  it  at  the  de- 
fendant’s bid,  and  the  defendant  agreeing,  the  plaintiffs’ 
names  were  inserted  as  purchasers.  The  plaintiffs  gave  the 
auctioneer  a promissory  note  at  six  months,  for  eighteen 
acres  in  all,  according  to  the  terms  of  sale,  which  note  the 
auctioneer  handed  over  to  the  defendant,  telling  him  plain- 
tiffs were  perfectly  good,  and  that  if  defendant  required  the 
auctioneer  would  join  with  them  in  it ; and  defendant  said 
45  6 c.  P. 
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if  the  auctioneer  said  plaintiffs  were  good  he  was  satisfied, 
The  barley  was  harvested  by  plaintiffs,  and  was  thrashed  by 
them  in  defendant’s  barn,  to  the  use  of  which  for  that  pur- 
pose plaintiffs  were  entitled  by  the  conditions  of  sale.  When 
plaintiffs  sent  for  the  barley,  defendant  refused  to  let  them 
have  it,  saying  the  land  had  not  been  measured  to  ascertain 
the  quantity,  and  he  objected  to  the  note,  because  as  he  said 
only  one  of  the  plaintiffs  had  signed  it,  but  on  his  producing 
it,  it  appeared  both  had  signed  it.  He  still  refused  to  let 
them  have  it.  On  the  defence,  evidence  was  given  that  the 
plaintiffs  were  bound  to  give  another  note  in  lieu  of  the  one 
defendant  had,  on  the  quantity  of  land  being  ascertained  by 
measurement,  as  the  first  note  was  only  for  the  estimated 
quantity,  and  that  defendant  only  refused  to  let  them  have 
the  barley.  This  was  expressly  contradicted  by  the  plaintiffs’ 
witnesses,  who  also  proved  that  defendant  prevented  the 
plaintiffs’  men  from  gathering  together  the  rakings  in  the 
field,  and  some  loose  shocks  that  were  not  taken  in  at  first, 
and  which  together  some  of  them  estimated  at  fifty  bushels. 
The  evidence  of  quantity  on  the  part  of  the  plaintiff  was 
principally  the  estimate  of  the  man  who  thrashed  part  of  it 
with  a thrashing  machine,  added  to  a statement  of  defendant 
as  to  the  probable  quantity  in  the  binns  in  his  bam,  but  the 
defendant  gave  no  evidence  as  to  the  quantity.  The  price 
of  barley  in  the  month  of  August,  was  proved  to  be  5s.  2 d., 
for  which  plaintiffs  had  made  a contract  to  sell.  The  case 
was  left  to  the  jury  on  the  evidence,  and  they  found  for 
plaintiffs,  damages  £198  8s/  4 d.,  stating  they  gave  £25  for 
damages,  over  and  above  the  value  of  the  barley. 

In  Michaelmas  term,  JSccles,  Q.  C.,  obtained  a rule  nisi 
for  a new  trial  on  affidavits  : the  verdict  too  large,  and  on 
the  ground  that  there  was  not  sufficient  evidence  of  a sale  and 
purchase  ; that  the  sale  was  conditional,  and  the  conditions 
were  not  complied  with.  He  filed  the  defendant’s  affidavit, 
which  stated  that  the  whole  product  of  the  field  of  barley 
when  brought  by  him  to  market,  and  weighed,  was  only  550 
bushels,  while  teh  jury  by  their  verdict  have  assumed  the 
quantity  to  be  100  or  125  more,  and  objected  that  the  jury  had 
given  £25  as  damages  over  and  above  the  price  of  the  barley 
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Bell  shewed  cause.  He  contended  that  the  defendant 
having  acted  wilfully  in  keeping  the  barley,  and  having 
given  no  evidence  of  the  real  quantity,  should  not  now  have 
a new  trial  to  enable  him  to  give  evidence  in  reduction  of 
damages,  which  might  have  been  given  before. 

Draper,  C.  J. — It  does  not  appear  to  have  been  made  a 
point  at  the  trial,  so  far  as  the  learned  judge’s  notes  shew, 
that  the  plaintiffs’  evidence,  if  believed  by  the  jury,  was  not 
sufficient  to  establish  a sale  and  purchase.  We  must  now 
assume  the  jury  did  adopt  the  account  of  the  transaction 
given  by  the  plaintiffs’  witnesses,  and  they  shew  a sale  in 
fact.  The  insertion  by  the  auctioneer  of  plaintiffs’  names  as 
the  purchasers ; the  giving  a promissory  note  by  plaintiffs ; 
the  acceptance  of  it  by  defendant  for  the  price,  according  to 
the  conditions  of  sale,  and  which  note  the  defendant  still 
holds;  the  harvesting  of  the  barley  by  plaintiffs  and  the 
thrashing  of  what  seems  to  be  about  f rds  of  the  whole  quantity, 
appears  to  me  sufficient  to  vest  the  property  in  the  plaintiffs. 
The  defendant  does  not  even  give  so  much  colour  to  his  defence 
as  to  the  necessity  of  measuring  the  land,  before  the  plaintiffs 
had  a right  of  property  in  the  barley,  as  to  shew  that  the 
note  was  given  for  less  than  it  should  have  been  according 
to  the  actual  contents  of  the  fields.  He  had  all  the  barley 
and  the  plaintiffs’  note  also. 

The  verdict  certainly  is  large,  but  that  arose  from  the  jury 
being  left  without  positive  evidence  of  the  quantity,  and  they 
naturally  took  the  fullest  estimate  as  against  the  wrong  doer. 
The  defendant  might  have  given  evidence  to  shew  what  the 
quantity  really  was,  as  it  was  in  his  possession,  and  not  having 
done  so  at  the  trial,  I do  not  think  he  should  have  a new  trial, 
merely  because  he  has  acquired  accurate  information  since, 
shewing  the ’estimate  of  the  plaintiffs  was  unreasonable  and 
ill-founded.  I have  more  difficulty  about  the  £25,  which  it 
is  sworn  and  not  denied  the  jury  declared  in  court  they 
gave  over  and  above  the  value  of  the  barley.  In  my  im- 
pression of  the  law  on  this  point,  though  not  free  from 
difficulty,  I think  the  plaintiffs  are  not  entitled  to  recover  it, 
and  therefore  should  be  disposed  to  grant  a new  trial  on  pay- 
ment of  costs,  unless  the  plaintiffs  consent  to  forego  that  sum 
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Benson  v.  Connor. 

✓ 

Liability  of  attorney— Special  damage — Measure  of  damages. 

An  attorney  indorsing  a writ  of  possession  issued  in  an  ejectment,  the  proceed- 
ings on  which  were  ultimately  set  aside  for  irregularity  ; Held  liable  for  the 
trespass  committed  by  the  sheriff  in  executing  the  same. 

In  the  removal  of  the  plaintiff’s  goods  by  the  sheriff  the  plaintiff’s  loom  was 
taken  down  and  injured,  but  the  possession  was  restored  to  him  with  his  other 
goods.  Held,  that  he  was  not  entitled  to  recover  damages  for  the  loss  of  time 
and  work  consequent  on  his  not  having  repaired  the  loom,  and  that  the  true 
measure,  of  damages  could  not  have  exceeded  the  value  of  the  article  damaged 
at  the  time  of  the  trespass,  and  compensation  for  any  temporary  inconveni- 
ence occasioned  by  the  sudden  removal. 

Trespass  qu.  dom.fr eg.  Writ  issued  27th  August,  1855. 
Declaration  filed  4th  October,  1855.  The  first  count  was 
for  breaking,  &c.,  a dwelling  house,  on  the  east  half  of  lot 
No.  20,  1st  concession  of  Thurlow,  and  the  broken  front 
thereof ; and  also,  to  wit,  on,  & c.,  taking  ana  carrying  away 
the  goods,  &c.,  of  plaintiff ; enumerating  them,  and  among 
others  a large  quantity  of  woollen  and  cotton  yarn,  a wide 
fly  loom,  and  a narrow  fly  loom,  then  in  the  dwelling  house, 
and  converting  the  same,  &c.,  by  means  whereof  plaintiff  was 
disturbed  in  the  possession  of  the  dwelling  house,  and  was 
prevented  carrying  on  his  trade  as  a weaver.  2nd  count, 
for  ejecting  plaintiff  from  a certain  other  dwelling  house 
situate  on  the  same  lot  mentioned  in  the  first  count.  3rd 
count,  for  trespass  to  chattels  of  the  same  description,  &c.,  as 
those  enumerated  in  the  first  count,  and  keeping  the  same  for 
a long  space  of  time,  and  converting  the  same,  &c.,  whereby 
plaintiff  was  prevented  from  carrying  on  his  trade  as  a weaver* 
and  lost  all  the  profits  which  would  have  accrued  to  him  from 
the  use  of  his  said  goods,  &c.  4th  count,  in  the  common  form 
de  bonis  asportatis,  of  similar  goods. 

Pleas — 1.  Not  guilty-  to  the  whole  declaration.  2.  As  to 
breaking  and  entering,  and  other  trespasses  to  the  realty  in 
the  first  count  mentioned,  and  as  to  the  second  count,  that 
the  dwelling  houses  were  not  plaintiff’s.  3.  As  to  the  same 
trespasses  mentioned  in  the  second  plea,  that  the  dwelling 
houses,  &c.,  were  the  houses  and  freehold  of  our  sovereign 
lady  the  Queen,  and  that  defendant  by  her  command,  &c. 
4.  As  to  the  chattels  in  the  1st,  3rd,  and  4th  counts,  that 
they  were  not  the  plaintiff’s.  5.  As  to  the  cause  of  action 
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set  forth  in  the  second  plea,  justifies  under  a judgment  in 
ejectment,  recovered  on  behalf  of  her  Majesty,  in  the  Queen’s 
Bench,  U.  C.,  together  with  £13  12s.  lid.,  damages  and  costs, 
and  under  a writ  of  hab.  fac.  pos.,  and  ji.  fa.  founded  on 
that  judgment,  averring  that  the  dwelling  houses  mentioned 
in  the  first  and  second  counts  were  the  same.  The  replica- 
tion took  issue  on  the  1st  and  4th  pleas.  There  was  a 
special  demurrer  to  the  2nd  plea.  To  the  3rd  plea,  a new 
assignment  of  the  same  trespasses  with  more  force,  &c.  To 
the  fifth,  a new  assignment  on  other  and  different  occasions, 
and  for  another  and  different  purpose,  The  rejoinder  took 
issue  on  the  replication  to  the  third  plea.  To  the  new  assign- 
ment defendant  pleaded,  1st.  not  guilty ; 2nd,  the  same 
recovery  in  ejectment,  &c.,  to  which  last  the  plaintiff  sur- 
rejoined that  the  judgment  and  writ  were  set  aside  by  a 
judge’s  order  for  irregularity ; to  which  the  defendant 
demurred  specially.  Judgment  was  given  for  the  defendant 
on  the  demurrer  to  the  second  plea,  and  for  the  plaintiff  on 
the  demurrer  to  his  replication  to  the  second  plea  to  the  new 
assignment.  This  judgment  in  favour  of  the  second  plea 
put  the  plaintiff  out  of  court  as  to  the  trespass  to  the  realty 
The  case  was  tried  at  Belleville,  in  October  last,  before 
the  Chief  Justice  of  Upper  Canada.  The  plaintiff  put  in  a 
letter  written  by  defendant  and  his  partner  to  the  sheriff  of 
Hastings,  dated  the  13th  of  October,  1854,  directing  him  to 
serve  the  summons  in  ejectment  “ on  the  tenant,  Joseph 
Porteous,  we  believe,  is  his  name.”  An  exemplification  of  a 
judgment  in  ejectment  was  also  put  in,  for  the  recovery  of 
possession  of  the  east-half  of  lot  No.  20,  Point  Ann,  town- 
ship of  Thurlow  ; judgment  entered  by  default  on  the  10th 
of  November,  1854.  The  summons  was  tested  on  the  7th 
October  preceding,  and  was  addressed  to  the  now  plaintiff. 
And  an  order  of  the  Honourable  Mr.  Justice  Burns , dated  the 
18th  December,  1854,  setting  aside  the  service  of  the  writ  of 
summons,  and  all  subsequent  proceedings  for  irregularity 
with  costs ; also  the  writ  of  hab.  fac.  pos.  and  ji.  fa.  for 
costs,  tested  the  18th  November,  1854,  indorsed  to  levy 
£3  3s.  6d.  taxed  costs,  and  20s.  for  the  writ,  and  it  was  ad- 
mitted defendant  indorsed  the  writ.  This  writ  was  executed 
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on  the  29th  November,  1854.  All  plaintiff’s  goods  were 
taken  out  of  the  house  and  put  upon  the  road,  among  them 
was  a loom,  which  was  taken  to  pieces,  and  was,  as  repre- 
sented by  one  witness,  badly  injured,  and  has  not  been  used 
since.  It  was  described  as  being  peculiar — wider  than  is 
usual.  The  costs  of  setting  aside  the  proceedings  were 
£2  Is.  3d.  The  bailiff  was  told  on  the  day  he  executed  the 
writ  by  plaintiff’s  then  attorney  not  to  execute  it,  as  an  appli- 
cation would  be  made  to  set  it  aside.  He  went  on,  however, 
and  executed  it.  The  sum  of  £4  3s.  6d.  was  returned  by  the 
sheriff  to  the  plaintiff,  as  made  under  the  ft.  fa.  The  plaintiff 
gave  evidence  that  this  loom  was  of  an  unusual  size,  large 
enough  to  weave  shawls,  carpets,  &c.;  that  he  had  not  done 
any  work  since  it  was  seized  and  injured  ; that  he  had  yarn 
left  with  him  for  weaving  by  different  parties,  some  of  which 
had  been  lost  in  consequence  of  the  removal  from  the  house 
as  he  represented,  and  the  rest  he  had  returned  to  the  owners, 
being  unable  to  weave  it.  One  of  his  witnesses  swore  such  a 
loom  might,  as  he  thought,  be  made  for  £10,  but  that  in  his 
opinion  hand  looms  were  not  worth  using,  except  that  an  old 
man  could  earn  a living  by  it — he  might  weave  ten  or  twelve 
yards  a day.  The  learned  Chief  Justice  held  that  the  defen- 
dant, as  attorney,  was  liable  for  the  trespass  committed  to 
the  plaintiff’s  goods,  and  for  all  damages  naturally  and 
reasonably  growing  out  of  it,  and  that  if  plaintiff  was  aware 
of  the  writ  of  summons  in  ejectment  in  sufficient  time  to  have 
defended  it,  but  abstained  from  so  doing,  he  had  no  very 
strong  claims  for  damages.  That  if  he  was  not  so  aware,  he 
should  recover  for  injury  arising  from  the  removal  of  the 
goods,  or  done  to  them  by  the  removal  or  exposure,  and  the 
inconvenience  of  being  suddenly  deprived  of  them,  but  not 
for  loss  of  time  since,  because  he  has  been  unable  or  un- 
willing to  mend  his  loom  or  to  buy  a new  one. 

The  jury  found  for  the  plaintiff,  damages  £40. 

Walbridge  obtained  a rule  nisi  for  a new  trial  for  excessive 
damages  and  urged  that  the  jury  had  taken  into  account  the 
claim  of  the  plaintiff  for  being  ejected  from  his  house. 

■Gillett  shewed  cause,  citing  Codrington  v.  Lloyd,  8 A.  & 
El.  449. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I think  the  defendant  on  these  pleadings  liable  for  the 
trespass  to  the  goods.  He  sued  out  the  writ  of  summons  in. 
ejectment  against  the  present  plaintiff,  whom  he  thus  treated 
as  the  tenant  in  possession,  for  the  statute  13  & 14  Vic.,  ch. 
114,  sec.  1,  requires  that  the  name  of  the  person  in  actual 
possession,  or  in  case  of  vacant  possession,  the  name  of  the 
person  last  in  actual  possession,  shall  appear  as  defendants,  and 
he  entered  up  judgment,  and  sued  out  execution  against  the 
plaintiff,  without  its  being  shown  to  be  served  on  him,  in 
manner  required  by  law,  as  amounting  to  personal  service,, 
or  in  the  manner  pointed  out  in  case  of  vacant  possession. 
The  cases  which  are  reviewed  in  Green  v.  Elgie  and  Toulmin 
(5  Q.  B.  99),  I think  clearly  establish  his  liability. 

The  substantial  question  is  that  of  damages.  I agree  in 
the  view  taken  by  the  learned  Chief  Justice,  that  the  plain- 
tiff is  not  entitled  to  be  compensated  as  for  the  loss  of  his 
time  and  labour,  from  the  time  the  loom  was  taken  to  pieces 
and  injured,  up  to  the  time  of  trial,  or  up  to  the  commence- 
ment of  the  action.  If  the  loom  had  been  wholly  destroyed, 
the  value  of  it  would  have  been  the  measure  of  damage,  not 
the  value  strictly  as  on  a sale,  but  the  value  of  it  to  the 
owner  when  the  trespass  was  committed,  and  the  court  would 
not  feel  disposed  to  interfere  because  such  value  in  the  case  of 
wanton  trespass  was  liberally  estimated.  But  this,  with 
interest  on  that  value,  would,  I think,  constitute  the  measure 
of  damages,  when  no  special  damage  is  stated  in  the  decla- 
ration. The  language  of  the  7th  Wm.  IV.,  ch.  3.,  sec.  21, 
supports  this  opinion,  in  authorizing  the  jury,  if  they  think 
fit,  to  give  interest  in  the  nature  of  damages  over  and  above 
the  value  of  the  goods  at  the  time  of  the  conversion  or 
of  seizure  in  all  actions  of  trover  or  trespass  de  bonis  aspor- 
tatis. 

In  the  case  of  Bodley  v.  Reynolds  (8  Q.  B.  779),  the  Court 
of  Queen’s  Bench  held  that  in  trover,  if  special  damage  was 
laid  in  the  declaration  and  proved  at  the  trial,  the  jury 
might  give  damages  beyond  the  value  of  that  chattel.  That 
was  trover  for  carpenters  tools,  and  the  declaration  alleged 
that  by  the  conversion  he  was  prevented  from  working  at  his 
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trade  of  carpenter,  for  a long  time,  to  wit,  hitherto : the 
goods  being  the  working  tools  and  implements  of  trade  of 
the  plaintiff.  Their  value  was  proved  to  be  *£10,  and  the 
court  upheld  a verdict  for  <£20.  The  objection  raised  was 
not  that  the  damages  were  excessive,  but  because  any  special 
damage  beyond  the  value  of  the  goods  was  allowed,  and  in 
Wood  v.  Bell  (5  El.  & Bl.  772),  Lord  Campbell  (at  page  789) 
observes,  “Whatever  be  the  measure  of  damages  in  case  of 
contract,  we  cannot  say  that  there  may  not  be  special 
damages  in  tort  beyond  the  value  of  the  chattel.  Bodley  v. 
Reynolds  is  express,  and  we  approve  of  it.” 

In  Reed  v.  Fairbanks  (13  C.  B.  692 ; 17  Jur.  918),  the 
action  was  brought  for  the  conversion  by  the  defendant  of  a 
ship  in  an  unfinished  state,  which  they  had  finished  and  sent 
from  Pictou,  where  defendant  first  took  her  to  Liverpool.  The 
plaintiffs  demanded  her  at  Liverpool,  and  on  a refusal 
brought  trover  and  claimed  her  full  value,  and  as  special 
damage  the  amount  of  freight  which  they  might  have  earned 
with  her  if  finished  and  delivered  to  them,  as  she  ought  to 
have  been,  by  the  builder,  from  whom  defendants  got  her. 
But  the  court  held  the  plaintiffs  were  only  entitled  to  the 
value  of  the  ship  at  any  time  before  defendants  began  to  lay 
out  money  upon  her — that  was  in  fact  when  the  defendant 
took  possession  of  her. 

Lott  v.  French  (10  U.  C.  Q.  B.  385),  was  a case  closely 
resembling  Bodley  v.  Reynolds,  and  special  damages  were 
laid  that  the  plaintiff  was  a master  carpenter  and  joiner,  that  by 
reason  of  the  conversion  he  had  been  thrown  out  of  employ- 
ment, and  had  been  obliged,  in  order  to  earn  a living,  to 
work  as  a journeyman,  and  had  lost  the  profit  he  would  other- 
wise have  made  ; and  at  the  trial  he  offered  evidence  that  he 
had  been  prevented  from  entering  into  contracts  as  a master 
carpenter.  I rejected  this  evidence,  and  a new  trial  was 
moved  for  misdirection,  which  the  Court  of  Queen’s  Bench 
refused,  the  learned  Chief  Justice  remarking,  that  to  hold 
that  if  a carpenter  has  a saw  or  a chisel  detained  from  him 
he  may  abstain  from  labour  for  weeks  or  months  and  claim 
damages  at  the  end  of  that  time  for  the  loss  of  the  profits  he 
might  have  made  by  building  a house,  would  be  so  absurd 
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in  itself  and  so  inconsistent  with  the  law  as  it  has  been  long 
laid  down  by  eminent  judges,  that  we  will  abide  by  what  is 
consistent  with  reason  till  an  act  of  parliament  has  changed 
the  law,  or  till  a superior  jurisdiction  shall  determine  that  in 
trover  the  value  of  the  chattel  with  any  reasonable  damages 
for  the  detention  is  not  even  in  ordinary  cases  the  fit 
measure  of  compensation. 

Upon  this  record,  the  entry  into  the  freehold,  the  dwelling 
house  is  justified ; and  if  a plea  had  been  added  stating  that 
the  goods  were  incumbering  the  house,  and  were  therefore 
removed  doing  n$  unnecessary  damage,  there  must  have 
been  a new  assignment  of  excess,  failing  to  prove  which,  the 
action  would  have  failed.  The  plaintiff  complains  of  the 
taking  and  detention  of  his  goods  and  the  conversion  of 
them  by  defendant.  It  appears  by  the  evidence  that  he  was 
not  kept  out  of  the  possession  of  them  any  longer  than  the 
removing  them  from  the  dwelling  house  to  the  road,  and  on 
the  next  day  (this  removal  having  been  in  the  evening)  they 
were  taken  for,  if  not  by  him,  to  another  hobse.  Damage 
fo  the  loom  by  unskilfully  or  carelessly  taking  it  to  pieces, 
was  proved ; but  what  part  was  broken  or  injured,  or  how 
much  it  would  have  cost  to  have  repaired  it,  was  not  shewn. 
The  whole  value  of  the  article  was  £10,  and  no  proof  of 
injury  to  other  goods  removed  was  given  at  all,  and  the 
plaintiff  got  them  all  as  well  as  the  loom  again,  or  nearly  all, 
for  the  evidence  was  not  clear  that  he  lost  anything.  It 
appears  to  me  that  the  jury  were  rightly  told  the  plaintiff 
should  only  recover  for  injury  arising  from  the  removal  of 
the  goods,  or  done  to  them  by  the  removal  or  exposure,  and 
the  inconvenience  of  being  suddenly  deprived  of  them.  All 
this  damage  accrued  to  the  plaintiff,  when  the  trespass  com- 
plained of  was  committed,  by  the  act  of  trespass,  for  which 
the  defendant  is  sued.  When  plaintiff  got  possession  of  the 
goods  again,  the  injury,  whatever  it  amounted  to,  was  com- 
pleted, and  he  might  have  commenced  his  action  immediately. 
What  he  has  contended  for  has  been  that  the  damages  have 
increased  since  his  whole  cause  of  action  accrued.  To  the 
extent  of  interest,  and  by  force  of  the  statute  it  is  so,  but  as 
appears  to  me  no  further, 
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I think,  therefore,  that  the  damages  are  plainly  excessive 
on  the  evidence.  I have  no  disposition  to  measure  very 
closely  the  precise  extent  of  the  damage  in  a case  of  this 
sort,  or  to  interefere  with  the  jury  in  liberally  estimating  the 
damages  while  they  keep  themselves  within  a right  principle. 
But  the  amount  given  appears  to  me  so  far  in  excess  of  what 
the  plaintiff  is  reasonably  entitled  to,  that  some  inadmissible 
element  must  have  entered  into  the  computation. 

We  are  of  opinion  that  there  should  be  a new  trial  on  pay- 
ment of  costs. 


Judd  v.  Read. 

Bond  “ to  the  Treasurer  of  a Municipal  Corporation.” 

The  60th  sec.  of  the  13th  and  14th  Vic.,  ch.  67,  is  directory,  and  a strict  per- 
formance of  its  direction  is  not  so  indispensible  a preliminary  as  to  make  the 
collection  of  the  taxes  of  the  municipality  an  illegal  act  where  a bond  from 
the  collector’s  surety  had  been  given  to  the  treasurer  instead  of  the  town 
by  its  corporate  name,  and  no  by-law  had  been  passed  by  the  corporation 
under  that  section. 

A bond  to  the  “ Treasurer  of  a Town  and  his  successors  in  office,”  held  valid 
without  naming  any  individual  therein. 

Declaration  by  plaintiff  as  Treasurer  of  the  To  wn  of  Belle- 
ville, upon  a bond  given  to  the  Treasurer  of  the  Town  of  Belleville 
and  his  successors  in  office.  It  bears  date  the  19th  of  Novem- 
ber, 1853,  and  is  conditioned  that  if  Alexander  0.  Petrie  shall 
faithfully  collect  and  pay  over  to  the  proper  officer  the  taxes 
imposed  by  the  Town  Council  of  the  Town  of  Belleville  for  the 
current  year,  and  should  faithfully  observe  and  comply  with 
all  other  the  duties  of  his  office  of  collector  as  these  are 
specially  defined  in  the  laws  in  that  behalf,  then  the  obliga- 
tion to  be  void.  The  8th  plea  states  that  this  bond  was 
made  after  the  passing  of  the  13th  and  14th  Vie.,  ch.  67, 
for  the  securing,  the  collecting,  and  paying  over  the  taxes 
then  imposed  by  the  Town  Council  of  the  Town  of  Belleville, 
by  the  then  collector  Petrie  ; and  that  Petrie  should  faith- 
fully observe,  &c.,  (as  in  the  condition)  and  for  no  other 
purpose  whatsoever.  That  no  by-law  was  passed  by  the 
Town  Council  of  Belleville,  before  or  after  the  making  of  the 
bond,  by  which  any  sum  was  named  or  required,  for  which 
the  collector  and  his  sureties  should  become  bound ; that  the 
collection  of  the  taxes  by  A.  O.  Petrie,  in  the  absence  of 
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such  by-law,  was  an  illegal  act,  and  the  bond  was  given  to 
secure  the  performance  of  such  illegal  act,  viz.;  the  collection 
of  the  taxes  in  the  absence  of  such  by-law ; that  defendant 
executed  the  bond  as  surety  for  Petrie  and  for  no  other 
purpose. 

The  60th  section  of  the  13th  and  14  Vic.,  ch.  67,  enacts 
that  every  treasurer  to  a municipality,  or  city  chamberlain, 
and  every  collector  shall,  “ before  entering  upon  the  duties  of 
his  office,”  enter  into  a bond  with  sureties  in  such  sum  as  the 
municipal  council  “ shall  require  by  any  by-law  to  be  passed 
in  that  behalf,  and  in  the  manner  required  by  such  by-law, 
and  in  conformity  to  all  the  provisions  thereof;  and  such 
sureties  shall  be  to  the  satisfaction  of  such  municipal  cor- 
porations respectively,  and  such  bond  shall  be  to  the 
Township,  Village,  Town,  City  or  County,  by  its  corporate 
name,  and  shall  be  conditioned  for  the  faithful  performance 
of  the  duties  of  such  treasurer,  chamberlain  or  collector.” 

The  demurrer  admits  that  no  by-law  was  passed  regulating 
the  sum  in  which  the  bond  should  be  taken,  &c.,  and  the 
bond  in  question  <$s  not  to  the  Town  of  Belleville  by  its 
corporate  name.  It  is  not  sued  upon  as  a bond  under  the 
statute  ; the  defence  offered  to  it  is  not  that  it  is  void 
because  not  given  in  the  form  the  statute  requires ; but  that 
it  was  an  illegal  act  for  Petrie  to  collect  taxes  until  he  had 
given  a bond  in  conformity  with  the  act ; that  he  could  give 
no  such  bond  until  a by-law  was  passed  ; and  that  this  bond 
is  therefore  given  to  secure  the  performance  of  an  illegal 
act,  viz.,  the  collection  of  taxes  before  Petrie  had  or  could 
give  the  bond  required  by  the  statute,  and  is  consequently 
void. 

Robinson,  C.,  supports  demurrer. 

Walbridge,  Q.  C.,  contra. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  depends  upon  whether  the  words  of  the 
statute,  “ that  the  collector  shall,  before  entering  upon  the 
duties  of  his  office,”  enter  with  sureties  into  a bond  in  such 
amount,  &c.,  as  a by-law  of  the  town  council  should  require — 
such  bond  to  be  to  the  town,  by  its  corporate  name — are 
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imperative,  and  constitute  a condition  precedent  to  his  law- 
fully exercising  and  discharging  the  duties  of  collector,  or 
whether  they  may  be  treated  as  directory  only.  The  cases 
on  this  subject  are  reviewed  in  Cole  v.  Green  (6  M.  & Gr. 
872),  and  on  considering  them,  and  the  judgment  in  that 
case,  I am  of  opinion  that  we  ought  to  construe  this  enact- 
ment as  directory  and  not  as  an  indispensible  preliminary  to 
the  collector’s  discharge  of  his  duties,  as  in  many  of  the 
cases  referred  to,  the  words  of  the  statute  are  affirmative 
only  ; and  we  never  could  hold  that  after  collecting  the  taxes 
the  collector  could  refuse  to  pay  them  over  to  the  treasurer, 
or  that  the  parties  who  paid  him  could,  even  if  he  had  paid 
them  over,  recover  the  several  amounts  which  they  had  paid 
to  him,  or  that  the  town  council  could  treat  such  payments 
to  the  collector  as  invalid  and  insufficient  to  discharge  the 
rate  payers  from  their  liability  in  respect  thereof  ; and  yet, 
if  as  the  plea  states,  the  collection  of  the  taxes  was  under 
the  circumstances  an  illegal  act,  one  or  other  of  these  conse- 
quences would  follow.  We  ought,  I think,  to  treat  the 
collection  of  the  taxes  by  him,  under  thfe  circumstances,  as 
coming  within  the  rule  Quod  fieri  non  debet  tamen  factum 
valet.  I do  not  overlook  the  distinction  that  might  be 
taken  between  such  cases  and  the  present  action  ; but  I see 
no  ground  for  holding  that  the  collecting  the  rates  without 
having  given  the  bond  required  by  the  statute  is  an  illegal 
act,  malum  prohibitum , and  it  is  on  that  ground  this  plea  is 
rested.  I think,  therefore,  our  judgment  should  be  for 
plaintiff  on  the  demurrer.  I refer  also  to  Wilkes  v.  Clement 
(9  U.  C.  Q.  B.  339),  and  Peppin  v.  Cooper  (2  B.  & A.  431), 
Webster  v.  Macklem  (4  U.  C.  C.  P.  266),  and  the  authorities 
there  cited. 

A verdict  has  also  been  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  the  following  points  : 

1st,  That  the  bond  being  to  the  treasurer,  is  void,  no  name 
being  specified.  There  is  nothing  in  this  objection,  Vide  Co. 
Lit.,  3a. 

2nd,  That  a bond  to  any  individual  for  the  collection  of 
the  public  revenue  is  invalid.  No  attempt  was  made  to 
support  this  objection  on  argument ; and  to  hold  as  a pro- 
position universally  true,  that  a bond  must  be  void  when 
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given  to  an  individual  by  his  name  of  office  for  the  dis- 
charge of  duties  which  apparently  have  some  connexion 
with  his  own  office,  must  be  void  as  contrary  to  public  policy 
— the  only  ground,  I presume,  on  which  such  an  objection 
could  be  sustained — is  going  farther  than  either  reason  or 
authority  warrant. 

3rd,  An  alleged  variance  between  the  bond  as  set  forth 
and  produced  in  evidence.  The  bond  is  pleaded  according 
to  its  legal  effect  with  necessary  averments  which  constitute 
no  variance. 

4th,  That  the  office  of  treasurer  does  not  confer  on  the 
holder  of  it  any  right  to  take  a bond  or  to  sue.  This  is  a 
renewal  of  the  first  and  second  objections.  The  plaintiff 
sues  as  an  individual,  though  he  is,  from  the  form  of  the 
obligation,  compelled  to  aver  that  he  was  treasurer.  It  is 
clear  that  the  treasurer  has  no  corporate  capacity,  and  that 
no  action  could  be  maintained  by  the  plaintiff  by  the  name 
of  “ the  Treasurer,”  &c.,  or  by  his  successor  in  that  office, 
though  named  in  the  obligation  ; but  that  is  not  the  objection. 

The  fifth  objection  was  given  upon  the  argument. 

6th,  That  the  plaintiff  can  only  recover  nominal  damages, 
having  no  interest  in  the  taxes  to  be  collected.  I have  felt 
more  difficulty  on  this  point : but,  considering  that  the 
plaintiff  in  his  official  capacity  as  treasurer  is  the  proper 
person  to  receive  the  money,  and  that  when  it  had  once 
come  into  his  hands  it  will  be  the  money  of  the  corporation, 
being  part  of  the  rates  lawfully  imposed  ; that  after  such 
payment  into  the  hands  of  the  treasurer, neither  the  collector 
nor  his  sureties  could  ever  be  compelled  to  pay  it  over  again, 
and  that  the  plaintiff  has  a personal  interest  in  the  amount 
of  moneys  of  the  corporation  coming  into  his  hands,  I think 
we  may  properly  uphold  the  verdict  for  damages  on  the 
breach ; the  plaintiff  is  not  a mere  volunteer,  and  without 
interest  in  the  performance  of  the  condition  of  the  bond  ; 
the  damages  are  no  more  than  are  properly  allowable  for 
the  breach  of  the  condition ; and  looking  at  the  condition 
as  in  favour  of  the  corporation,  the  collector  and  his  sureties 
will  by  the  payment  to  the  treasurer  be  effectually  discharged 
from  future  liability  in  respect  of  the  moneys  so  recovered. 

The  postea  should  be  delivered  to  the  plaintiff. 
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O'Beirn  v.  Wilson,  One,  &c. 

Negligence — Liability  of  attorney. 

The  plaintiff  employed  the  defendant  as  his  attorney,  to  ascertain  whether 
a judgment  obtained  many  years  previously  by  the  plaintiff  against  one 
Warmoll  had  been  released,  and  in  case  it  had  not  to  issue  execution. 
The  defendant  issued  the  execution  without  having  made  a sufficient 
search,  and  execution  was  levied,  notwithstanding  the  plaintiff  had  in  fact 
released  the  judgment,  whereby  the  plaintiff  was  subjected  to  an  action 
for  damages  at  the  suit  of  Warmoll.  Before  the  sheriff  had  in  fact  made 
a seizure  under  the  execution,  he  informed  the  plaintiff  that  Warmoll 
asserted  the  judgment  was  released,  and  plaintiff  told  him  to  go  on  with 
the  levy. 

Held,  that  the  plaintiff ’s  instructions  to  the  sheriff  were  not  necessarily  a dis- 
charge of  the  defendant  from  liability,  but  were  only  a matter  of  extenuation 
in  mitigation  of  damages. 

Assumpsit — the  declaration  stated  that  heretofore,  to  wit, 
&c.,  the  plaintiff  had  and  held  a judgment,  recovered  in  the 
Queen's  Bench,  at  Toronto,  entered  as  of  Trinity  Term,  1st 
Victoria,  through  the  intervention  of  the  defendant  against 
one  Charles  Warmoll : that  after  the  recovery  of  the  judgment 
Warmoll  had  become  bankrupt,  and  had  made  several  assign- 
ments of  his  effects,  and  had  procured  some  of  his  creditors 
to  release  him  : that  plaintiff  was  desirous  of  obtaining  satis- 
faction of  his  said  j udgment,  and  retained  defendant  as  such 
attorney,  to  search  and  enquire  whether  plaintiff's  name  was 
on  the  schedule  of  creditors,  filed  by  Warmoll  in  the  Court  of 
Bankruptcy,  and  whether  the  name  of  plaintiff  was  amongst 
those  creditors  who  had  executed  any  release  to  Warmoll,  and 
to  issue  execution  if  plaintiff’s  name  was  not  on  said  schedule, 
or  if  plaintiff  had  executed  no  release  ; and  defendant  in  con- 
sideration, &c.,  promised  to  search  and  find  whether,  &c., 
and  that  in  the  event  of  finding  that  plaintiff’s  name  was  in 
any  schedule,  or  that  plaintiff  had  executed  a release,  that 
defendant  would  not  issue  execution  on  the  judgment  without 
plaintiff's  authority.  Nevertheless,  defendant,  without  hav- 
ing made  such  search,  and  without  plaintiff’s  authority,  after 
a long  time,  negligently  issued  out  of  the  Queen’s  Bench  a 
writ  of  fi.  fa.  against  Warmoll’s  goods,  by  virtue  whereof  the 
sheriff  of,  &c.,  entered  into  Warmoll’s  house  and  seized  divers 
goods  therein  ; whereas  plaintiff  long  before  the  issuing  of 
the  fi.  fa.  and  the  making  of  defendant’s  promise  had  exe- 
cuted a release  of  the  debt  to  Warmoll ; by  reason  whereof 
the  writ  was  set  aside  with  costs,  and  plaintiff  was  obliged  to 
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pay  the  costs  of  setting  it  aside,  and  damages  and  costs 
recovered  against  him  by  Warmoll,  and  of  defending  himself 
against  Warmoll ; ad  damnum  £1000. 

Pleas—  1st,  Non  assumpsit.  2nd,  That  plaintiff  did  not 
retain  defendant  as  his  attorney  modo  et  forma.  3rd,  That 
after  the  issuing  of  the  writs,  &c.,  plaintiff  was  informed  by 
Warmoll  that  he,  plaintiff,  had  in  fact  released  Warmoll  from 
the  judgment,  and  was  requested  by  Warmoll  to  withdraw  the 
execution  from  the  sheriffs  hands ; but  plaintiff  refused  and 
required  sheriff  to  proceed,  and  whatever  damage  has  accrued 
to  plaintiff  by  reason  of  the  writ  being  acted  upon  has  been 
occasioned  wholly  by  plaintiff’s  own  act.  4th,  That  after 
the  delivery  of  the  writ,  &c.,  plaintiff  personally  took  the 
management  of  it  without  defendant’s  knowledge ; that  plain- 
tiff was  informed  by  Warmoll  of  the  release,  and  requested 
not  to  proceed  upon  the  writ : yet  plaintiff,  concealing  these 
facts  from  defendant,  of  his  own  wrong,  and  without  defen- 
dants’ knowledge,  directed  sheriff  to  proceed,  by  reason 
whereof  whatever  damage,  &c.,  as  in  last  plea.  Plaintiff 
took  issue  on  the  first  and  second  pleas,  and  replied  de 
injuria  to  the  third  and  fourth. 

The  trial  took  place  at  the  last  Toronto  assizes,  before 
Burns , J.  The  plaintiff  put  in  an  order  setting  aside  the  exe- 
cution of  plaintiff  against  Warmoll,  the  delivery  of  which  writ 
to  the  sheriff  was  admitted,  and  the  allocatur  of  costs  amount- 
ed to  £12  Os.  lid. ; sheriff’s  fees,  £16  Os.  lid.,  and  £1  15s. 
for  the  writ ; also  an  exemplification  of  judgment  recovered 
by  Warmoll  against  plaintiff  for  trespass  in  taking  his  goods, 
in  which  Warmoll  recovered  £281  11s.  lOd.  damages  and 
costs.  Entered  9th  of  June,  1855.  The  following  corres- 
pondence was  proved  : 

1st,  Plaintiff  to  defendant,  dated  16th  of  August,  1853. 
“ According  to  Mr.  Wilson’s  advice  I applied  in  an  office 
where  the  records,  &c.,  of  insolvent  debtors  and  bankrupts 
are  kept,  and  could  not  find  my  name  in  the  schedule  of 
creditors  given  in  by  Charles  Warmoll  as  an  insolvent  or 
bankrupt.  A few  years  ago,  Warmoll,  then  a merchant,  was 
pressed  hard  by  his  creditors,  and  gave  a confession  to  each 
as  he  came.  I was  one  of  the  number,  but  unfortunately  got 
nothing  but  a small  book  account/about  £10  or  £12.  Mr. 
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Wilson  stated  to  me  that  if  my  name  was  not  inserted  On  the 
list  of  creditors  given  in  by  Warmoll  for  the  purpose  of 
getting  a release  that  my  claim  still  held  good.  1 am  most 
desirous  a proper  enquiry  should  be  made,  and  if  the  result 
should  be  that  my  claim  is  still  good,  I should  like  very  much 
the  execution  should  be  renewed  and  at  once  pressed ; he 
has  now  ample  means,  without  the  will  even  to  pay  a fraction. 
I do  not  know  whether  or  not  Mr.  Wilson  made  any  enquiry 
about  the  matter ; I requested  him  to  do  so ; I abandoned 
another  note  addressed  to  Mr.  Wilson,  knowing  he  was 
in  England ; I have  particular  reasons  for  requesting  as 
speedy  action  as  possible,  if  I have  any  chance,  as  Mr. 
Warmoll  at  the  present  moment  is  at  .loggerheads  with  his 
family  and  even  with  his  wife.” 

Defendant  and  partner,  to  plaintiff,  dated  18th  of  August, 
1853.: — “ We  received  your  note  on  the  16th  in  due  course, 
and  in  order  to  find  out  whether  or  not  your  name  was  on  the 
list  of  creditors  given  in  by  Mr.  Warmoll,  we  sent  to  the 
county  court  office  here  to  have  the  documents  examined,  and 
found  that  your  name  did  not  appear  at  all.  Acting  there- 
fore on  the  advice  which  you  say  our  Mr.  Wilson  gave  you, 
under  such  circumstances,  we  have  taken  steps  to  have 
another  execution  taken  out  on  your  judgment,  and  when 
obtained  it  will  be  placed  in  the  hands  of  the  sheriff  in 
Hamilton,  with  instructions  to  levy  for  the  amount  of  the 
judgment,  interest  and  costs.” 

Plaintiff  to  defendant,  dated  the  19th  of  August,  1853. — 
“ Yours  of  the  18th  I have  just  received  ; I thought  in  mine 
of  the  16th  inst.,  I was  clear  enough  to  be  understood  that 
I meant  every  other  necessary  enquiry  should  be  made  in 
addition  to  the  enquiry  in  the  county  court  office.  I was 
myself  twice  in  that  office,  and  still  was  doubtful  of  my  own 
enquiry.  I went  a third  time,  and  got  the  person  attending 
the  office  to  examine  all  the  papers,  and  my  name  could  not 
be  found  in  the  list  of  creditors  ; but  I wanted  to  direct  your 
attention  to  any  other  steps  that  could  be  taken  to  invalidate 
my  claim,  as  Warmoll  boasts  of  having  a release  from  all  his 
creditors.  With  reference  to  ‘ Mr.  Wilson’s  advice,’  it  was 
simply  that  I should  go  to  the  county  court  office  and  see  if 
my  name  was  on  the  schedule  ; when  I told  him  it  was  not, 
he  said  he  thought  my  claim  was  still  good ; I did  not  then 
wish  to  press  the  matter  further ; but  circumstances  have 
occurred  recently,  that  has  thrown  a light  upon  Mr.  Warmoll’s 
affairs,  to  open  the  way  for  an  adjustment  of  my  claim  should 
there  be  no  legal  impediment.  It  was  neglect  in  not  taking 
out  the  execution  when  confession  was  given  that  threw  me 
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out.  You  may  perceive  that  it  is  a dread  of  any  wrong  step 
being  taken  which  would  involve  me  in  any  trouble  that  in- 
duces me  to  trouble  you  again — you  must  act  on  your  own 
judgment.” 

Defendant  and  partner,  to  plaintiff,  dated  23rd  of  August, 
1853. — “Your  letter  of  the  19th  inst.,  has  been  received. 
On  further  inquiry  into  Warmoll’s  matter,  we  found  that 
Messrs.  Wilson,  (of  the  Bank  of  Montreal,  here,)  O’Neil  and 
Duggan  were  assignees  of  Warmoll,  the  first  assignment 
to  his  sisters-in-law  having  been  disregarded  by  the  sheriff 
entirely,  as  a defence  of  his  property  against  execution  credi- 
tors, of  whom  you  are  one.  Mr.  Clarkson,  of  this  city,  did 
not  agree  to  the  assignment  and  was  paid  in  full.  You 
mentioned  that  you  got  payment  of  a small  claim — from 
whom  did  you  get  it,  and  was  it  a payment  in  full  of  that 
claim,  or  was  it  a dividend  thereon  ? (after  stating  some 
ineffectual  inquiry  after  the  papers  connected  with  the 
assignment.)  We  would  therefore  suggest  that,  if  you  do 
not  recollect  having  signed  a release  to  Mr.  Warmoll,  or 
having  become  a party  to  the  assignment,  that  you  might 
come  to  town  and  perhaps  by  conversing  with  the  parties 
here,  you  might  refresh  your  memory  on  the  subject.  We 
may  state  that  the  sheriff  has  a list  of  all  the  executions  in 
force  against  Warmoll,  including  your  own,  on  which  there 
is  a memorandum  that  all  of  them  have  been  settled  by  as- 
signment.” 

Plaintiff  to  defendant,  August,  1853. — “ Yours  of  the 
23rd  inst.,  I received  yesterday  : have  no  recollection  of 
having  signed  a release  or  consenting  to  the  assignment ; 
all  I recollect  is  that  Warmoll  gave  a confession  in  Mr. 
Baldwin’s  office,  and  that  other  creditors  to  whom  a previous 
confession  to  mine  was  given  were  paid.  O’Neil,  one  of  the 
trustees,  wanted  me  to  go  to  Mr.  Duggan’s  office  with  him  ; 
had  I done  so  I would  have  followed  O’Neil  on  the  list  and 
would  have  been  paid ; but  the  execution  was  delayed,  and 
Mr.  Wilson  of  the  bank,  as  agent  for  some  person  in  Mon- 
treal, slipped  in  before  me.  Of  course  the  creditors  had 
taken  their  turn  in  the  order  in  which  the  confessions  were 
given  : the  small  payment  made  me  was  only  giving  me 
credit  for  so  much  : I signed  no  release : with  regard  to  the 
assignment  I have  no  recollection  of  having  signed  or  con- 
sented to  it,  yet  I cannot  be  positive.  Is  there  any  way  of 
ascertaining  whether  I consented  or  not  ? ” 

It  was  further  proved  that  the  plaintiff  was  a creditor  who 
came  in  under  a deed  of  assignment,  dated  31st  of  July,  1843, 
and  executed  that  deed  releasing  Warmoll  from  further  claim. 
47  6 c.  P. 
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Evidence  was  given  by  defendant  to  shew  that  before  the  sheriff 
had  in  fact  made  any  seizure  on  the  fi.  fa.  against  Warmoll’s 
goods,  he  went  and  spoke  to  Warmoll,  informing  him  he  had 
the  writ,  and  was  informed  by  him  he  had  a discharge : that 
the  sheriff  went  to  the  plaintiff  and-  told  him  so,  and  that 
plaintiff  told  him  to  go  on  and  do  his  duty ; that  the 
sheriff  knew  what  that  was  as  well  as  coming  to  plaintiff, 
and  that  plaintiff  did  not  care  if  he  had  signed  a release,  he 
should  put  it  through  the  Court  of  Chancery  if  it  cost  him 
£2,000.  The  fi.  fa.  against  Warmoll’s  goods  was  not  pro- 
duced ; it  was  put  into  the  sheriff’s  hands  in  February,  1855. 
The  learned  judge  directed  that,  although  the  defendant 
issued  the  writ  without  instructions,  yet  if  the  plaintiff  him- 
self adopted  it  and  acted  upon  it,  that  would  exonerate  the 
defendant  if  there  had  been  no  previous  seizure,  and  left  it 
to  the  jury  to  say  how  this  was ; and  that  if  plaintiff  adopted 
it,  to  find  for  the  defendant  on  the  third  and  fourth  pleas. 
The  plaintiff’s  counsel  objected,  that  plaintiff’s  adoption  of 
the  writ  would  not  discharge  defendant  from  having  impro- 
perly issued  it,  and  that  the  sheriff  going  to  Warmoll’s  store 
with  the  writ  and  informing  him  of  it,  amounted  in  law  to 
a seizure. 

The  jury  found  for  the  plaintiff  on  the  first  and  second 
issues,  and  for  the  defendant  on  the  third  and  fourth. 

In  Michaelmas  Term,  Hallinan  obtained  a rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection,  in  charging  that  the 
sheriff’s  proceedings  did  not  amount  to  a seizure,  and  that 
the  plaintiff  entirely  took  the  case  in  his  own  hands,  and  for 
not  charging  that  on  the  whole  evidence  the  defendant  was 
guilty  of  some  negligence,  or  why  the  plaintiff  should  not 
have  judgment  notwithstanding  the  finding  of  the  third  and 
fourth  issues. 

Patterson  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

None  of  the  pleas  traverse  the  breach.  The  promise 
generally  is  denied,  and  the  special  retainer  set  forth  in  the 
declaration  ; but  the  jury  have  determined  against  the  de- 
fendant on  both  these  points,  and  their  finding  is  not  moved 
against  by  defendant.  The  breach  complained  of  being 
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admitted,  plaintiff  was  therefore  entitled  to  recover,  unless 
the  finding  on  the  two  last  issues  barred,  the  action.  Those 
pleas  admit  both  the  retainer  and  the  breach,  but  they  seek 
to  avoid  the  liability  by  asserting  that  after  the  breach  the 
plaintiff  persisted  when  applied  to  in  the  matter  in  proceeding, 
and  therefore  it  was  urged  that  as  he  might  have  stopped  the 
sheriff  and  did  not,  he  is  damnified  by  his  own  act  and  can- 
not recover  from  the  defendant.  But,  however  this  might 
have  been  a matter  to  consider  in  relation  to  the  amount  of 
damages,  it  appears  to  me  that  the  plaintiff  had  a right  to 
at  least  nominal  damages  when  it  was  admitted  there  had 
been  a contract  and  that  it  was  broken ; and  though  I incline 
strongly  to  the  opinion  that  there  was  no  seizure,  see  Marzetti 
v.  Williams  (1  B.  & Ad.  415),  no  act  of  trespass,  to  make 
plaintiff  liable,  in  anything  proved  to  have  been  done  by  the 
sheriff  before  he  came  to  tell  plaintiff  that  Warmoll  asserted 
he  had  a release,  and  to  ask  his  further  directions ; I do  not 
think  that  discharged  defendant  from  liability,  for  the  plain- 
tiff, after  the  correspondence,  may  reasonably  have  supposed 
his  attorney  had  fully  satisfied  himself  of  the  right  to  proceed 
by  execution  against  Warmoll,  but  that  it  was  only  matter  of 
extenuation  to  be  urged  to  the  jury  in  mitigation  of  damages, 
though  I think  the  verdict  for  the  defendant  on  the  third 
and  fourth  pleas  does  not  make  a new  trial  necessary,  for  I 
feel  no  doubt  these  pleas  are  bad,  though  they  confess 
they  do  not  avoid  the  cause  of  action,  but  go  only  in  answer 
to  the  damages.  I thought  at  first  that  though  the  pleas 
were  not  good,  yet  that  as  no  damages  were  given  a new  trial 
was  necessary,  from  the  observation  of  Lord  Campbell  in 
Bemmett  v.  Lawrence  (14  Jur.  1068),  where  he  is  reported  to 
have  said,  “Judgment  nbn  obstante  veredicto  means  final 
judgment  in  favour  of  the  party,”  and  in  this  case  I did  not 
see  how  a final  judgment  could  be  entered  without  damages. 

This  judgment,  however,  notwithstanding  the  dictum  quoted, 
seems  only  to  be  interlocutory,  Pirn  v.  Read  (6  M.  & G.  1), 
and  there  would  be  no  difficulty  on  that  ground.  But  in  the 
case  of  Clement  v.  Lewis  (3  B.  & B.,‘  297),  the  Court  of 
Exchequer  Chamber  held,  that  where  the  jury  by  whom  the 
issues  are  tried  ought  to  assess  the  damages  and  do  not,  that 
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by  reason  of  their  not  having  done  so  the  verdict  for  the 
plaintiff  was  void  in  law.  I cannot  distinguish  the  present 
case  in  principle,  and  therefore  am  of  opinion  there  should 
be  a venire  de  novo,  and  when  another  trial  has  taken  place 
the  plaintiff  can,  if  necessary,  renew  his  application  for 
judgment  non  obstante. 


The  Queen  v.  Kelly. 

Defendant  was  indicted  for  a riot  and  assault,  and  the  jury  found  him  guilty 
of  a riot,  but  not  of  the  assault  charged.  Held,  that  a conviction  for  riot 
could  not  be  sustained,  the  assault,  the  object  of  the  riotous  assembly,  not 
having  been  executed  ; although  the  defendant  might  have  been  guilty  of 
riot  or  joining  in  an  unlawful  assembly. 

The  defendant  was  indicted  at  the  last  Guelph  assises  for 
a riot  and  assault  on  Edward  Brown.  The  jury  found  the 
defendant  guilty  of  a riot,  but  not  of  the  assault  charged  in 
the  indictment. 

On  judgment  being  moved  for,  the  defendant’s  counsel 
objected,  that  inasmuch  as  the  defendant  was  acquitted  of  the 
assault  he  could  not,  under  this  indictment,  be  found  guilty  of 
the  riot,  and  that  judgment  must  therefore  be  arrested,  and 
he  referred  to  the  cases  collected  in  Archibald’s  Criminal 
Pleading,  p.  592. 

The  case  was  reserved  for  the  consideration  of  the  justices 
of  the  Court  of  Common  Pleas,  and  the  defendant  was 
directed  to  enter  bail  for  his  appearance  at  the  next  assizes 
to  be  holden  for  the  County  of  Wellington. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

“ A riot  is  a tumultuous  disturbance  of  the  peace  by  three 
persons  or  more  assembling  together  of  their  own  authority 
with  an  intent  mutually  to  assist  one  another  against  any 
who  shall  oppose  them  in  the  execution  of  some  enterprise 
of  a private  nature,  and  afterwards  actually  executing  the  same 
in  a violent  and  turbulent  manner  to  the  terror  of  the  people 
whether  the  act  intended  were  of  itself  lawful  or  unlawful,” 
Hawkin’s  PI.  ch.  28,  sec.  1,  p.  513. 
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In  the  present  case  the  assembling  is  charged  to  disturb 
the  peace  of  our  lady  the  Queen.  So  far  the  crime  would 
only  be  an  unlawful  assembly.  The  next  point  charged  is 
the  making  a great  noise,  tumult,  and  disturbance  to  the 
terror  of  the  Queen’s  subjects.  This  at  the  utmost  goes  no 
farther  than  to  constitute  the  charge  of  riot.  The  third  point 
is  the  riotously  assaulting,  &c. , one  Edward  Brown ; and  this 
is  a charge  of  executing  the  enterprise  of  the  private  nature, 
which  it  was  the  intent  of  the  parties  assembling  together 
to  fulfil.  For  this  being  the  act  charged  to  be  done  riotously 
by  the  parties  so  assembled,  it  must  also  be  taken  to  be 
the  enterprise  to  execute  which  was  the  foundation  of  the 
unlawful  assembly. 

If,  therefore,  this  unlawful  enterprise  was  not  executed, 
then,  though  the  verdict  shews  that,  in  the  opinion  of  the 
jury,  the  person  was  guilty  of  an  offence,  it  is  not  the  offence 
charged.  He  may  have  been  guilty  of  forming  part  of  an 
unlawful  assembly,  or  of  participating  in  a riot ; but  he  is 
not  guilty  of  riot,  and  therefore  the  conviction  cannot  be 
sustained. 

Judgment  arrested  accordingly. 


Copp  v.  Holmes. 

Ejectment — Mortgage— Demand  of  payment. 

A mortgage  contained  the  usual  covenant  to  pay,  and  that  in  case  of  default 
in  payment  of  the  mortgage  money  according  to  the  proviso  of  redemp- 
tion, the  mortgagee  might  enter  into  possession.  It  also  contained  a 
declaration  that  if  the  mortgagor  should  make  default,  and  the  mortga- 
gee should,  after  the  time  of  payment  had  expired,  have  given  a month’s 
notice,  demanding  payment,  that  the  mortgagee  might  enter  into  possess- 
ion, &c.  The  mortgagee  also  covenanted  that  no  means  should  be  taken 
for  recovering  possession  until  such  month’s  notice  should  have  elapsed. 

Held,  that  ejectment  would  not  lie  until  such  month’s  notice  had  been  given 
after  default  made. 

Ejectment  for  part  of  No.  12  in  the  Huron  Road  Con- 
cession, township  of  Goderich.  Writ  issued  3rd  June,  1856. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  was  tried  before  me  at  the  last  assizes  at  Gode- 
rich. The  plaintiff*  proved  a mortgage  made  by  defendant 
to  him  in  fee,  conveying  the  lands  in  question,  subject  to  a 
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proviso  that  if  defendant  paid  to  plaintiff  £1005,  with  inte- 
rest, as  follows  ; <£505  down,  which  the  receipt  acknowledged, 
and  £500  with  interest,  from  the  1st  June,  1855,  on  or 
before  the  first  of  June,  1856,  at  the  agency  of  the  bank  of 
Montreal,  Goderich,  then  the  mortgage  » to  be  void.  The 
indenture  contained  a covenant  by  defendant  to  pay  the 
£1005  and  interest  in  manner  before  mentioned.  That 
plaintiff,  after  default  in  payment,  contrary  to  the  proviso, 
might  peaceably  enter  into  the  premises  and  hold  the  same 
without  interruption  or  denial  by  defendant.  And  it  is  fur- 
ther declared  and  agreed,  that  if  defendant  shall  not  pay 
the  said  sum  and  interest  according  to  the  true  intent 
and  meaning  of  the  proviso,  and  plaintiff  shall,  after 
the  time  for  payment  has  expired,  have  given  defendant 
notice  in  writing  demanding  payment,  and  one  calendar 
month  shall  have  elapsed  after  such  notice  without  such 
payment  having  been  made,  the  plaintiff  may  enter  into 
possession  and  take  the  rents,  and  whether  in  or  out  of  pos- 
session, may  make  leases,  and  absolutely  sell  the  land,  and 
convey  the  same  in  fee  ; and  that  plaintiff  shall  stand  seised, 
and  be  possessed  of  the  land,  and  of  the  rents,  &c.,  until  sale, 
and  after  sale  of  the  proceeds,  upon  trust,  first,  to  deduct  all 
expenses,  and  then  to  retain  the  sum  secured,  and  all  inter- 
est, and  to  pay  the  surplus  to  defendant.  Plaintiff  cove- 
nants that  no  sale  or  notice  of  sale  of  the  said  lands  shall 
be  made  or  given,  or  any  lease  made,  or  any  means  taken 
for  obtaining  possession  thereof  by  plaintiff  until  such  time 
as  one  calendar  month’s  notice  shall  have  been  given  as 
aforesaid,  demanding  payment  of  the  principal  and  interest 
moneys,  which,  at  the  end  of  that  time,  shall  be  due,  and  the 
defendant  shall  have  made  default  in  payment  thereof  at 
that  time.  And  the  indenture  concludes  with  this  proviso, 
that  until  default  shall  be  made  in  payment,  after  notice  in 
writing  demanding  payment  as  provided,  it  shall  be  lawful 
for  defendant  to  hold,  occupy,  and  enjoy  the  said  lands 
without  any  molestation,  hindrance,  interruption  or  denial 
from  or  by  plaintiff,  his  heirs,  &c.  It  was  objected  on  the 
part  of  the  defence,  that  there  was  no  proof  of  notice  or 
of  demand  of  payment  or  of  possession ; and  that  plaintiff 
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has  no  right  of  entry  until  the  expiration  of  one  month 
from  the  giving  of  such  notice.  Leave  was  reserved  to  move 
to  enter  a nonsuit  on  this  Objection. 

We  are  all  of  opinion  that  under  the  last  proviso,  the 
defendant  could  not  he  treated  as  a trespasser  until  after 
notice  in  writing  demanding  payment  had  been  served  on 
him,  and  as  I think  also  until  default  had  been  made  in 
paying  the  mortgage  money  and  interest  for  a calendar 
month  after  that  notice  was  served. 

Rule  absolute. 


Pasco  v.  Wegg. 

Unconscientious  advantage — Money  obtained  by,  recoverable. 

W.  obtained  from  P.  an  order  for  £50  (which  was  paid),  on  a statement  that  he 
could  prosecute  him  for  felony. 

Held,  recoverable  on  an  action  brought  therefor. 

Case. — That  defendant  falsely  and  fraudulently  represent- 
ed to  the  plaintiff  that  plaintiff  had  committed  felony,  and 
that  he  would  be  convicted  and  sent  to  the  penitentiary 
unless  plaintiff  would  give  defendant  £50  not  to  prosecute 
plaintiff,  by  means  of  which  representations  plaintiff  was 
induced  and  did  give  defendant  an  order  upon  Roe  & Brother 
of  St.  Thomas  for  £50,  which  they  paid,  and  plaintiff  paid 
and  satisfied  them  the  amount.  A count  for  money  received 
by  defendant  to  the  use  of  plaintiff  was  added. 

Pleas  1st,  to  the  first  count,  not  guilty.  2nd,  to  the 
first  count,  that  he  did  not  falsely  and  fraudulently  represent 
to  the  plaintiff  that  plaintiff  had  committed  a felony,  and 
that  he  would  be  convicted  and  sent  to  the  penitentiary 
unless  plaintiff  would  give  him  £50  not  to  prosecute  plain- 
tiff, nor  was  plaintiff  induced  by  any  representation  of  defen- 
dant of  that  nature  to  give  defendant  an  order  on  Roe  & 
Brother,  nor  have  Roe  & Brother  paid  the  amount  or  any 
part  thereof.  3rd,  to  the  second  count,  never  indebted. 

The  case  was  tried  before  Draper,  C.  J.,  at  St.  Thomas,  in 
October  last.  It  appeared  that  the  plaintiff*  had  purchased 
a house  and  lot  of  defendant,  and  after  doing  so  became 
alarmed  about  defendant’s  right  and  title  in  consequence  of 
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information  received  at  the  Registry  Office,  upon  which  he 
went  to  the  defendant,  who  asserted  his  title  and  shewed 
plaintiff  his  deed  for  the  premises.  Plaintiff  requested  him 
to  register  it.  Defendant  said  he  would  execute  a deed  to 
plaintiff,  who  might  register  that,  but  seemed  unwilling  to 
register  the  deed  to  himself.  Then  plaintiff  asked  to  see  a 
promissory  note  he  had  transferred  to  defendant  in  part 
payment  of  that  lot,  and  on  its  being  shewn  him  he  handed 
it  to  a witness  who  had  accompanied  him  to  defendant’s  and 
asked  the  witness  to  hold  it  until  he  could  see  whether 
defendant  would  register  the  deed,  and  said  to  defendant  he 
wanted  some  third  party  to  hold  the  note  until  defendant 
got  the  deed  to  himself  registered.  Plaintiff  did  not  say  this 
was  his  intention  until  he  had  got  the  note  from  defendant ; 
he  made  some  other  pretence  (that  of  cashing  or  discounting) 
for  getting  it.  The  witness  and  plaintiff  walked  down  the 
street  followed  by  the  defendant,  who  objected  to  their 
taking  it,  and  said  he  thought  he  ought  to  keep  it  himself, 
and  left  the  plaintiff  and  witness  together.  Then  defendant 
applied  to  a magistrate  to  get  a warrant  against  the  plaintiff 
for  the  getting  this  note  from  him.  It  was  talked  of  as  a 
criminal  charge,  and  that  if  a warrant  was  issued  the  matter 
could  not  be  settled,  but  must  go  before  the  court  at  the 
ensuing  assizes,  &c.,  and  defendant  said  that  plaintiff  gave 
him  an  order  on  Roe  & Brothers  for  £50  to  settle  the  affair, 
to  prevent  defendant  from  prosecuting  plaintiff  for  carrying 
off  this  note.  Roe  & Brothers  paid  the  order  for  plaintiff, 
and  charged  him  with  the  amount  at  plaintiff s request. 

A non-suit  was  moved  for,  but  I refused  it,  giving  leave  to 
move.  I thought  the  first  count  not  strictly  proved,  but  that 
plaintiff  might  recover  on  the  other  if  the  jury  thought  the 
money  was  obtained  by  fraud  or  coercion.  It  was  urged  to 
the  jury  that  this  £50  was  agreed  to  be  paid  to  defendant 
on  account  of  and  as  an  addition  to  the  purchase  money  of 
the  house  and  lot  which  defendant  had  sold  to  plaintiff ; and 
I left  the  case  to  the  jury  telling  them  I saw  no  evidence  to 
sustain  this  latter  suggestion.  They  gave  a general  verdict 
for  plaintiff,  £50  damages. 
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Becker , Q.  C.,  in  Michaelmas  term,  obtained  a rule  nisi 
for  a nonsuit  on  the  leave  reserved. 

D.  B.  Read  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appeared  to  me  at  the  trial,  perhaps  without  sufficient 
consideration,  that  the  evidence  did  not  entirely  support  the 
first  count.  I thought  it,  however,  of  less  consequence,  as 
it  appeared  to  me  that  if  the  plaintiff  could  recover,  he 
would  be  as  well  entitled  to  a verdict  on  the  count  for 
money  had  and  received,  as  on  the  special  count,  and  I re- 
served leave  to  move  for  a nonsuit  generally  that  the  whole 
question  might  be  brought  up. 

No  evidence  was  offered  in  support  of  the  defence.  What 
took  place  between  the  defendant  and  the  magistrate  to 
whom  he  applied,  was  proved  only  by  the  defendant’s  own 
statements  to  a witness  called  for  the  plaintiff.  And  from 
this,  it  appears  that  he  did  apply  to  a magistrate  ; that  he 
was  told  if  *a  warrant  issued  the  matter  would  have  to  go 
before  the  courts,  and  that  defendant  must  have  communi- 
cated thus  much  to  the  plaintiff,  and  obtained  the  order  for 
£50  to  prevent  him,  defendant  from  prosecuting  plaintiff 
criminally  from  carrying  off  the  note. 

That  there  was  no  good  consideration  for  defendant’s 
getting  this  money  is  clear.  The  only  question  is,  whether 
any  principle  of  law  prevents  the  plaintiff  from  recovering 
it  back,  though  ex  aequo  et  bono,  defendant  ought  not  to  re- 
tain it. 

It  cannot  be  brought  within  the  principle  of  those  cases 
which  decide  that  money  paid  under  compulsion  of  lawT 
cannot  be  recovered  back  as  money  had  and  received,  such 
as  Marriot  v.  Hampton,  Brown  v.  McKinally,  or  Hamlet  v. 
Richardson  (7  T.  R.  269,  1 Esp.  279,  9 Bing.  644.) 

The  facts,  as  proved  at  the  trial,  under  which  the  plaintiff 
got  the  note  out  of  the  hands  of  the  defendant,  fully  rebut 
all  idea  of  a felony  having  been  committed  in  the  obtaining 
the  note.  That  he  promised  the  defendant  to  produce  it 
under  a false  pretence  of  his  object,  is,  I think,  clear,  but 
that  he  contemplated  or  made  any  appropriation  of  it,  which 
48  6 c.  p. 
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would  amount  to  a felony,  cannot,  I think,  he  for  an 
instant  contended.  Of  course,  if  it  could  be  held  that  the 
money  was  paid  in  order  to  compound  a felony,  there  would 
be  an  end  of  the  action.  I thought,  and  so  told  the  jury, 
there  was  no  pretence  for  saying  there  had  been  any  felony 
committed.  I do  not  think  the  defendant,  therefore,  can 
resist  this  action  on  the  ground  that  the  plaintiff  paid  the 
money  to  compound  a felony,  and  so  to  invoke  the  maxim  in 
pari  delicto  potior  est  conditio  possidentis.  No  such  ground 
of  defence  was  relied  on  at  the  trial. 

It  was,  however,  argued  on  the  return  of  this  rule  that 
the  money  was  paid  under  a mistake  of  law,  not  of  fact,  and 
therefore  was  not  recoverable  back.  No  doubt  the  plaintiff 
knew  the  facts  of  the  case,  and  was  under  no  misapprehension 
as  to  them.  No  legal  liability  to  pay  money,  however,  re- 
sulted from  those  facts,  and  the  mistake  of  law,  assuming 
any,  must  have  been  his  liability  to  be  arrested  on  a criminal 
charge  of  some  kind  on  account  of  his  having  got  the  pro- 
missory note  out  of  defendant’s  possession.  The  defendant 
does  not  pretend  he  claimed  the  money  as  a demand  of  right 
accruing  under  existing  circumstances,  nor  that  the  plaintiff 
so  paid  it.  The  whole  consideration  inducing  the  plaintiff  to 
pay  was  his  apprehension  of  legal  proceedings  to  charge  him 
with  a crime.  The  demand  is  in  itself  unfounded,  and  so 
far  as  regards  its  nature  the  plaintiff  must  be  presumed  to 
have  known  that  the  defendant  had  no  legal  right  to  make 
i t.  He  has  not  therefore  acted  under  any  mistaken  belief 
that  upon  the  facts  existing  he  was  in  law  liable  or  bound 
to  pay  this  money. 

I have  already  said  that  at  the  trial  I thought  there  was  no 
pretence  for  treating  the  plaintiff’s  conduct  as  subjecting  him 
to  a prosecution  for  felony.  I am  not  prepared  to  say  the 
facts  would  have  sustained  any  criminal  prosecution  what- 
ever, though  the  defendant  would  clearly  have  had  a civil 
remedy  for  the  taking  away  of  the  promissory  note.  But  if 
the  facts  would  have  sustained  any  criminal  prosecution,  it 
was,  as  seems  to  me,  only  one  of  that  kind  which  might  be 
lawfully  compromised.  But  no  prosecution  of  any  kind  was 
instituted.  We  do  not  know  what  passed  between  the  defen- 
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dant  and  the  magistrate  except  from  his  own  statement  nor 
in  fact,  but  for  that  statement,  that  h'e  applied  to  a magistrate 
at  all.  All  this  he  did  assert  to  a witness  ; and  further,  that 
he  got  the  £50  for  not  prosecuting : what  he  told  the  plain- 
tiff is  not  proved.  If  the  offence  were  clearly  of  a public 
nature,  any  agreement  to  compromise  it  would  be  illegal,  and 
the  defendant  might  defeat  this  action  on  the  ground  that 
plaintiff  was  in  pari  delicto.  But  I think  this  not  a case  of 
that  character,  and  if  the  plaintiff  paid  this  money  under  the 
threat  of  proceedings  against  him  of  a prosecution  of  such  a 
character  as  would  not  fall  within  the  principle  of  the  case 
of  Keir  v.  Leeman  (6  Q.  B.  308),  or  upon  a fraudulent  and 
false  representation  of  the  proce  edings  which  he  had  it  in  his 
power  to  institute,  and  of  their  consequences, it  appears  to  me, 
he  may  properly  recover  it  back,  for  it  would  be  an  extortion 
carried  out  by  the  threat  of  criminal  proceedings,  or  by  a false 
and  fraudulent  representation.  It  would  be  money  paid  under 
pressure,  which  it  would  be  unconscientious  in  the  defend- 
ant to  retain.  I took  this  view  of  it,  in  refusing  to  non- 
suit, and  on  the  defence  the  jury  were  pressed,  upon  the 
strength  of  what  was  unsuccessfully  tried  to  be  drawn  from 
the  plaintiff’s  witnesses  on  cross-examination,  to  say  that 
in  consequence  of  all  that  had  passed,  the  plaintiff  and 
defendant  had  made  a new  bargain  for  the  sale  and 
purchase  of  the  house  and  lot,  and  this  £50  was  paid  on  that 
account. 

Unless  the  payment  was  voluntary,  or  unless  the  arrange- 
ment was  in  itself  wrong  and  illegal,  I think  the  plaintiff  is 
entitled  to^recover.  The  verdict  of  the  jury  establishes  that 
it  was  not  a mere  voluntary  payment,  and  on  all  the  facts 
appearing  I do  not  think  we  are  prevented  by  any  legal 
principle  from  saying  that  the  plaintiff  can  retain  his  verdict 
and  recover  back  the  money  so  paid  by  him  to  the  defendant. 
W e ought,  rather,  I think,  in  dealing  with  the  facts  that  are 
before  us,  and  the  conclusion  at  which  the  jury  have  arrived, 
to  intend  that  they  were  satisfied  an  unconscientious  advantage 
was  taken  of  the  plaintiff,  and  under  circumstances  which  do 
not  preclude  his  being  relieved. 


Rule  discharged. 


380 


COMMON  PLEAS,  MICHAELMAS  TERM,  20  VIC. 


Blackburn  et  al.  v.  Macdonald  et  al. 

Auctioneer  -Lien  of,  for  charges. 

Held,  that  an  auctioneer  has  no  lien  on  maps  left  with  him  for  the  purpose  of 
selling  land  thereby — such  plans  not  being  looked  upon  in  the  same  light  as 
title  deeds,  which  are  quasi  part  of  the  land. 

3rd  Plea,  that  defendant  exhibited  plans  of  property 
sold  at  their  auction  rooms  for  hire,  whereby  they  had  a lien 
for  their  charges. 

Demurrer,  that  defendants  had  no  right  to  detain  the 
chattels  therein  mentioned. 

McMichael  supported  the  plea. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

A lien  must  be  particular  % e.,  a right  to  retain  a thing  for 
some  charge  or  claim  arising  out  of,  or  connected  with  the 
thing  retained;  or  general,  i.  e.,  a right  to  retain  not  only  for 
a particular  lien,  but  also  for  a general  balance  of  accounts 
between  the  parties  in  respect  to  other  dealings  of  the  like 
nature. 

The  lien  asserted  in  this  case  is  particular.  It  is  not 
pleaded,  however,  as  resulting  from  any  express  contract, 
nor  is  it  rested  upon  any  implied  contract  deduced  from  any 
previous  manner  of  dealing  between  the  parties.  It  must 
therefore  either  arise  from  an  implied  contract  resulting  from 
the  usage  of  trade,  or  by  the  mere  operation  of  law,  from  the 
relation  and  acts  of  the  parties. 

An  auctioneer  has  a lien  on  goods  which  he  is  employed 
to  sell  for  all  sums  due  to  him  for  his  commission,  charges  of 
sale,  and  auction  duties,  if  he  is  bound  to  pay  #ny,  in  and 
about  the  goods  sold.  Whatever  is  put  into  the  hands  of  the 
auctioneer  as  passing  with  and  appurtenant  to  the  goods  sold 
would,  I apprehend,  be  subject  to  such  lien,  as  the  covering 
for  a carriage,  a case  lined  with  tin  in  which  a piano-forte 
has  been  imported,  and  things  of  a similar  character. 

But  on  the  sale  of  real  estate,  there  is  no  lien  on  the  land 
itself  in  favour  of  the  auctioneer,  and  if  not  oh  the  estate  or 
land,  which  is  the  thing  sold,  I cannot  see  any  ground  for 
holding  a lien  attaches  in  respect  of  that  sale  upon  something 
collateral  to  the  land,  and  not  forming  any  part  of  the  thing 
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sold.  The  service  was  rendered  in  respect  of  the  land  sold, 
not  of  the  map  of  the  estate  used  for  reference  or  explana- 
tions, and  I do  not  understand  any  principle  on  which  a lien 
could  attach  upon  it,  when  there  is  none  on  the  subject 
matter  of  the  sale  itseK.  The  map  is  not  like  the  title  deeds, 
which  are  quasi  part  of  the  land,  supposing  a lien  might 
attach  on  them  being  in  the  auctioneer  s hands. 

Not  being  that  in  respect  of  which  the  service  was  ren- 
dered, nor  connected  with  the  sale,  nor  intended  to  pass 
with  the  thing  sold,  the  claim  more  resembles  one  for  general 
than  for  particular  lien,  for  it  is  a claim  to  retain  one  thing 
for  charges  due  in  respect  of  work  done  upon  or  in  respect 
of  another. 

Suppose  some  articles  offered  for  sale,  which  required  so 
minute  an  examination  that  a powerful  magnifier  was  neces- 
sary for  intending  purchasers  to  satisfy  themselves  of  its 
quality,  and  that  the  vendor  supplied  magnifying  glasses  to 
the  auctioneer  for  this  purpose.  According  to  the  defend- 
ant’s argument,  there  would  be  a lien  on  the  magnifiers  for 
the  commission,  &c.,  on  the  articles  sold.  This  is  going 
further  than  any  authority  warrants,  and  is  not,  I think,  to 
be  supported  on  any  reason  or  principle. 

I think  plaintiff  should  have  judgment  on  the  demurrer. 


Robinson  y.  Cripps. 

Rromisso\ry  note  given  to  a married  woman — Reduction  into  possession. 

The  defendant  delivered  to  the  deceased  wife  of  the  plaintiff  a promissory  note 
in  payment  of  a legacy  bequeathed  to  her,  and  she  died  before  payment  of 
the  note.  Held , that  a plea,  that  the  wife  as  payee  of  the  note  had  died 
before  the  plaintiff  had  reduced  the  legacy  or  note  into  possession,  and  that 
he  had  not  taken  out  administration  to  his  wife’s  estate,  was  a good  answer 
to  the  husband’s  action. 

The  declaration  stated  that  whereas  the  defendant  on  the 
thirteenth  day  of  J une,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  fifty-five,  made  her  promissory  note  in 
writing,  and  thereby  promised  to  pay  the  plaintiff  by  the  name 
and  style  of  Mary  Robinson,  the  sum  of  seventy-five  pounds 
of  lawful  money  of  this  province,  one-  year  after  the  date 
thereof,  which  period  had  elapsed  before  the  commencement 
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of  this  suit,  or  on  demand,  and  the  said  defendant  thereupon 
became  liable  to  pay  the  amount  of  the  said  note  to  the 
plaintiff  according  to  the  tenor  and  effect  thereof,  and  being 
so  liable,  afterwards  promised  the  said  plaintiff  to  pay  him 
the  same. 

Pleas , that  the  said  promissory  note  was  made  by  the 
defendant,  and  delivered  to  Mary  Robinson,  in  the  said 
declaration  mentioned,  during  her  coverture,  and  whilst  she 
was  the  wife  of  the  plaintiff,  Thomas  Robinson,  for  and  on  ac- 
count of  a certain  legacy  bequeathed  to  the  said  Mary 
Robinson  by  the  last  will  and  testament  of  one  John  Cripps, 
deceased,  which  said  legacy  had  not  been  reduced  into  pos- 
session by  the  said  plaintiff  at  the  time  of  making  the  said 
note.  The  defendant  further  says,  that  after  the  making  of 
the  said  note,  and  before  the  plaintiff  had  reduced  the  said 
note  into  possession,  or  done  any  act  whereby  the  said  note 
became  reduced  into  possession  by  the  plaintiff,  to  wit,  on  the 
fifteenth  day  of  June,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  fifty-five,  the  said  Mary  Robinson,  the 
payee  of  the  said  note,  died  intestate,  and  the  said  plaintiff' 
hath  not  administered  to  the  estate  of  the  said  Mary  Robin- 
son, and  the  defendant  is  liable  to  pay  the  amount  of  the 
said  note  to  the  legal  representative  of  the  said  Mary  Robin- 
son, and  this  the  defendant  is  ready  to  verify,  &c. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Richards  v.  Richards  (2  B.  & Ad.  447),  and  of 
Hart  v.^Stephens  (6  Q.  B.  937),  shew  conclusively  that  the 
plea  is  good;  Gaters  v.  Madeley  (6  M.  & W.,  423),  and  Yates 
v.  Sherrington  (11  M.  & W.  42),  also  bear  on  the  point  in 
question,  namely,  the  power  of  the  husband  to  reduce  into 
possession,  during  the  coverture,  any  chose  in  action  which 
belongs  to  the  wife,  and  in  the  event  of  his  no  doing  so, 
that  it  forms  part  of  her  estate  after  her  death  ; Bodger  v. 
Arch  (10  Exchequer,  333)  is  also  an  authority  on  the  same 
point. 

Judgment  for  the  plaintiff  on  demurrer. 
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Owens  v.  Thomas. 

Execution  of  deed  by  an  illiterate  person. 

Where  a blind  and  illiterate  person,  an  Indian,  had  been  induced  to  put  his 
mark  to  a chattel  mortgage  without  its  being  read  over  to  him,  although  he 
desired  such  reading ; Held,  not  a sufficient  execution. 

Trover  for  horses,  &c. 

Pleas — 1.  Not  guilty.  2,  Not  possessed.  The  plaintiff 
purchased  a pair  of.  horses  from  one  Tracy,  and  they  were 
delivered  to  him.  He  paid  $140  ; the  whole  price  was  $270, 
the  balance  was  to  be  paid  in  three  months,  or  in  sums  of 
$20  or  so  at  a time.  Tracy  afterwards  came  to  him  with  a 
paper  to  sign.  The  plaintiff  is  an  Indian,  speaks  English 
but  occasionally  required  an  interpreter.  He  was  sworn  to 
be  “ a.  blind  man  ” and  also  to  be  illiterate.  According  to 
the  evidence  of  the  subscribing  witness  to  plaintiff s putting 
his  mark  To  this  paper,  and  of  all  the  other  persons  present 
at  the  time  the  plaintiff  desired  to  have  it  read  over  to  him ; 
but  Tracy  refused  to  read  it,  saying  it  was  of  no  consequence ; 
it  was  nothing  to  do  him  any  harm ; it  was  merely  to  shew 
when  the  three  months  would  be  out.  The  subscribing  wit- 
ness (who  appeared  only  to  be  able  to  write  his  name,  but 
read  writing),  also  asked  to  have  it  read ; but  Tracy  said  it 
was  of  no  use,  and  when  plaintiff  put  his  mark  to  it  neither 
he  nor  the  subscribing  witness  knew  anything  about  the 
contents.  It  was  a chattel  mortgage  under  which  Tracy 
took  away  the  horse,  for  which  this  action  is  brought,  the 
other  having  died  soon  after  plaintiff  bought  them.  Tracy 
was  called  as  a witness  for  the  defence.  He  said  it  was 
agreed  at  the  time  of  the  purchase  that  the  mortgage  should 
be  given,  and  that  he  had  explained  the  nature  of  it  to  the 
plaintiff  as  well  as  he  knew  how  ; but  he  admitted  it  was  not 
read  to  him.  After  taking  away  the  horse  Tracy  sold  him 
to  the  defendant.  Another  witness  who  went  with  Tracy  to 
the  plaintiff  partly  as  an  interpreter,  said  he  had  read  over  the 
mortgage  himself,  and  had  asked  the  plaintiff  if  he  had  agreed 
to  give  a mortgage  : that  plaintiff  said  he  had  partly.  This 
witness  did  not  read  it  to  him,  but  cautioned  him  against  it, 
and  to  be  very  careful  when  he  did  sign  it,  as  he  thought  it 
too  stringent.  It  was  not  signed  in  his  presence. 

The  jury  found  for  the  defendant. 
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In  Easter  Term  M.  C.  Cameron  obtained  a rule  nisi  for  a 
new  trial,  on  the  ground  of  the  reception  of  improper 
evidence,  and  for  misdirection.  The  objection  was  that  this 
mortgage  should  not  have  been  received  in  evidence,  or  left 
to  the  jury. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  Manser  s case  (2  Coke’s  Rep.  3),  it  was  resolved  that  if  a 
man  be  bound  to  make  a deed,  he  is  not  bound  to  seal  and  de- 
liver any  writing  tendered  to  him,  unless  somebody  be  present 
who  can  read  the  deed  to  him  if  he  requires  it ; and  there- 
with accords  Throughgood’s  case  (2  Coke’s  Rep.  9). — See 
Shuller’s  case  (12  Coke’s  Rep.  90.)  And  the  law  is  thus 
stated  in  Shepherd’s  Touchstone,  56,  “ If  the  party  that  is 
to  seal  it  be  a blind  or  an  illiterate  man  and  desire  to  hear 
it  read,  it  must  be  so,  for  if  such  a man  be  to  seal  a deed  and 
he  desire  to  hear  it,  or  to  hear  the  contents  of  it  read  or 
declared  to  him  first,  and  it  be  not  done  and  he  afterwards 
seal  and  deliver  it,  this  is  no  good  deed.”  In  Bennet  v.  Wade 
(2  Atk.  327),  Lord  Hardwicke  relieved  against  a deed, 
among  other  reasons,  because  neither  the  rough  draft  nor  the 
engrossed  deed  were  read  to  the  grantor  before  he  executed 
it,  treating  this  as  a badge  of  fraud. — Rex  v.  Lonquor  (IN. 
& M.,  576.) 

Upon  the  facts  shewn,  I think  there  should  be  a new  trial 
without  costs.  There  was  a request  to  have  the  deed  read, 
which  was  not  complied  with.  The  only  explanation  given 
of  its  contents  was  by  the  mortgagee  himself,  and  he  does  not 
detail  in  his  evidence  what  that  explanation  was,  but  says  he 
explained  it  as  well  as  he  knew  how,  while  some  of  the  wit- 
nesses prove  his  telling  the  plaintiff  the  deed  would  not  do 
him  any  harm,  and  saying  in  reply  to  the  request  of  a third 
party  to  have  it  read,  that  it  was  of  no  consequence,  or  some 
such  expression.  When  to  this  is  added  the  fact  sworn  to, 
that  the  plaintiff  is  blind,  illiterate,  and  that  the  presence  of 
an  interpreter  was  deemed  necessary  by  the  mortgagee,  it 
leaves  no  doubt  in  my  mind  that  the  case  ought  to  be  sub- 
mitted to  another  jury. 
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Sale  of  land  for  taxes  by  sheriff— Effect  of  subsequent  grant  by  the  crown  under  the 
Heir  and  Devisee  Commission. 

Where  lands  had  been  returned  in  the  surveyor-general’s  schedule  “ described 
as  granted , ” which  were  afterwards  sold  by  the  sheriff  for  eight  years’  arrears 
of  taxes,  who  executed  a deed  to  parties  through  whom  the  defendant  in 
ejectment  derived  title,  and  the  plaintiff  claimed  under  a person  who  many 
years  afterwards,  as  representing  the  original  nominee,  obtained  a patent  from 
thfe  crown  under  the  Heir  and  Devisee  Commission. 

Held,  that  such  sale  was  not  void  as  against  the  plaintiff  as  such  grantee  of  the 
crown,  and  that  the  sheriff’s  deed  bound  the  estate  of  every  person  obtaining 
a title  as  heir  or  otherwise  of  the  original  nominee  of  the  crown. 

Ejectment  for  the  north-east  half  of  lot  29,  in  the  seventh 
concession  of  Brighton.  Upon  the  trial  at  Cobourg,  on  the 
17th  of  April,  1856,  the  plaintiff  relied  upon  a patent  to 
one  Samuel  Ryckman,  dated  the  6th  of  November,  1851, 
and  a conveyance  from  Samuel  Ryckman  to  himself. 

The  defendant  proved  a return  of  the  surveyor-general, 
dated  24th  of  June,  1820,  including  the  lot  in  question, 
entered  to  the  heirs  of  John  Ryckman,  Senior,  as  described 
for  patent.  Proof  also  was  given  of  the  writ  and  proceedings 
under  which  the  property  was  sold  on  the  fourth  of  March, 
1830,  to  the  defendant  Whitney’s  predecessor  in  title,  and 
the  conveyance  thereof  by  the  sheriff  in  fee. 

A verdict  was  taken  by  consent  for  the  plaintiff,  subject  to 
the  opinion  of  the  court. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence  shews  that  this  lot  was  on  the  24th  of  June, 
1820,  returned  in  his  schedule  by  the  surveyor-general,  de- 
scribed as  granted ; and  by  the  statute  of  U.  C.  59  Geo.  III., 
ch.  7,  sec.  13,  all  lands  described  in  the  schedule  as  having 
been  granted,  are  expressly  subjected  to  rates  and  assess- 
ments, whether  occupied  or  not.  The  evidence  further  shews 
that  all  the  necessary  steps  required  by  law  for  bringing  this 
land  to  sale  for  taxes  in  arrear  were  taken.  The  plaintiff’s 
case  is,  that  notwithstanding  all  this  he  is  entitled  to  the 
land,  because  the  crown,  by  letters  patent,  dated  the  6th  of 
November,  1851,  granted  this  lot  to  Samuel  Ryckman  under 
whom  he  claims. 

49 
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No  question  is  raised  either  that  the  surveyor-general  did 
in  fact  return  this  lot  as  described,  or  that  such  return  was 
correct. 

On  looking  at  the  patent  itself,  it  appears  to  have  issued 
in  favour  of  Samuel  Ryckman,  who  is  therein  described  as 
the  assignee  of  John  Ryckman,  eldest  son  and  heir  at  law 
of  Edward  Ryckman,  assignee  of  Tobias  Ryckman,  eldest 
son  and  heir  at  law  of  John  Ryckman,  deceased,  a settler 
prior  to  July,  1796.  This  description,  and  the  memorandum 
in  the  margin  of  the  letters  patent  of  the  authority  under 
which  it  issued  (and  indeed  without  reference  to  that  memo- 
randum) sufficiently  shew  that  the  patent  must  have  issued 
under  the  authority  of  the  act  for  the  relief  of  parties  claim- 
ing lands  in  Upper  Canada,  on  a report  of  what  is  usually 
called  the  Heir  and  Devisee  Commission,  and  it  thus  appears 
that  by  the  grant  of  the  6th  of  November,  1851,  the  crown 
was  only  effecting  the  intention  to  confer  a bounty  on  the 
“settler  prior  to  1796.” 

If  the  grant  had  been  completed  on  the  description  issued 
prior  to  the  24th  of  June,  1820,  at  any  time  before  the  teste 
of  the  writ  authorising  the  sale  for  taxes,  and  perhaps  at  any 
time  before  the  actual  sale,  there  could  be,  I apprehend,  no 
doubt  but  that  all  claiming  under  it  would  have  effectually 
been  barred  by  the  sheriff  s deed. 

But  the  argument  for  the  plaintiff  is,  that  during  all  the 
time  the  taxes  accrued,  and  at  the  date  of  the  treasurer’s 
return,  and  subsequently  until  and  long  after  the  sale  and 
conveyance  by  the  sheriff,  the  land  belonged  to  the  crown, 
and  could  not  therefore  be  sold  for  taxes,  and  that  any  such 
sale  is  consequently  void  as  against  a subsequent  grantee  of 
the  crown. 

It  may  be  for  the  purpose  of  this  case  conceded  that  such 
would  be  the  result,  as  against  the  crown  itself  asserting  its 
title  paramount,  no  grant  ever  having  issued ; or  even 
against  the  grantee  of  the  crown  who  obtained  the  letters 
patent,  without  deriving  right  or  shewing  any  priority  with 
the  original  nominee  ; but  there  are  many  reasons  why  such 
concession  will  not  avail  the  plaintiff. 

The  statute  of  1819  (sec.  4)  makes  all  lands  rateable  which 
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are  “ holden  in  fee  simple  or  promise  of  a fee  simple  by  land 
board  certificate,  order  of  council,  or  certificate  of  any  gover- 
nor of  Canada,  or  by  lease  .” 

The  statute  6 Geo.  IV.,  ch.  7,  sec.  18,  authorises  the  sheriff, 
in  case  the  land  sold  for  taxes  shall  not  be  redeemed  in 
manner  prescribed,  on  demand  of  the  purchaser,  his  heir 
or  assigns,  to  “ execute  a conveyance  to  him  or  them  in  fee 
simple , of  the  parcel  of  land  so  sold  by  public  auction,  under 
the  provisions  of  this  act.”  The  language  of  the  15th  sec. 
of  the  same  statute,  “ that  nothing  in  the  act  contained  shall 
.extend  to  authorise  the  sale  of  any  greater  or  other  interest 
in  the  reserved  lands  of  the  crown  or  clergy  held  in  lease, 
for  payment  of  arrears  of  assessment  than  is  possessed,  by 
such  lessee  or  his  assignee,”  must  be  taken  in  connexion 
with  the  other  section,  and  coupled  with  the  4th  and  12th 
sections  of  the  statute  of  1819,  appear  to  me  to  mean  that  in 
cases  of  leases  from  the  crown,  only  the  actual  legal  estate 
and  interest  of  the  lessee,  or  his  assigns  can  be  sold ; but 
where  there  has  been  a “ promise  of  the  fee  simple,”  and 
where  the  surveyor-general  has  included  in  his  schedule  the 
land  so  promised,  as  land  which  has  been  “ described  as 
granted,”  the  sheriff  has  statutory  authority  to  convey  a title 
in  fee  simple  to  the  purchaser,  at  a sale  for  taxes  in  arrear. 

The  power  given  to  the  purchaser  at  such  sale  by  the 
statute  8 Vic.,  ch.  8,  sec.  10,  to  claim  a patent  before  the 
Heir  and  Devisee  Commission,  as  constituting  him  an  assignee 
from  the  original  nominee  of  the  crown,  does  not  in  my 
opinion  militate  against  this  view.  It  ought,  I think,  to  be 
construed  as  intended  to  confirm  and  strengthen,  but  not  to 
invalidate  titles  derived  under  the  6 Geo.  IV.,  ch,  7.  And 
when  it  is  remembered  that  after  the  lapse  of  several  years 
great  difficulties  might  be  met  with  in  establishing  step  by 
step  against  an  adverse  claimant,  a title  so  derived,  it  will 
not  be  considered  a useless  enactment  to  enable  such  pur- 
chasers to  obtain  a grant  from  the  crown  in  their  own  names, 
thereby  establishing  their  title  and  providing  the  easiest 
mode  of  its  proof. 

It  is  further  to  be  observed  that  the  act  of  45  Geo.  III., 
ch.  2,  sec.  4.  and  that  of  8 Vic.,  ch.  8,  sec.  11,  provides  that 


388  COMMON  PLEAS,  MICHAELMAS  TERM,  20  VIC. 

wherever  the  nominee  of  the  crown  shall  have  created  any 
charge,  incumbrance,  or  lien,  (by  another  instrument,)  or  any 
lbt  claimed  and  allowed  before  and  by  the  Heir  and  Devisee 
Commissioners,  the  party  in  whose  favour  such  incumbrance 
shall  have  been  created,  may  cause  it  to  be  registered,  and 
such  written  instrument  shall  have  the  same  effect  as  if  the 
nominee  had  at  the  time  of  executing  the  same  a patent  from 
the  crown  for  such  lot.  By  subjecting  such  a lot  to  a charge 
for  rates  and  assessmeuts,  and  by  providing  for  the  sale,  con- 
veyance, and  registry  of  the  conveyance  of  such  lot,  before 
the  patent  issued,  and  by  giving  effect  to  such  a conveyance 
as  if  made  after  the  nominee  had  obtained  his  patent,  no  new 
principle  is  introduced.  The  nominee  is  throughout  treated 
as  the  beneficial  owner,  and  the  land  when  actually  granted 
to  him  is  only  subjected  to  the  same  burdens  as  his  own  act 
in  the  one  case,  and  the  statute  in  the  other,  would  have  im- 
posed, had  he  obtained  a grant  in  fee  simple  in  the  first 
instance,  instead  of  a promise  thereof. 

And  it  is  further  provided  by  each  of  these  acts  (sec.  3 
and  sec.  8),  that  the  letters  patent  issued  in  pursuance  of  any 
report  of  the  Heir  and  Devisee  Commission  should  have  the 
same,  and  no  other  effect  or  operation  with  regard  to  any 
charge,  incumbrance,  lien,  matter  or  thing  upon  or  affecting 
the  land  granted,  as  letters  patent  issuing  for  the  same  in 
favour  of  the  original  nominee  would  have  had,  save  only  as 
establishing  the  claim  of  the  actual  grantee,  as  heir,  devisee 
or  assignee,  or  as  otherwise  representing  the  original  nominee. 

It  appears  to  me  quite  clear,  on  considering  the  provisions 
of  the  assessment  acts,  and  their  obvious  intentions  and  policy, 
that  if  the  nominee  of  the  crown  should,  after  obtaining  a de- 
scription of  his  lands,  in  order  to  their  being  granted  by  letters 
patent,  delay  the  suing  out  the  grant,  he  could  not  either 
delay  the  liability  of  the  lands  so  described  to  taxes,  nor 
defeat  their  liability  to  sale  for  arrears  of  taxes,  and  that  if 
after  a sale  for  taxes,  and  a conveyance  by  the  sheriff  in  pur- 
suance of  such  sale,  he  should  get  his  patent  completed,  the 
sheriff’s  conveyance  would  defeat  his  title  derived  from  the 
crown,  though  the  latter  was  subsequent  in  point  of  date.  I 
do  not  see  how  proper  effect  can  be  given  to  the  provision  of 
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the  assessment  laws  without  holding  that  the  sheriff  has 
power  to  convey  away  the  present  right  and  future  acquired 
title  of  the  party  in  whose  favour  the  description  for  grant  . 
issued,  and  if  this  be  so,  the  consequence  seems  to  me  to 
follow,  that  under  the  express  terms  of  the  Heir  and  Devisee 
Act,  the  sheriff  has  the  same  power  to  bind  the  estate  and 
interest  of  every  person  obtaining  a title  as  heir  and  devisee. 
&c.,  of  the  original  nominee  of  the  crown. 

For  these  reasons  I am  of  opinion  the  postea  should  be 
awarded  to  the  defendant. 


Peters  v.  Devinney. 

Mill-dam — Negligence  in  construction. 

Where  the  necessary  and  unavoidable  conseqence  of  a lawful  act  done  by  a 
person  on  his  own  land  (such  as  the  erection  of  a mill-dam)  is  to  produce  an 
injury  to  his  neighbour,  an  action  lies  for  such  injury  ; but  it  is  otherwise  if 
such  act  per  se  would  not  be  necessarily  or  probably  injurious,  but  becomes 
so  from  a cause  not  under  the  control  of  either  party.  In  such  case  not  negli- 
gence must  be  proved  to  render  a defendant  liable.  • 

This  action  was  tried  at  the  last  London  assizes,  before  the 
Chief  Justice  of  this  court.  The  plaintiff  in  his  declaration 
recites  that  the  north  branch  of  the  river  Thames  in  the 
township  of  London,  flows  through  and  along  plaintiffs 
land,  being  part  of  lot  No.  2,  east  of  the  proof  line,  and 
that  defendant  before,  and  at  the  time  of  committing  the 
grievances,  was  the  owner  and  in  possession  of  a grist  mill  on 
the  said  river,  and  had,  and  maintained  a dam  across  the 
said  river,  immediately  above  and  opposite  to  the  said  lands 
of  plaintiff,  which  said  dam  and  its  abutments  were  so  unskil- 
fully and  improperly  constructed,  and  so  out  of  repair  and 
prostrated  on  the  first  day  of  January,  A.  D.,  1856,  and  on 
divers  other  days,  &c.,  that  by  reason  thereof  large  quan- 
tities of  the  water  of  the  said  river  ran  over  the  end  of  the 
dam,  and  around  and  behind  its  abutments,  and  the  defendant 
thereby  during  the  days  and  times  aforesaid,  wrongfully  and 
injuriously  caused  the  water  of  the  said  river  to  flow  over, 
and  upon,  and  to  wash  against  the  said  lands  of  the  plaintiff ; 
that  by  reason  thereof,  a large  piece  of  the  said  land  of  the 
plaintiff,  to  wit,  one  acre  was  washed  away  by  the  said  waters 
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of  the  said  river,  and  the  earth  and  soil  of  the  plaintiff  then 
was  carried  away  by  the  said  water  of  the  river,  and  the 
land  of  the  plaintiff  thereby  greatly  injured,  washed  and 
rendered  useless  to  the  plaintiff  to  his  damage  of  £500. 

Defendant  pleads  first,  not  guilty  ; second,  that  the  dam 
and  its  abutment  were  not  unskilfully  and  improperly  con- 
structed or  out  of  repair,  and  prostrated  as  plaintiff  alleged  ; 
third,  plaintiff  not  possessed  of  the  land  immediately  opposite 
the  dam  of  the  defendant ; fourth,  the  defendant  says  that 
previous  to  and  on,  to  wit,  1st  of  January,  1856,  the  said 
dam  and  abutments  having  been  partially  destroyed  by  the 
waters  of  the*  said  river,  the  defendant  and  his  servants  were 
engaged  in  the  act  of  repairing  and  amending  the  same,  and 
while  the  said  dam  was  in  the  course  of  such  repairs  and 
necessary  amendment,  the  waters  of  the  river  greatly  in- 
creased and  flooded  by  reason  of  divers  rains  and  storms 
caused  by  the  act  of  God,  and  in  consequence  of  said  rains 
and  storms,  the  waters  of  the  said  river  greatly  overflowed 
the  banks  thereof,  and  ran  over  the  ends  of  said  dam,  and 
around  and  behind  its  abutment,  without  any  default  of  de- 
fendant, and  over  and  upon,  and  washed  against,  and  carried 
away  the  land  of  the  plaintiff,  which  are  the  grievances,  &c. 
On  these  pleas  the  plaintiff  joins  issue. 

It  seemed  to  be  admitted  at  the  trial,  that  the  erection  of 
the  dam  by  the  defendant  was  a lawful  act.  But  the  plaintiff 
contended  that  there  was  a want  of  skill  and  diligence  in  the 
erection  of  it ; that  the  abutments  were  not  properly  con- 
structed, and  that  the  defendant  did  not  proceed  with  the 
work  as  rapidly  as  he  ought  to  have  done.  That  if  he  had 
pushed  forward  the  work,  it  would  have  been  finished  before 
the  flood  came,  and  then  no  injury  would  have  been  done. 
It  was  further  urged  that  the  defendant’s  workmen  acted  im- 
properly in  filling  up  the  space  between  the  abutments  of  the 
dam  and  the  opposite  shore,  whilst  the  rest  of  the  work  was 
in  progress;  that  they  should  have  left  an  opening  in  that 
part  for  the  water  to  escape,  until  the  remainder  of  the  dam 
was  finished ; that  when  this  aperture  was  closed,  the  whole 
work  would  have  been  completed,  and  plaintiff  would  have 
sustained  no  injury.  On  the  other  hand  defendant  brought 
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forward  evidence  to  shew  that  there  was  no  unreasonable  delay 
in  the  progress  of  the  work  ; that  at  one  time  the  plaintiff 
himself  had  forbidden  them  to  go  on,  which  caused  some 
little  delay,  until  defendant  satisfied  himself  that  he  had  a 
right  to  construct  the  dam  where  he  was  then  erecting  it. 
The  defendants  counsel  addressed  the  jury,  and  the  plaintiff’s 
counsel  had  the  general  reply.  The  jury  after  hearing  the 
judge’s  charge,  found  for  the  defendant. 

The  dam  was  commenced  about  the  1st  of  August,  1855, 
and  the  flood  carried  it  away  about  a fortnight  before  the 
time  of  the  usual  fall  freshets ; it  would  have  then  taken 
about  three  or  four  days  to  have  completed  the  dam,  when 
there  would  have  been  little  or  no  damage  or  injury  to  the 
plaintiff’s  land. 

In  Michaelmas  Term  last,  Wilson  (of  London)  obtained  a 
rule  for  a new  trial,  on  the  ground  of  misdirection,  and  that 
the  verdict  was  against  the  weight  of  evidence  ; he  referred 
to  Dean  v.  McCarty,  2 U.  C.  Q.  B.  R.  448 ; Mills  v. 
Dinon,  4 U.  C.  C.  P.  222,  and  Filleter  v.  Phippard, 
12  Jur.  202 ; 11  Q.  B.  347,  as  settling  the  general 
principle  of  law ; that  if  the  defendant  were  guilty  of 
negligence,  or  want  of  care  or  skill  in  constructing  his  dam, 
he  was  answerable  for  the  injury  plaintiff  sustained  from 
such  negligence  and  want  of  skill.  He  also  contended  that 
the  verdict  was  against  the  weight  of  evidence.  The  mis- 
direction complained  of  was  not  that  his  lordship,  the  Chief 
Justice,  did  not  properly  state  the'  law  of  the  case  as  to  negli- 
gence, so  that  it  could  be  understood  by  counsel  and  other 
persons  skilled  in  the  law,  but  that  it  was  not  presented  to 
the  jury  in  such  a way  that  mere  laymen,  such  as  a common 
jury  of  the  county  may  be  supposed  to  have  been,  could 
clearly  comprehend  it. 

McMichael  shewed  cause,  contending  that  under  the  evi- 
dence the  verdict  was  right,  and  that  there  was  no  mis- 
direction, and  if  the  counsel  for  the  plaintiff  had  wished  any 
point  left  to  the  jury  with  more  particular  directions  as  to 
the  law  than  had  been  given,  it  was  his  duty  to  have  called 
the  attention  of  the  presiding  judge  to  such  point.  He,  how- 
ever, contended  that  in  this  case  the  direction  was  right  and 
proper. 
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According  to  the  note  of  his  charge  made  by  the  presiding 
judge,  he  observed  to  the  jury  that  “ It  (the  dam)  seemed  to 
have  been  made  where  the  defendant  had  a right  to  make  it. 
If  the  consequence  of  a lawful  act  done  by  a party  on  his 
own  land  is  to  produce  a consequential  injury  to  his  neighbour, 
an  action  lies.  I take  it  there  is  a distinction  between  an 
injury  which  necessarily  results  from  the  act  done,  and  where 
the  act  itself  would  not  necessarily  or  probably  have  occasioned 
any  injury  per  se,  but  becomes  injurious  from  an  additional 
cause  not  under  the  control  of  either  party.  As  in  the  case 
of  burning  of  a clearing,  if  done  under  such  circumstances 
as  a reasonable  man  might  well  suppose  it  safe,  there  is  no 
liability  as  for  a wrong  because  of  a sudden  unforeseen  tempest. 
There  must  be  negligence.  The  same  principle  and  dis- 
tinction applies  in  this  case.  If  the  dam  could  not  be 
erected  without  injury  to  the  plaintiff,  it  would  clearly  be 
actionable.  If  it  could,  then  was  there  any  negligence  as  to 
time,  character  of  the  work,  <Scc.  Suppose  the  dam  had  been 
finished,  and  as  long  as  it  stood  did  and  could  do  no  injury ? 
but  broke  away  in  a flood  and  did  great  damage,  it  would  still 
turn  on  the  point  of  negligence,  and  so  I shall  put  the  case 
to  the  jury.7 

Richards,  J.,  delivered  the  judgment  of  the  court. 

I have  extracted  the  charge  of  the  presiding  judge  at 
length,  in  consequence  of  the  nature  of  the  objections  made 
to  it.  I take  it  for  granted  that  the  learned  counsel  for  the 
plaintiff  in  addressing  the  jury,  pressed  upon  their  consider- 
ation the  different  grounds  on  which  he  attributed  negligence 
to  the  defendant,  and  as  he  had  the  general  reply,  his 
observations  on  those  points  would  be  fresh  in  the  minds  of 
the  jury.  The  jury  themselves  were  doubtless  well  acquainted 
with  the  character  of  the  country,  and  of  the  streams  running 
through  it,  and  particularly  with  the  river  on  which  the  dam 
complained  of  was  built,  and  would  be  able  to  appreciate  the 
arguments  presented  to  them  on  both  sides  as  to  the  question 
of  negligence  in  reference  to  the  subject  matter  at  issue,  and 
the  learned  judge  appears  to  have  expressly  left  it  to  the 
jury  to  say  if  there  was  any  negligence  either  as  to  time, 
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character  of  the  work , <&c.  The  general  observations  as  to 
the  liability  of  the  defendant  were  quite  as  favourable  to  the 
plaintiff  as  a strict  consideration  of  the  law  on  the  subject 
would  warrant.  I do  not,  therefore,  think  we  can  disturb  the 
verdict  now  on  the  grounds  suggested.  The  evidence  itself 
fully  warrants  the  finding  of  the  jury,  and  the  question  of 
negligence  being  one  for  them,  it  does  not  appear  to  me  that 
we  can  on  any  principle  of  law  interfere  to  grant  a new  trial. 
I cannot  see  how  the  jury,  under  the  circumstances,  could 
have  failed  to  understand  the  questions  they  were  to  decide 
and  the  verdict  under  the  evidence  does  not  convince  me  they 
did  not  understand  them.  If  the  plaintiff’s  counsel  wished 
any  particular  point  left  to  the  consideration  of  the  jury,  he 
should  have  called  the  attention  of  the  learned  judge  to  it 
with  that  view.  He  cannot  lie  by,  and  after  a verdict  has 
been  passed  against  him,  say  some  particular  point  should 
have  been  'more  clearly  presented  to  the  jury. 

I take  it  for  granted,  that  the  plaintiff’s  counsel  put  before 
the  jury  the  several  grounds  upon  which  he  claimed  their 
verdict,  and  he  having  the  general  reply,  these  grounds  were 
doubtless  fresh  in  their  minds.  The  notes  of  the  charge  of 
the  Chief  Justice  (meagre  as  such  notes  must  necessarily  be) 
shew  that  these  points  were  expressly  left  to  the  jury.  The 
jury  having  found  against  him  on  sufficient  evidence,  I do 
not  see  how  we  can  with  propriety  interfere  to  grant  the 
plaintiff  a new  trial  on  the  grounds  suggested,  the  rule  must 
therefore  be  discharged. 


Kissock  v.  Jarvis,  Sheriff,  &c. 

Bill  of  Sale — Registration — Evidence. 

Under  statutes  12  Vic.,  ch.  74,  and  13  & 14  Vic.,  ch.  62 —Held,  that  a 
bill  of  sale  of  execution  debtor’s  goods,  executed  by  a sheriff  to  a purchaser, 
whether  plaintiff  in  the  execution  or  not,  does  not  require  to  be  filed  in  the 
office  of  the  Clerk  of  the  County  Court. 

Qucere,  whether  the.  production  of  a writ  of  execution  against  the  goods  of 
defendant  is  sufficient  for  all  purposes  to  shew  the  plaintiff  on  such  writ  to  be 
his  creditor. 

Trover  for  goods,  furniture,  and  chattels.  Pleas — not 
guilty,  and  not  possessed. 

The  trial  took  place  at  the  last  Toronto  assizes,  before 
50  6 c.p. 
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Burns , J.  It  was  proved  that  on  the  1st  of  February,  1855, 
the  plaintiff  entered  judgment  against  one  John  George 
Garden,  on  cognovit  actionem , for  £1,003  9s.  8d.,  and  on  the 
7th  of  February  he  issued  an  alias  fi.  fa.  thereon  against 
goods  : that  the  goods  now  sued  for,  with  some  others,  were 
seized  by  the  sheriff  in  the  house  where  Garden  resided,  and 
were  valued  by  the  sheriffs  bailiff,  on  information  given  by 
plaintiff  and  Garden,  at  £333  4s.  6d. ; and  a bill  of  sale 
thereof,  dated  the  20th  of  February,  1855  (one  copy  is  dated 
1856),  to  plaintiff  was  executed  by  the  sheriff.  This  was 
filed  in  the  office  of  the  Clerk  of  the  County  Court,  on  the 
10th  of  March,  1855,  together  with  an  assignment  or  bill 
of  sale  relative  to  the  same  goods,  from  one  Thomas 
Hanscombe  to  the  plaintiff,  with  an  affidavit  of  the  plaintiff 
“ that  the  said  assignments,  and  each  of  them,  was  executed 
in  good  faith,  and  for  the  several  considerations  therein 
respectfully  (in  one  copy  ‘respectively’)  mentioned,  Snd  not  for 
the  purpose  of  enabling  him,  said  William  Kissock,  to  hold 
the  goods  and  chattels  therein  mentioned  against 
of  John  George  Garden,  therein  mentioned,”  (in  one  copy 
blank  filled  in  with  credors),  sworn  7th  of  March,  1855.  On 
the  9th  of  June,  1856,  part  of  the  same  goods  were  seized 
by  the  sheriff  (defendant)  in  the  same  house,  Garden  still 
residing  there  as  before,  and  going  on,  as  far  as  the  world 
knew  as  usual.  Plaintiff  gave  notice  of  his  claim  to  defend- 
ant at  the  time  of  the  second  seizure,  on  which  on  the  18  th 
of  June,  1856,  such  of  the  goods  as  remained  (the  chief  part 
of  thosesold  on  the  20th  of  February,  1855)  were  sold  for  £128 
4s.  Very  few  of  the  goods  sold  on  this  occasion  have  been 
removed.  They  were  nearly  all  bought  by  one  DeCosta, 
and  Garden  continued  in  possession  of  them.  On  the  29th 
of  January,  1855,  the  Bank  of  Upper  Canada  placed  a fi.  fa. 
in  the  sheriff’s  hands  against  Garden’s  goods,  which  was 
returned  nulla  bona,  because  Hanscombe  then  claimed  the 
goods  under  a bill  of  sale.  The  plaintiff  put  his  original  fi. 
fa.  against  these  goods  in  defendant’s  hands  on  the  1st  of 
February,  1855,  which  was  also  returned  nulla  bona.  When 
plaintiff  put  the  alias  fi.  fa.  into  the  defendant’s  hands  he 
said  he  had  purchased  Hanscombe’s  chattel  mortgage,  and 
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directed  the  seizure  of  the  goods.  The  Bank  of  Upper 
Canada  indemnified  the  sheriff  in  making  the  last  seizure 
and  sale.  A nonsuit  was  moved  for,  on  the  ground  that 
the  assignment  from  defendant  to  plaintiff  required  regis- 
tration, according  to  the  provisions  of  12  Vic.,  ch.  74,  and 
13  & 14  Vic.,  ch.  62.  This  was  overruled,  leave  being 
reserved  to  move.  Further  evidence  was  gone  into  on 
both  sides,  from  which  it  appeared  that  in  November,  1854, 
the  plaintiff  purchased  from  Marcus  and  Samuel  Rossin 
a judgment  recovered  by  them  against  Thomas  Hanscombe 
for  £540  16s.  3d.,  for  which  he  paid  them  by  a transfer  of 
certain  notes,  £483  5s.  7d.  : that  Garden  was  largely 
indebted  to  Hanscombe  ; and  on  the  1st  of  February,  1854, 
by  indenture  of  that  date,  in  consideration  of  £1,250,  sold 
and  assigned  to  Hanscombe  the  furniture  in  his  house  (the 
same  as  mentioned  in  the  sheriff’s  assignment  to  plaintiff), 
conditioned  that  if  Garden  should  pay  Hanscombe  £1,250, 
with  interest  on  the  1st  of  May,  1857,  then  the  sale  should 
become  void.  Hanscombe  made  the  affidavit  required  by 
the  13th  & 14th  Vic.,  ch.  62,  on  the  6th  of  February,  1854, 
and  made  the  statement  required  by  statute  12  Vic.,  ch.  74, 
with  an  affidavit  sworn  on  the  3rd  of  February,  1855  ; and  the 
Clerk  of  the  County  Court  duly  certified  the  filing  thereof, 
and  of  the  mortgage,  s&c.,  on  the  3rd  of  February,  1855, 
since  which  the  filing  was  not  renewed.  By  deed-poll, 
dated  the  7th  of  March,  1855,  Thomas  Hanscombe,  in 
consideration  that  he  did,  by  indenture  dated  the  20th  of 
October,  1854,  among  other  things,  assign  an  interest  he 
had  in  the  goods  of  Garden  to  plaintiff,  and  in  consideration 
that  plaintiff  had  purchased  the  goods  as  the  goods  of 
Garden,  and  in  consideration  of  five  shillings,  did  sell  and 
assign  to  the  plaintiff  any  interest  that  he  might  have  in  the 
same  goods  and  chattels.  This  bill  of  sale  from  Hanscombe 
to  the  plaintiff  of  the  20th  of  October,  1854,  was  also  pro- 
duced, by  which  Hanscombe  assigned  to  plaintiff  the  mort- 
gage he  held  on  Garden’s  goods,  and  some  other  mortgages 
therein  mentioned.  And  plaintiff  agreed  to  lease  the  furni- 
ture to  Hanscombe,  for  the  use  of  Garden,  at  £40  a year, 
which  rent  was  paid  up  to  the  May  preceding  the  last  sale 
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by  the  sheriff.  The  plaintiff  was  called  for  the  defence,  and 
swore  that  his  judgment  was  taken  by  confession  from 
Garden  by  the  advice  of  his  attorney  : that  it  had  nothing 
to  do  with  money  he  had  lent  to  Garden.  Other  evidence 
was  given  for  the  purpose  of  shewing  that  the  mortgage  by 
Garden  of  his  goods,  and  the  subsequent  dealings  with 
them,  were  fraudulent  as  against  Garden’s  creditors,  as 
being  all  clogged  with  some  secret  trust,  or  reservation  in 
his  favour.  It  appeared  that  Hanscombe  was  a brother-in- 
law  of  Garden’s ; and  that  DeCosta,  the  purchaser  at  the 
last  sale  by  the  sheriff,  was  a young  man  about  nineteen  or 
twenty  years  old,  and  is  nephew  of  Garden’s  wife.  It  does 
not  appear  by  the  notes  of  the  learned  judge  on  what  writ 
the  sheriff  seized  and  sold  in  June  last,  but  the  case  pro- 
ceeds as  if  a writ  had  been  in  his  hands  against  Garden’s 
goods  at  the  suit  of  the  Bank  of  Upper  Canada.  No 
question  was  raised  as  to  their  being^creditors  of  Garden’s, 
and  entitled  to  issue  such  writ.  The  learned  judge  left  it  to 
the  jury  to  say  whether  there  was  a debt  due  to  the  plaintiff, 
for  which  he  held  the  goods  in  security  at  the  time  the 
sheriff  sold  in  June  last,  or  whether  he  kept  alive  a security 
which  was  only  a sham,  merely  for  the  purpose  of  preventing 
the  sheriff  from  selling  on  executions  by  Garden’s  creditors. 

The  jury  found  for  the  plaintiff,  damages  £350. 

M.  VanJcoughnet  obtained  a rule  nisi  for  a new  trial,  the 
verdict  being  against  law  and  evidence,  and  the  damages 
excessive,  the  affidavits  of  the  bills  of  sale  not  being  in  the 
form  prescribed  by  the  statute,  and  the  plaintiff’s  right 
under  the  bill  of  sale,  as  shewing  a debt  due  to  him,  not 
being  established,  or  for  nonsuit  on  leave  reserved. 

J.  Duggan  and  Burns  shewed  cause,  citing  Williams  v. 
Mcdonald,  7 U.  C.  Q.  B.  381  ; Frazer  v.  Lazier,  9 U.  C.  Q. 
B.  679  ; Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 

Gamble  supported  the  rule. 

Draper,  C.  J., ^delivered  the  judgment  of  the  court. 

As  at  present  advised,  I do  not  think  a bill  of  sale  of  an 
execution  debtor’s  goods,  executed  by  a sheriff  to  a purchaser, 
whether  the  plaintiff  in  the  execution  or  not, ^requires  to  be 
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filed  in  the  office  of  the  clerk  of  the  county  court,  under  our 
provincial  statutes  12  Vic.,  ch,  74,  and  13  & 14  Vic.,  ch.  62. 
The  determination  of  that  point  is  not,  however,  in  my  opinion, 
essential  for  the  disposal  of  this  rule.  The  plaintiff s title 
to  these  goods  is  of  a two-fold  character.  First,  as  derived 
under  his  judgment  execution  against  Garden, and  the  seizure 
and  sale  thereof  by  the  sheriff  to  him,  and  under  the  bill  of 
sale  thereupon  executed  by  the  sheriff.  As  to  this,  I will 
remark  that  this  bill  of  sale  expressly  recites  the  seizure 
and  the  conveyance  as  of  the  goods  and  chattels  themselves, 
not  merely  of  Garden’s  interest  therein.  Second,  as  derived 
under  the  assignment  from  Hanscombe  of  20th  of  October, 
1854,  and  the  subsequent  conveyance  from  him  to  plaintiff 
of  the  7th  of  March,  1855. 

As  to  the  first,  Garden  had  in  the  first  place  mortgaged 
the  goods  to  Hanscombe,  with  a proviso  to  make  the  con- 
veyance void  by  payment  on  the  1st  of  May,  1857. — See 
Term  v.  Bittleston  (9  Exch.  152),  and  the  numerous  autho- 
rities there  cited.  There  is  no  proviso  for  Garden  retaining 
possession  till  default,  and  there  is  a clause  in  it  that  Garden 
puts  Hanscombe  “ in  full  possession  by  delivering  to  him  one 
chair  and  one  table  in  the  name  of  all  the  said  goods.”  Still 
it  is  plain,  the  parties  contemplated  Garden  being  left  in 
possession,  for,  he  covenants  that  in  case  default  shall  be 
made  in  payment,  or  in  case  he  shall  attempt  to  dispose  of 
or  remove  the  goods,  it  shall  be  lawful  for  Hanscombe  to 
take  possession  of  them.  Garden,  therefore,  had  parted 
with  his  right  to  the  goods  by  this  deed,  and  had  no  more 
than  an  equitable  interest  in  them,  and  without  any  express 
reservation  of  a right  to  the  possession.  They  were  all 
things  which  would  pass  by  delivery,  and  a delivery  is 
expressly  asserted  in  the  deed,  which  Garden  would  not  be 
allowed  to  dispute.  At  the  date  of  the  sheriffs  deed  (20th 
of  February,  1855),  I apprehend  Garden  was  no  more  than 
tenant  at  will  of  these  goods,  and  that  by  the  [sheriff’s  sale 
the  plaintiff  in  reality  acquired  nothing.  Garden  had  no 
interest  saleable  under  the  jl.  fa.,  for  the  mortgage  to 
Hanscombe  was  in  full  force,  and  had  been  re-filed  in  the 
office  of  the  county  court,  on  the  3rd  of  February,  1855,  in 
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the  usual  form,  and  therefore  was  protected  by  the  statute, 
although  Garden,  the  mortgagor,  remained  in  possession. 
But  the  sheriff s seizure  put  an  end  to  the  possession  as  a 
quasi  tenant  at  will  by  Garden,  and  moreover  it  might  be 
considered  whether  it  would  also  come  under  the  meaning 
of  Garden’s  covenant,  that  if  he  attempted  to  dispose  of  the 
goods  Hanscombe  might  take  possession. 

Then  as  to  the  second  point.  Hanscombe  had  assigned 
his  interest  as  mortgagee  of  these  goods  to  plaintiff  on  the 
20th  of  October,  1854:  so  it  is  stated  in  the  learned  judge’s 
notes,  though  the  deed  itself  was  not  brought  before  us  on 
the  argument.  It  is  singular  that  on  the  3rd  of  February, 
1855,  Hanscombe  should,  for  the  purpose  of  keeping  alive 
the  security  by  re-filing,  have  sworn  that  Gardon  was  then 
indebted  to  him,  if  in  +ruth  he  had,  as  plaintiff  in  his  evidence 
at  the  trial  states,  sold  the  mortgage  to  plaintiff.  Hanscombe 
also  executed  a second  assignment  of  these  same  goods,  dated 
the  7th  of  March,  1855,  to  the  plaintiff.  By  one  or  other  of 
these  instruments  all  the  interest  he  had  in  these  goods  as 
mortgagee  passed  to  the  plaintiff ; and  this  mortgage  was  a 
valid  security  notwithstanding  the  actual  possession  remain- 
ing in  the  mortgagor,  until  February,  1856.  After  that 
time  the  case  is  reduced  to  this.  The  plaintiff,  the  assignee 
of  a mortgage  of  chattels,  allows  the  mortgagor  to  remain  in 
possession  of  them  without  filing  a true  copy  of  the  mortgage, 
together  with  a statement  exhibiting  his  interest  as  assignee 
of  the  original  mortgage  (which  I assume  would  have  been 
sufficient  before  the  expiration  of  a year  from  the  last  filing.) 
The  1st  sec.  of  the  12  Vic.,  ch.  74,  enacts  that  every  mortgage 
of  chattels  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  a continued  change  of  possession, 
shall  be  void  as  against  creditors  unless  filed,  &c. 

Taking  this  view  of  the  plaintiff’s  right  to  recover,  I am 
of  opinion  there  should  be  a new  trial.  We  could  not  make 
absolute  the  rule  for  a nonsuit,  as  leave  was  not  reserved  to 
move  on  either  of  these  grounds,  nor  was  this  point  taken  at 
the  trial.  It  seems  to  have  been  assumed  on  both  sides  that 
the  production  of  a writ  against  the  goods  of  Garden  in 
favour  of  the  Bank  of  Upper  Canada  was  sufficient  evidence 
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of  their  being  his  creditors.  * The  defendant  would  do  well 
to  consider  whether  the  writ  alone,  though  sufficient  for 
some  of  the  purposes  of  his  defence,  is  sufficient  for  all. 
The  defendant  has  to  displace  the  title  of  the  plaintiff  to 
these  goods,  which  under  the  assignment  of  the  mortgage 
to  him  would  be  a valid  title,  except  against  a creditor  or 
subsequent  purchaser  or  mortgagee  for  value. 


SWAYNE  ET  AL.  V.  RUTTAN. 

Confession  of  judgment - Fraud. 

Where  the  plaintiffs  had  incurred  certain  liabilities  to  third  parties  by  join- 
ing with  a trader  in  promissory  notes,  and  took  a judgment  by  confession 
from  such  trader,  before  they  had  discharged  such  liabilities,  and  before 
any  actual  debt  was  owing  from  such  trader  to  them* 

It  was  held  that  such  transaction  was  not  necessarily  void  as  against  the  credi- 
tors of  such  trader,  and  that  it  was  properly  left  to  the  jury  to  say  whether 
the  transaction  was  bona  fide. 

Case  against  the  sheriff  of  Northumberland  and  Durham 
for  a false  return  to  a writ  of  fi.  fa.  sued  out  by  the  plaintiff, 
against  the  goods  of  one  Henry  Huff.  The  breach  of  duty 
complained  of  was  that  the  defendant  levied  and  made  £415, 
besides  fees,  &c.,  and  returned  plaintiffs’  writ ; that  he  had 
made  £365,  and  nulla  bona  as  to  the  residue. 

The  defendant  pleaded  not  guilty ; and  second,  that  the 
plaintiffs’  judgment  against  Henry  Huff  was  entered  up  on  a 
cognovit  actionem,  without  good  consideration  andforthe  pur- 
pose of  defeating  and  delaying  bona  fide  creditors  of  Huff,  who 
was  not  then  or  at  the  time  of  the  delivery  to  the  defendant, 
to  be  executed,  of  a certain  other  fi.  fa.  against  the  goods  of 
Huff,  at  the  suit  of  one  John  S.  Beamish,  indebted  to  the 
plaintiff,  of  which  the  defendant  had  notice.  That  after  the 
delivery  of  the  plaintiffs’  writ  to  defendant,  John  S.  Beamish 
recovered  judgment  in  the  county  court  of  Northumberland 
and  Durham,  for  a bona  fide  debt  against  Huff,  and  caused  to 
be  delivered  to  defendant,  a fi.  fa.  against  the  goods  of  Huff, 
to  levy  £50,  besides  fees,  &c.,  whereupon  defendant  levied 
the  said  sum  of  £50,  and  paid  it  over  to  Beamish  as  he  law- 
fully might.  The  plaintiffs  joined  issue  upon  the  defendant’s 
first  and  second  pleas. 

The  cause  was  tried  at  Cobourg,  in  November  last,  before 
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the  Chief  J ustice  of  Upper  Canada.  It  was  agreed  that  the 
plea  should  be  considered  as  amended  by  adding  an  averment 
of  notice  to  the  defendant  of  the  fraud  alleged  in  plaintiffs. 

It  was  proved  that  the  fi.  fa.  issued  by  plaintiffs  was  placed 
in  the  sheriffs  hands  and  that  he  seized  Henry  Huff  s goods 
under  it.  That  he  afterwards  received  the  writ  in  favour  of 
J ohn  S.  Beamish  against  Huffs  goods  ; that  at  the  sale  the 
plaintiffs  bought  in  all  the  goods,  except  £50  worth,  and  that, 
the  sheriff  paid  over  to  Beamish,  being  indemnified  by  him, 
this  sum  of  £50,  all  the  money  he  realized  at  the  sale.  The 
plaintiffs  paid  the  sheriff’s  fees.  It  was  also  shewn  that  the 
plaintiffs  took  a confession  of  judgment  for  £1 ,000  from  Huff; 
that  at  the  time  he  gave  it,  he  did  not  in  fact  owe  them  any 
debt,  but  that  they  had  indorsed,  or  joined  in  making  pro- 
missory notes  for  his  advantage  and  use,  which  were  coming 
due,  and  they  took  the  confession  to  secure  themselves  ; that 
they  had  engaged  to  assume  the  payment  of  these  notes  and 
had  paid  some  part,  and  had  given  their  own  paper  for  the 
residue  : that  their  whole  liability  was  about  £600,  and  that 
they  gave  the  sheriff  notice  before  the  sale,  that  they  claimed 
no  more.  The  defendant’s  evidence  (one  witness)  stated  con- 
versations with  Huff,  tending,  however,  to  shew  that  Huff  had 
given  this  confession  to  prevent  the  urgency  of  some  of  his 
creditors, and  they  insisted  that  the  whole  was  a mere  fraudu- 
lent scheme  to  defeat  or  delay  his  creditors.  The  question 
submitted  to  the  jury  was  whether  this  was  a bona  fide  con- 
fession to  secure  the  plaintiffs  for  their  liabilities  on  Huff’s 
account,  and  to  his  creditors,  or  a mere  contrivance  of  Huff  s 
for  his  own  benefit,  and  to  shelter  his  goods.  That  parties 
liable  as  indorsers  or  otherwise  on  notes,  may  take  a confes- 
sion from  the  party  accommodated  to  save  themselves,  and 
on  an  undertaking  on  their  part  to  assume  the  debts,  may 
enforce  it,  though  they  may  not  have  substituted  their  own 
notes  to  the  full  amount  of  the  confession  at  the  time  they 
enforce  it  by  execution.  The  jury  found  for  the  plaintiffs’ 
£50. 

In  Michaelmas  Term,  Weller,  obtained  a rule  nisi  for  a new 
trial,  contending  the  verdict  was  against  law  and  evidence, 
and  that  the  jury  should  have  been  directed,  the  facts  proved 
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established  fraud  on  the  part  of  the  plaintiffs  in  taking  this 
confession. 

Armour  shewed  cause,  citing  White  v.  Morris,  11  C.  B. 
1015  ; Parker  v.  Roberts,  3 U.  C.  Q.  B.  114  ; Gooderham  v. 
Hutchison,  5 TJ.  C.  C.  P.  241. 

Weller  contra,  cited  Imray  v.  Magnay,  11  M.  & W.  267  ; 
Smith  v.  Hurst,  22  L.  J.  C.  289,  reported  also  in  17  Jur.  30; 
Davis  y.  Roper,  2 Jur.  N.  S.  167;  Graham  v.  Furber,  23; 
L.  J.  C.  P.  51,  reported  also  14  C.  B.  134;  18  Jur.  61,  and 
White  v.  Stevens,  7 U.  C.  Q.  B.  340. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  appear  on  the  notes  of  the  learned  Chief  Jus- 
tice, that  any  objection  was  taken  at  the  trial  that  no  judg- 
ment was  proved  to  sustain  th efi.fa.  put  into  the  defendant’s 
hands  by  Beamish. 

The  principal  questions  for  our  decision  are,  whether  upon 
the  facts  appearing,  the  evidence  so  clearly  preponderates 
against  the  verdict  that  we  ought  to  grant  a new  trial,  and 
whether  the  learned  chief  justice  was  right  in  directing  the 
jury  that  if  they  found  the  transaction  between  the  plaintiffs 
and  Huff  to  be  bond  fide,  it  was  not  void  in  point  of  law. 

I have  made  up  my  mind  in  favour  of  the  plaintiffs  upon 
both  points.  The  facts  important  to  be  considered  are  few  : 
Huff  was  carrying  on  business  as  a shopkeeper ; the  plain- 
tiffs assisted  him  by  endorsing  notes  for  him,  or  by  becoming 
joint  promissors  with  him,  which  notes  were  outstanding  in 
the  hands  of  different  creditors  of  his.  The  plaintiffs  under- 
took the  payment  of  all  such  notes,  and  paid  part  of  them, 
and  substituted  their  own  notes  for  other  part.  They  took  a 
confession  of  judgment  for  their  own  security  from  him,  and 
entered  up  the  judgment  thereon,  and  issued  execution  limit- 
ing their  claim  to  the  amount  for  which  they  were  actually 
liable  on  such  notes.  I think  that  if  the  jury  were  satisfied 
that  the  confession  was  bond  fide  given  to  protect  the  plaintiffs 
to  the  extent  of  their  liabilities  on  Huff’s  account,  they  de- 
cided rightly  for  the  plaintiffs,  and  the  question  was  properly 
submitted  to  them  in  this  respect,  and  that  the  case  of  Parker 
v.  Roberts  cited  on  the  arguments  sustains  the  direction  so 
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far  as  it  is  applicable.  The  bona  jides  of  the  transaction 
being  decided  by  the  jury  in  the  plaintiffs’  favour,  I see  no 
reason  why  the  plaintiffs  should  be  obliged  to  delay  enforcing 
their  execution  until  they  had  substituted  their  own  notes 
for  all  those  on  which  Huff  was  liable  with  them,  which  would 
not  apply  with  equal  force  to  prevent  them  taking  the  same 
course  until  they  had  actually  paid  the  several  amounts,  and 
then  the  plaintiffs  might  be  compelled  to  wait  until  they 
were  deprived  of  their  whole  security,  although  they  had 
made  large  advances  out  of  their  own  funds,  and  had  incurred 
large  liabilities  which  they  would  be  compelled  to  redeem. 

In  my  opinion  the  rule  should  be  discharged. 


Jones  v.  Ruttan  Esq.,  Sheriff. 

Breach  of  faith  — Waiver — Setting  aside  proceedings . 

On  a motion  after  verdict  to  set  aside  the  plea,  and  all  proceedings  subsequent 
to  the  declaration,  it  appeared  there  had  been  a verbal  understanding  by  the 
defendant’s  attorney  to  accept  declaration  and  plead  so  as  to  enable  the  cause 
to  be  tried  at  the  ensuing  assizes,  and  that  the  defendant’s  attorney  not  having 
pleaded,  the  plaintiff  entered  the  plea  of  general  issue  for  him,  delivered  the 
issue  book,  and  tried  the  cause  on  the  last  day  of  the  assizes,  and  the  defen- 
dant’s attorney  did  not  return  the  issue  book. 

Held,  that  there  was  a sufficient  waver  of  irregularity  to  enable  the  court  to 
refuse  the  motion,  the  defendant  not  having  made  an  affidavit  of  merits. 

Armour  obtained  a rule  nisi  to  set  aside  the  plea,  joinder 
of  issue,  notice  of  trial,  nisi  prius  record,  verdict  and  all 
other  proceedings  in  this  cause  subsequent  to  the  declaration, 
on  the  ground  that  the  plea  was  put  in  by  the  plaintiff’s 
attorney  without  any  authority  to  do  so.  That  no  due  notice 
of  trial  was  given,  and  that  the  nisi  prius  record  was  im- 
properly entered,  as  disclosed  on  affidavits. 

The  deputy  sheriff  made  oath  that  he  was  solely  interested 
in  the  event  of  the  verdict  standing.  That  the  writ  was 
served  about  the  beginning  of  July  last,  and  that  he  employed 
an  attorney  to  appear  and  defend.  That  on  the  25th  day  of 
October  last,  the  Saturday  preceding  the  first  day  of  the 
assizes  at  Cobourg  (Monday,  27th  day  of  October),  he  was 
in  the  office  of  the  defendant’s  attorney  when  the  plaintiff’s 
attorney  served  the  declaration  in  this  cause:  that  defendants 
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attorney  then  asked  the  deputy  sheriff  if  he  was  prepared  to 
go  on  with  his  defence  at  the  ensuing  assizes,  and  that  he 
told  both  the  attorneys  he  would  not. 

The  defendant’s  attorney  swears  that  the  appearance  to  the 
writ  was  entered  about  the  fourth  day  of  July  last.  That 
sometime  before  the  last  Cornwall  assizes  the  plaintiffs 
attorney  asked  deponent  whether  in  case  he  intended  to  go 
on  with  this  cause,  deponent  would  take  the  declaration  after 
plaintiff’s  attorney  should  return  from  Cornwall,  whither  he 
was  going,  and  defendant  agreed  to  do  so.  That  plaintiffs 
attorney  returned  from  Cornwall,  about  the  20th  October, 
and  on  the  25th  served  the  declaration  on  deponent,  who 
shewed  it  to  the  deputy  sheriff  and  asked  if  he  was  prepared 
to.  go  on  with  his  defence  at  the  then  ensuing  assizes  at 
Cobourg  : that  the  deputy  sheriff  said  he  was  not,  and  would 
not  be  prepared.  That  the  suit  was  entered  for  trial : that  on 
Monday,  the  3rd  November,  the  plaintiff’s  attorney  delivered 
an  issue  book  with  notice  of  trial,  and  told  the  defendant’s 
attorney  he  had  pleaded  the  general  issue  for  him,  to 
which  defendant’s  attorney  objected.  That  on  the  last  day 
of  the  assizes  a verdict  was  taken  for  plaintiff,  no  one  appear- 
ing for  defendant.  That  he  (defendant’s  attorney)  never 
pleaded,  or  authorized  the  plaintiff’s  attorney  to  plead  for 
him  in  this  cause.  That  by  agreeing  to  take  the  declaration 
after  the  return  of  the  plaintiff’s  attorney  from  Cornwall,  he 
did  not  consider  himself  bound  to  accept  it  so  late  as  the  day 
but  one  before  the  assizes. 

Eccles , Q.C.,  shewed  cause,  filing  an  affidavit  of  the  plain- 
tiff’s attorney,  which  stated  that  the  action  was  for  false 
returns  on  a writ  of  ven.  ex.  and  on  a writ  of  ji.  fa. : that 
being  pressed  for  time,  and  having  to  attend  the  Cornwall 
assizes,  he  asked  defendant’s  attorney  if  he  would  accept 
declaration  and  plead  in  this  cause  after  his  (plaintiff’s  attor- 
ney’s) return,  to  which  hereplied,he  would,  and  they  mutually 
agreed  to  accept  any  papers  at  any  time  and  go  to  trial  at 
the  next  assizes  at  all  events.  That  after  his  return,  and 
during  the  week  next  before  the  assizes,  he  told  defendant’s 
attorney  that  the  deputy  sheriff  had  promised  to  pay  the 
moneys  sued  for,  in  a day  or  two,  as  he  had  promised ; that 
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if  he  did  not  pay  by  the  ensuing  Friday,  plaintiff’s  attorney 
would  deliver  a declaration  on  Saturday,  to  which  defendant’s 
attorney  replied  to  the  effect  “that  would  be  all  right.”  That 
as  no  payment  was  made,  he  served  defendant’s  attorney  with 
the  declaration  and  demand  of  plea  on  the  Saturday,  and 
requested  him  to  give  a plea  by  the  Monday  morning,  in  time 
to  enable  plaintiff’s  attorney  to  enter  the  cause,  which  defen- 
dant’s attorney  promised  to  do,  and  accepted  the  declaration, 
&c.,  without  objection  : that  no  plea  being  given,  plaintiff’s 
attorney,  not  wishing  to  sign  judgment,  put  in  a plea  of  not 
guilty,  supposing  defendant  would  have  pleaded  that  plea, 
and  after  entering  the  nisi  prius  record,  told  defendant  what 
he  had  done ; that  defendant’s  attorney  said  he  wished  to 
plead  other  pleas  ; to  which  plaintiff’s  attorney  agreed,  and 
said  he  would  give  him  notice  of  trial  and  issue  book  on 
receiving  the  pleas,  to  all  of  which  the  defendant’s  attorney 
assented : that  during  the  assizes  he  several  times  asked 
defendant’s  attorney  for  his  pleas,  and  was  told  they  were 
not  yet  ready ; and  getting  no  such  pleas,  and  believing  it 
was  not  seriously  intended  to  contest  the  case,  he  served 
notice  of  trial,  and  issue  book,  which  defendant’s  attorney 
received  without  objection,  and  merely  said,  “ he  did  not 
think  the  case  would  be  tried  as  there  were  then  a number  of 
cases  before  it,  and  that  the  court  would  close  so  soon.” 
That  if  defendant’s  attorney  had  not  agreed  to  accept  a de- 
claration, and  to  plead  as  before  stated,  plaintiff’s  attorney 
would  have  served  a declaration  according  to  the  ordinary 
practice,  as  he  had  then  abundance  of  time  to  do  so,  and  to 
try  the  case  at  the  assizes  : that  the  deputy  sheriff  has 
repeatedly,  since  the  commencement  of  this  suit,  promised 
plaintiff’s  attorney  to  pay  the  moneys ; and  that  delay  is  the 
sole  object  of  this  application ; and  that  since  the  verdict 
was  rendered,  he  has  offered  to  pay  the  moneys  within  a few 
days,  as  he  said,  if  plaintiff’s  attorney  would  not  charge  any 
costs. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I have  no  doubt  the  arrangement  referred  to  in  the 
affidavits  of  both  the  attorneys  was  originally  made  in  good 
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faith,  and  with  a mutually  good  understanding.  It  is  impos- 
sible to  doubt  its  purport  and  meaning.  The  plaintiff’s 
attorney  having  delayed  from  the  entry  of  appearance,  or 
more  correctly  speaking,  from  the  end  of  the  vacation,  to 
file  and  serve  his  declaration,  and  being  at  last,  as  he  swears, 
pressed  for  time,  having  to  attend  the  Cornwall  assizes, 
applied  to  the  defendant’s  attorney  to  know  if  he  would 
accept  and  plead  to  the  declaration  if  served  after  his  return, 
in  other  words,  if  he  would  plead  in  a shorter  time  than 
according  to  the  practice  he  was  bound  to  do,  so  that  the 
cause  might  be  entered  for  trial  at  the  ensuing  assizes  at 
Cobourg.  To  this  I feel  no  doubt,  the  defendant’s  attorney 
assented.  For  though  he  states  less  than  this  in  his  own 
affidavit,  as  to  what  plaintiff  s attorney  proposed,  he  does 
state  that  he  agreed  to  the  proposal.  His  affidavit,  I regret 
to  say,  does  not  appear  to  me  to  state  the  matter  ingenuously. 
An  agreement  to  accept  the  declaration  after  the  plaintiff’s 
attorney  should  return  from  Cornwall,  without  other  terms  or 
conditions, amounted  to  nothing.  The  plaintiff’s  attorney  could 
serve  his  declaration  as  well  after  his  return  as  before  he  went, 
and  when  it  was  served  with  a proper  notice  to  plead,  the  defen- 
dant’s attorney  must  have  pleaded  according  to  the  practice, 
or  let  judgment  go  by  default.  There  must  have  been  an 
understanding  with  reference  to  the  Cobourg  assizes,  as 
sworn  to  by  the  plaintiff  s attorney,  and  the  true  nature  of 
it  should  have  appeared  in  the  affidavit  of  the  defendant’s 
attorney,  instead  of  the  partial  account  of  it  which  is  given. 
I think  the  understanding  no  doubt  was,  that  the  defendant’s 
attorney  would  meet  the  request  made  to  him  in  the  spirit  in 
which  it  was  made,  namely  to  accept  the  declaration,  and 
plead  to  it  so  that  the  cause  might  be  tried  at  the  ensuing 
assizes,  and  I am  quite  willing  to  believe  that  the  arrangement 
would  have  been  carried  out,  if  no  third  party  had  intervened 
between  the  two  attorneys.  I infer  both  from  the  direct  state- 
ments of  the  plaintiffs  attorney,  and  from  the  absence  of 
any  pretence  that  there  is  a meritorious  defence,  or  that  the 
verdict  has  been  taken  for  more  than  is  justly  due,  that  the 
whole  object  is  to  delay  the  payment  of  money  which  the 
plaintiff  ought  to  recover ; and  that  the  deputy  sheriff,  who 
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swears  that  he  is  the  only  person  interested  in  the  event  of 
the  verdict  being  allowed  to  stand,  interfered  with  the 
arrangements  between  the  attorneys,  and  endeavoured,  and 
more  successfully  than  should  have  been  the  case,  to  gain  an 
advantage  to  himself  at  the  expense  of  the  attorney’s  charac- 
ter for  fair  dealing  in  this  transaction.  From  the  affidavit  of 
the  defendant’s  attorney  it  appears  he  retained  the  issue  book 
and  notice  of  trial,  though,  when  informed  by  the  plaintiff’s 
attorney  that  he  had  pleaded  the  general  issue,  he  swears  he 
objected,  an  objection  fully  explained  by  the  opposite  party’s 
affidavit,  which  states  that  he  desired  to  plead  other  pleas. 

The  plaintiff’s  attorney  is  not  wholly  free  from  blame. 

If  he  had  not  put  off  declaring  till  the  last  moment,  he 
would  have  been  under  no  necessity  to  ask  for  any  indul- 
gence or  accommodation,  and  when  he  did  so  he  ought,  for 
the  sake  of  both  parties,  and  to  prevent  any  misunderstand- 
ing, to  which  some  future  and  unforeseen  occurrence  might 
give  rise,  to  have  had  the  arrangement  reduced  to  writing. 

I can  hardly  say  the  affidavits  are  contradictory.  The 
principal  difference  is  that  the  defendant  withholds  what 
the  plaintiff’s  attorney  swears  was  part  of  the  arrangement, 
and  what,  for  reasons  already  given,  I believe  must  have 
been  so. 

I take  it  to  be  established  sufficiently  that  the  agreement 
was,  that  the  plaintiff’s  attorney  should  not  be  thrown  over 
the  assizes,  and  I also  think  that  the  reason  why  the  defend- 
ant’s attorney  readily  assented,  was  the  consciousness  that 
there  was  no  real  defence  to  the  action.  Upon  this  state  of 
facts,  I think  that  the  defendant’s  attorney  ought  to  have 
pleaded,  and  I must  say  that  the  references  to  the  deputy 
sheriff  as  detailed,  do  not  in  my  opinion  afford  any  satis 
factory  excuse  for  his  not  doing  so.  The  question  to  the 
deputy,  whether  he  would  be  prepared  to  go  on  with  his 
defence,  when,  from  what  is  disclosed  to  us,  there  was  no 
defence,  produces  no  favourable  impression  on  my  mind.  It 
looks  fully  as  much  like  the  seeking  an  excuse  to  evade  the 
previous  arrangement,  as  like  a bona  fide  inquiry  addressed 
to  the  real  defendant,  who  was  or  ought  to  have  been  fully 
apprised  of  the  understanding  between  the  two  attorneys. 
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Still  it  was  no  part  of  the  original  arrangement  that  the 
plaintiffs  attorney  should  he  permitted  to  put  in  a plea  if 
the  defendant’s  attorney  did  not.  And  if  the  defendant’s 
attorney,  on  being  apprised  of  this,  had  acted  unequivocally, 
had  repudiated  the  plea,  refused  the  issue  and  notice  of  trial, 
and  given  notice  that  if  plaintiffs  attorney  proceeded,  it 
would  be  on  the  peril  of  a motion  to  set  the  whole  aside, 
he  would  have  stood  in  a less  unfavorable  light,  and  might 
with  much  more  justice  have  claimed  to  succeed.  This  was 
not  his  course ; but  referring  again  to  the  affidavit  of  the 
plaintiff’s  attorney,  he  temporised  and  spoke  of  putting  in 
other  pleas,  and  expressed  his  doubt  if  the  cause  could  be 
tried,  for  want  of  sufficient  time,  and  does  not  assert 
any  thing  inconsistent  with  an  agreement  not  to  throw  the 
plaintiff’s  attorney  over  the  assizes. 

Considering  the  whole  matter,  I think  myself  warranted 
in  treating  his  conduct  as  amounting  to  an  acquiescence  in 
the  course  followed  by  the  plaintiff’s  attorney  in  putting  in  a 
plea  and  entering  the  record  as  a waiver  of  objection,  which 
if  not  waived,  must  have  been  fatal.  Either  this  conclu- 
sion must  be  adopted  or  we  must  give  effect  to  the  deliberate 
violation  of  an  arrangement  between  the  two  attorneys  for 
the  benefit  of  the  real  defendant,  the  deputy  sheriff,  who  is 
charged  with  a breach  of  official  duty  to  the  plaintiff’s  preju- 
dice, and  who  does  not  pretend  to  have  any  just  defence. 

There  is  no  doubt  which  of  the  two  is  the  rightful  conclu- 
sion, and  I am  of  opinion  the  facts  are  sufficient  to  warrant 
us  in  adopting  it.  No  application  was  made  on  the  part  of 
the  defendant  under  the  159th  section  of  the  C.  L.  P.  Act, 
1856,  for  leave  to  make  affidavits  in  reply ; and  I rely  on 
the  additional  facts  contained  in  the’  affidavit  of  plaintiff’s 
attorney  as  giving,  in  connexion  with  those  filed  on  making 
the  application,  the  whole  truth  of  the  case. 

I think  the  rule  should  be  discharged  with  costs. 

Rule  discharged. 
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Junkin  v.  Davis  et  al. 

Foreign  judgment — What  proof  of,  required. 

In  an  action  brought  on  a foreign  judgment,  the  objections  to  which  were,  1st. 
That  it  did  not  appear  the  court  was  one  of  record.  2nd.  That  the  exem- 
plification was  not  under  the  seal  of  that  court — First , because  the  clerk’s 
certificate  states  it  to  be  the  seal  of  his  office.  Second,  because  on  the  seal  it 
is  apparent  that  it  is  not  the  seal  of  the  tenth,  (of  which  it  purported  to  be) 
but  of  the  fourteenth  district. 

Held,  1st.  That  the  exemplification  proved  the  court  to  be  one  of  record, 
and  2nd.  That  the  seal  on  its  face  appearing  to  be  of  the  fourteenth  dis- 
trict, and  purporting  to  be  of  the  tenth  judicial  district,  and  no  extraneous 
evidence  being  offered  to  remove  the  ambiguity,  it  is  not  sufficiently  proved. 
Draper,  C.  J.,  dissenting. 

Debt  on  a judgment  recovered  on  the  29th  of  March, 
1855,  at  the  court  of  judicature  of  the  United  States  of 
America,  holden  at  the  county  of  Nevada,  in  the  State  of 
California,  before  the  Hon.  William  J.  Barbour,  judge  of 
the  district  court  for  the  tenth  judicial  district,  for  $1,725 
damages,  and  $246  10c.  costs,  in  assumpsit. 

Pleas  1.  Never  indebted.  2nd.  That  though  the  said  judg- 
ment was  in  fact  obtained,  neither  of  the  defendants  were  at 
the  time  of  the  commencement  of  that  action,  or  at  any  time 
since,  within  the  State  of  California,  or  at  any  place  within 
the  jurisdiction  of  the  court  in  which  such  judgment  was  re- 
covered; that  they  were  not  served  with  any  process,  issuing 
out  of  such  court,  nor  had  they  notice  of  such  process;  nor 
did  they  appear  in  the  said  court  to  answer  the  plaintiff  in 
the  said  action ; nor  had  they  any  knowledge  or  notice  that 
the  said  action  was  brought  or  was  pending.  To  which  the 
plaintiff  replied  de  injuria . 

At  the  trial  at  the  last  Niagara  assizes,  before  Sir  J.  B. 
Robinson , C.  J.,  the  plaintiff  put  in  an  exemplification  of  a 
judgment  entitled  : 

’<  State  of  California,  1 l o 

County  of  Nevada,  j ' In  the  District  Court  for 
the  tenth  judicial  district,  June  term,  A.D.  1854/' 

On  this  exemplification  the  plaintiff’s  complaint  or  cause 
of  action  on  promise  is  set  out,  and  plaintiff’s  affidavit  of  the 
truth  thereof  ; and  after  setting  forth  that  defendants  had 
left  California,  and  an  order  for  service  of  process  on  them, 
by  public  advertisement  for  a given  period,  and  proof  of  such 
advertisement,  the  answer  of  the  defendants  is  set  out,  veri- 
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fied  by  the  affidavit  of  one  of  them  sworn  5th  February,  1855, 
before  a commissioner  for  taking  affidavits,  in  the  county  of 
Norfolk,  in  this  province.  An  affidavit  of  C.  A.  Tweed  is  next 
set  forth,  stating  that  in  consequence  of  a letter  of  the  de- 
fendants (which  was  addressed  to  the  clerk  of  the  county  court, 
requesting  said  clerk  to  employ  a lawyer  for  them),  being 
handed  to  him,  he  undertook  the  defence,  and  came  to  an 
understanding  with  the  plaintiff’s  attorney  as  to  the  filing  of 
the  answer  of  the  defendants,  and  also  taking  the  evidence  of 
one  Templeton  without  a commission  ; that  he  prepared  the 
answer  and  sent  it  to  defendants,  and  that  such  answer  duly 
sworn  to  was  received  by  the  clerk  of  the  court,  and  stating 
other  facts  as  to  the  testimony  of  Templeton,  on  which  he 
grounded  an  application  to  the  court  for  delay.  An  entry  also 
appears,  that  on  the  11th  September,  1854,  by  consent  of 
counsel, it  was  ordered  that  thecase  be  continued  to  thefollow- 
ing  (December)  term.  In  December  term,  there  was  an  order 
that  the  default  of  the  defendants  in  not  appearing  and 
answering  be,  “ and  the  same  is  hereby  ” entered.  There  is 
an  entry  on  the  next  day,  that  the  defendants’  default  be  set 
aside,  and  that  he  (they)  have  leave  to  file  his  (their)  answer 
herein.  Then  comes  an  entry  dated  29th  March,  1855,  stating 
among  other  things,  that  “it  is  ordered  that  the  answer  filed 
herein  be,  and  the  same  is  hereby  stricken  out,”  and  that  the 
jury  find  for  plaintiff,  $1,725,  for  which  sum  and  costs  judg- 
ment is  thereupon  given.  On  the  19th  April,  1855,  a motion 
of  defendants’  counsel  to  vacate  and  set  aside  the  judgment, 
was  argued  before  the  court,  and  it  was  ordered  “ that  said 
motion  be  and  the  same  is  hereby  overruled.”  Then  comes 
an  entry  as  follows : 

“ John  Junkin,  junior,  1 District  Court  of  March 
v.  vTerm,  A.D.  1855. 

Hall  Davis  & Alonzo  W.  Davis.”  J March  29th,  1855. 

“ And  now,  at  this  day  come  the  parties  by  their  respective 
counsel,  and  a jury  being  duly  impannelled  and  sworn,  and 
a trial  of  said  cause  being  had,  and  the  jury  having  returned 
into  court  a verdict  against  the  defendants  and  in  favour  of 
the  plaintiff,  it  is  ordered  and  adjudged  that  the  said  plain- 
tiff do  have  and  recover  of  and  from  the  said  defendants  the 
sum  of  $1,725,  besides  $64  50c.  damages  and  costs  of  suit, 
taxed  at  £264  10c.,  and  that  execution  be  awarded  him.” 

52  6 C.P. 
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Copies  of  the  affidavits  of  the  defendants,  and  of  the  plain-  . 
tiff’s  attorneys,  used  before  the  court,  as  to  the  striking  out 
defendants’  answer,  &c.,  were  also  set  out. 

To  the  whole  is  appended  a certificate  as  follows  : 

“ State  of  Califoknia,  ) ^ g I,  J ohn  H.  Bostwick,  clerk 
County  of  Nevada.  ) ' * of  the  district  court,  in  and 

for  Nevada  County,  in  the  State  of  California,  do  hereby 
certify  and  make  known  that  the  foregoing  statement  and 
transcript  is  a true  copy  of  the  complaint,  answer,  pleadings, 
papers,  minutes,  entries,  records  and  proceedings  in  the  above 
entitled  cause,  as  the  same  appears  from  and  now  is  of  record 
in  my  office,  fully  and  fairly  transcribed  and  set  forth. 

In  witness  whereof,  I have  hereunto  set  and 
signed  my  hand,  and  affixed  the  seal  of  my 
said  office,  the  eleventh  day  of  July,  A.D.  1855. 
(Signed)  J.  H.  Bostwick, 

Clerk,  District  Court. 

The  legend  round  the  margin  of  the  seal  was  “ District 
Court,  14th  District,  Nevada  County,  California;”  and  a 
certificate  signed  “ Wm.  T.  Barbour,  District  Judge,  10th 
Judicial  District,  California,”  that  John  H.  Bostwick,  whose 
name  appears  to  the  above  certificate,  was  and  is  clerk  of  the 
court  whose  records  he  certifies;  that  his  signature  is  genuine, 
and  the  certificate  in  due  form  of  law,  and  that  full  faith  and 
credit  is  due  and  should  of  right  be  given  to  all  the  official 
acts  of  the  said  John  H.  Bostwick,  as  such  clerk. 

And  at  the  end,  is  a certificate  purporting  to  be  of  the 
Secretary  of  State,  under  the  seal  of  the  State  of  California, 
that  William  T.  Barbour  was  duly  elected,  commissioned  and 
qualified  judge  of  the  tenth  judicial  district  of  the  State  of 
California,  and  as  such  was  at  the  time  of  executing  the  fore- 
going certificate,  authorised  by  law  to  sit  as  judge,  and  hold 
the  terms  of  said  district  court  in  the  county  of  Nevada,  and 
state  aforesaid,  and  that  full  faith  and  credit  should  be  given 
to  all  his  official  acts. 

This  was  the  plaintiff’s  case.  For  the  defence  it  was 
objected  that  it  did  not  appear  the  foreign  court  was  a court 
of  record,  and  next,  that  the  exemplification  was  not  under 
the  seal  of  that  court,  first,  because  the  clerk’s  certificate 
states  it  be  the  seal  of  his  office,  and  second,  because  on  the 
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seal  it  is  apparent  that  it  is  not  the  seal  of  the  tenth,  but  of 
the  fourteenth  district.  Both  objections  were  overruled,  and 
a verdict  was  directed  for  the  plaintiff,  with  leave  to  de- 
fendant to  move  to  enter  a nonsuit  or  a verdict  for  himself 
if  the  court  should  be  of  opinion  that  the  record  as  it  appeared 
sustained  the  second  plea. 

In  Easter  Term,  Connor , Q.  C.,  obtained  a rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  and  the  reception 
of  improper  evidence,  or  for  a verdict  for  defendant  ; or  a 
nonsuit  to  be  entered  pursuant  to  leave  reserved.  And  in 
the  following  term,  no  one  shewing  cause,  he  supported  his 
rule,  insisting  that  the  inscription  on  the  face  of  the  sea] 
destroyed  the  presumption  of  its  being  genuine.  That  though 
the  court  would  give  credence  to  the  exemplification,  merely 
because  it  purposed  to  be  the  seal  of  the  court,  yet  that  the 
statute  did  not  make  the  seal  conclusive  evidence,  for  it 
might  be  proved  aliunde  not  to  be  a genuine  seal,  and  then 
the  exemplification  could  not  be  received.  That  such  evidence 
need  not  necessarily  be  extrinsic,  and  here  the  seal  itself 
shewed  it  was  not  the  seal  of  the  tenth  judicial  district.  He 
cited  Doe  Duncan  v.  Edwards,  9 A.  & E.  555 : Woodruff  v. 
Walling,  12  U.  C.  Q.  B.  501. 

Draper,  C.  J. — Our  statute  13  and  14  Vic.,  ch.  19,  sec.  1, 
enacts  that  any  judgment,  decree,  or  other  judicial  proceeding 
recovered,  made,  had  or  taken  in  any  of  the  superior  courts  of 
law  or  equity,  or  bankruptcy  in  England,  Ireland,  or  Scotland, 
or  in  any  court  of  record  in  Lower  Canada,  or  in  any  court  of 
record  in  the  United  States,  or  of  any  state  of  the  United 
States  of  America,  shall  and  may  be  proved  in  any  such 
action  or  proceeding,  either  by  law  or  in  equity  in  Upper 
Canada,  in  which  proof  of  any  such  judgment,  decree,  or  judi- 
cial proceeding,  shall  be  necessary  or  required  by  an  exempli  - 
cation  of  the  same,  under  the  seal  of  said  courts  respectively, 
without  any  proof  of  the  authenticity  of  such  seal  or  other 
proof  whatever , in  the  same  manner  as  any  judgment,  decree, 
or  similar  judicial  proceeding  of  any  of  the  superior  courts  of 
common  law  or  equity  in  Upper  Canada,  is  proved  by  an 
exemplification  thereof  in  any  judicial  or  other  proceeding 
in  the  said  last-mentioned  courts  respectively. 
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The  latter  part  of  the  section  aibove  quoted  “ in  the  same 
manner ,”  &c.,  is  in  effect  directing  the  courts  to  take  judicial 
notice  of  the  seal  of  foreign  courts  of  record,  for  it  is  in  that 
manner  the  exemplification  of  any  judgment  in  our  own 
courts  is  proved,  by  mere  production  of  the  copy  of  the  judg- 
ment under  the  seal  of  the  court,  which  proves  itself,  for  I 
take  judicial  notice  to  mean  the  taking  a thing  as  proved 
without  requiring  or  receiving  any  proof  of  that  thing,  and  as 
I understand  the  law,  a judicial  notice  is  not  taken  as  of  a 
matter  of  evidence  to  be  submitted  to  the  jury,  but  as  a 
matter  of  fact  sufficiently  taken  to  be  established. 

It  would  be  difficult  to  use  plainer  affirmative  language  to 
indicate  the  intention  of  the  legislature  that  an  exemplifica- 
tion or  transcript  of  judicial  proceedings  under  the  seal  of  a 
foreign  court  shall  be  received  as  evidence  without  further 
proof.  The  seal  is  said  to  give  authenticity  to  the  transcript, 
the  statute  in  effect  gives  authenticity  to  the  seal.  The  words 
“ purports  to  be,”  or  “purporting  to  be,”  are  not  used, 
which  or  equivalent  expressions  might  import  that  the  court 
is  to  look  at  the  seal  to  see  if,  it  corresponds  with  its  object, 
or  at  least,  is  not  manifestly  repugnant  to  it.  Whatever  be 
its  shape,  impression,  or  legend,  it  is  to  be  received  without 
proof  of  its  authenticity,  as  the  seal  proper  to  be  affixed  to 
the  transcript  without  any  proof  whatever. 

Now,  I must  say  that  in  the  face  of  this  enactment  it 
appears  to  me  difficult  to  hold,  that  the  seal  itself  may  be 
critically  examined,  in  order  to  determine  whether  it  can  be 
judicially  noticed  as  the  seal  of  a court,  that  the  figure  or 
other  object  of  which  it  gives  an  impression,  or  the  words 
inscribed  on  it,  can  be  considered,  in  order  to  see  whether 
they  gave  rise  to  any  doubt  as  to  its  authenticity,  because 
that  is  in  effect  to  assert  that  the  character  of  the  seal  may 
render  extrinsic  evidence  necessary  to  sustain  it.  Without 
denying  that  evidence  to  impeach  it  may  be  received,  I 
think  that  until  that  is  offered,  the  seal,  whatever  “ its  image 
or  superscription  ” may  be,  is  to  be  taken  as  authenticating 
the  transcript. 

Until  it  is  so  taken  and  received,  the  contents  of  the  tran- 
script are  not  before  the  court.  The  exemplification  cannot 
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be  read,  until  the  court  admit  that  the  exemplification  is 
proved,  and  it  is  not  proved  until  the  court  have,  by  taking 
judicial  notice  of  the  seal,  decided  on  the  sufficiency  of  the 
evidence  that  it  is  an  exemplification.  It  is  then  read,  and 
the  argument  of  the  defendant’s  counsel  is  that  the  contents 
of  the  transcript  destroy  that  evidence  by  the  sufficiency  of 
which  alone  we  are  enabled  to  get  at  the  contents,  in  other 
words,  that  as  soon  as  the  seal  has  proved  the  transcript,  the 
transcript  disproves  the  assumed  authenticity  of  the  seal. 

If  no  such  law  were  in  existence,  and  this  exemplification 
were  required  to  be  given  in  evidence,  some  witness  capable 
of  proving  the  seal  must  be  called.  Suppose  him  to  swear 
that  he  knew  the  seal  perfectly,  and  that  this  was  a genuine 
impression  from  it,  just  as  we  now  see  it.  When  the  tran- 
script is  read,  precisely  the  same  difficulty  must  arise.  Either 
it  must  be  contended  that  the  contents  of  the  transcript  would 
rebut  and  repel  the  proof  given  viva  voce  of  the  seal,  or  it 
must  be  admitted,  that  there  is  more  force  is  such  viva  voce 
testimony,  than  in  the  judicial  notice  which  the  statute 
virtually  requires  the  courts  to  take.  No  doubt  the  viva  voce 
testimony  might  be  impeached  by  other  evidence.  I shall 
not  assert  that  the  statutory  evidence  is  not  equally  open  to 
impeachment,  for  that  is  no  part  of  my  present  argument. 
But  until  that  impeachment  is  offered,  I apprehend  the  viva 
voce  testimony  would  prevail  in  the  first  case,  and  if  so,  I do 
not  see  why  not  in  the  last. 

Buchanan  v.  Rucker  (1  Camp.  63)  shews  that  slight  evi- 
dence of  the  seal  of  a foreign  court  is  enough,  and  when  the 
seal  as  such  in  fact,  is  legally  proved,  I cannot  understand 
upon  what  principle  the  words  imprinted  by  it,  can  be  read 
for  the  purpose  of  disproving  it. 

If,  however,  any  such  course  is  open  to  the  defendants,  it 
may  surely  be  properly  urged  that  the  contradictory  proof, 
that  which  is  to  countervail  judicial  notice,  should  be  con- 
clusive in  its  character,  not  the  mere  creation  of  a doubt, 
even  though  it  be  a grave  doubt.  What  is  the  proof  in  this 
case;  that  the  legend  of  the  seal  is  “District  Court,  14th 
District,  Nevada  County,  California,”  and  that  the  transcript 
begins  “ State  of  California,  County  of  Nevada,  L.S.,  in  the 
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district  court  for  the  10th  Judicial  District.”  There  is  not  to 
my  humble  judgment,  any  inevitable  inconsistency  between 
these  two.  The  “fourteenth  district”  of  Nevada  County  may 
be  identical  with  the  “tenth  judicial  district,  for  all  I know 
to  the  contrary.  There  may  be  fourteen  districts  for  some 
purposes,  and  yet  only  ten  for  judicial  purposes,  and  the  seal 
of  the  tenth  judicial  district  may  refer  in  its  legend  to  the 
fourteenth  district,  whatever  that  may  be.  I admit  this  is  a 
species  of  verbal  criticism,  savouring  more  of  subtle  distinc- 
tion than  of  substantial  argument.  But  with  all  deference 
to  contrary  opinions,  I feel  compelled  to  resort  to  it  by  the 
character  of  the  objection  urged  by  the  defendants.  Were  it 
not  for  my  unfeigned  respect  for  the  ability  and  judgment  of 
those  who  differ  from  me,  I should  hold  the  defendants’  pro- 
position utterly  untenable.  If  it  is  correct,  Imustacknowledge 
I am  yet  in  error,  for  I cannot  bring  myself  to  adopt  it.  It 
is  no  part  of  my  argument,  that  proof  of  the  exemplification 
establishes  the  validity  of  the  judgment,  any  more  than  that 
the  exemplification  of  letters  patent  under  the  great  seal  will 
give  force  to  a void  or  voidable  grant.  All  I argue  is  that 
quantum  valeat  it  is  proved  ; when  its  contents  are  examined 
it  may  appear  that  the  court  had  neither  jurisdiction  over 
the  cause,  the  subject  matter,  or  the  parties;  that  the 
defendants  had  no  notice  of  the  suit ; that  the  judgment  was 
procured  by  fraud,  or  is  contrary  to  natural  justice,  or  that 
it  does  not  sustain  the  case  of  the  party  adducing  it,  as  set 
forth  in  his  pleadings.  The  objection  is  not  to  the  quality 
or  effect  of  the  evidence  when  received,  but  to  its  reception- 

But  I think  there  is  even  confirmation  rather  than  contra- 
diction to  be  drawn  from  the  transcript.  It  shews  the  court 
is  a court  of  the  county  of  Nevada,  and  whether  it  be  the 
tenth  judicial  district  of  the  State  of  California,  or  the  four- 
teenth district,  not  expressed  to  be  judicial ; it  is  a district 
court  of  the  county  of  Nevada,  within  that  state,  and  is  a 
court  of  record  of  one  of  the  United  States.  The  seal  at  all 
events  creates  no  doubt  as  to  that,  and  then  it  comes,  I 
think,  within  the  true  intent  and  spirit  of  the  act. 

Moreover,  there  is  a certificate  that  all  is  correct,  under 
the  seal  of  the  State  of  California.  In  England  this  seal 
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would  have  to  be  proved;  but  in  this  province,  it  has,  I think, 
been  the  constant  practice  to  receive  the  seals  of  the  differ- 
ent states  of  the  union  as  evidence  in  our  courts  without 
proof.  The  16  Vic.,  ch.  198.  sec.  6,  expressly  makes  such 
seals  authentic  evidence  in  the  courts  in  Lower  Canada, 
apparently  meant  to  extend  to  them  what  had  been  adopted 
in  practice  as  the  law  here.  If  that  certificate  is  evidence, 
then  the  evidence  of  the  seal  of  the  court  is  corroborated. 

For  myself,  however,  I am  content  to  rest  my  opinion  on 
the  first  ground.  The  objection  that  judgment  was  given 
against  the  defendants  without  notice  or  the  opportunity  of 
being  heard,  fails  when  the  proceedings  are  examined. 

I think  the  rule  should  be  discharged. 

Richards,  J. — By  sec.  7 of  the  Imperial  Statute,  14  & 15 
Vic.,  ch.  99,  it  is  provided  that  all  judgments,  orders,  decrees, 
or  other  judicial  proceedings  of  any  court  of  justice  in  any 
foreign  state,  or  in  any  British  colony,  may  be  proved  in  any 
court  of  justice  either  by  examined  copies  or  by  copies 
authenticated  as  thereinafter  provided,  viz.,  the  authenticated 
copy,  to  be  admissible  in  evidence,  must  purport  to  be  sealed 
with  the  seal  of  the  foreign  or  colonial  court  to  which  the 
original  document  belongs,  or  in  the  event  of  such  court  hav- 
ing no  seal,  to  be  signed  by  the  judge,  or  if  there  be  more  than 
one  judge,  by  any  one  of  the  judges  of  the  said  court,  and 
such  judge  shall  attach  to  his  signature  a statement  in 
writing  on  the  said  copy,  that  the  court  whereof  he  is  judge 
has  no  seal.  But  if  any  of  the  aforesaid  authenticated  copies 
shall  purport  to  be  sealed  or  signed  as  hereinbefore  respect- 
ively- directed,  the  same  shall  respectively  be  admitted  in 
evidence  in  every  case  in  which  the  original  document  could 
have  been  received  in  evidence  without  any  proof  of  a seal 
where  a seal  is  necessery,  or  of  the  signature,  or  of  the 
truth  of  the  statement  attached  thereto,  where  such  signa- 
ture and  statement  are  necessary,  or  of  the  judicial  character 
of  the  person  appearing  to  have  made  such  signature  and 
statement. 

See  Doe  Duncan  v.  Edwards,  9 A.  & E.  555  ; Woodruff  v.  Walling,  12  Q.  B. 
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Provincial  Statute  13  & 14  Vic.,  ch,  19,  sec.  1,  enacts  that 
any  judgment,  decree,  or  other  judicial  proceeding  recovered, 
made,  had,  or  taken  in  any  of  the  superior  courts  of  law? 
equity,  or  bankruptcy  in  England,  Ireland  or  Scotland,  or  of 
any  court  of  record  in  Lower  Canada,  or  in  any  court  of 
record  of  the  United  States,  or  of  any  state  of  the  United 
States  of  America,  shall  and  may  be  proved  in  any  such 
action  or  proceeding  either  at  law  or  equity  in  Upper  Canada, 
in  which  proof  of  any  such  judgment,  decree,  or  judicial  pro- 
ceeding shall  be  necessary  or  required,  by  an  exemplification 
of  the  same  under  the  seal  of  the  said  courts  respectively, 
without  any  proof  of  the  authenticity  of  such  seal  or  other 
proof  whatever  in  the  same  manner  as  any  judgment,  decree, 
or  similar  judicial  proceeding  of  any  of  the  superior  courts 
of  common  law  or  equity  in  Upper  Canada,  is  proved  by  an 
exemplification  thereof  in  any  judicial  or  other  proceeding  in 
the  said  last  mentioned  courts  respectively. 

The  certificate  appended  to  the  copy  of  the  judgment  pro- 
duced is  as  follows  : 

“ State  of  California,  i I,  John  H.  Bostwick,  clerk  of 
Nevada  County.  j the  District  Court,  in  and  for 
Nevada  County,  in  the  State  of  California,  do  hereby  certify 
and  make  known  that  the  foregoing  statement  and  transcript 
is  a true  copy  of  the  complaint,  pleadings,  records  and  pro- 
ceedings in  the  above  entitled  cause^  as  the  same  appear 
from,  and  now  are  of  record  in  my  office,  fully  and  fairly  tran- 
scribed and  set  forth. 

In  witness  whereof,  I have  hereunto  set 
and  signed  my  hand,  and  affixed  the  seal  of 
my  said  ojjfice,  the  eleventh  day  of  July, 
A.D.  1855. 

(Signed)  J.  W.  Bostwick. 

The  complaint  itself  is  entitled,  “ in  the  District  Court  for 
the  tenth  Judicial  District,  same  term,  A D.  1854,  with  a 
venue  in  the  margin,”  State  of  California,  county  of  Nevada, 
S.S.  The  affidavit  of  plaintiff,  verifying  the  statement  in 
the  complaint  is  made  on  the  19th  of  May,  1854,  before 
William  S.  Patterson,  clerk. 

Next  in  order  follows  a summons  with  the  same  margin, 
addressed  to  the  defendants,  commanding  them  to  appear 


S 14th  Dist. 


O 

-g  Vignette,  p 
'E 


*I«0 


DUNKIN  V.  JAVIS  ET  AL. 


417 


and  answer  within  forty  days  after  the  service  of  this  writ, 
the  complaint  of  the  plaintiff,  now  on  file  in  the  clerk’s  office 
of  the  District  Court  aforesaid,  (sic)  it  is  attested  as  follows  : 

Witness,  Wm.  S.  Patterson,  County  Clerk, 
of  Nevada  County,  with  the  seal  of  said  court 
affixed,  this  19th  day  of  June,  A.D.  1854. 
(Signed)  Wm.  S.  Patterson, 

Clerk. 

The  next  document  is  an  order  allowing  service  of  the 
summons  by  publishing  a copy  for  forty  days  in  a news- 
paper, and  is  signed, 

By  order  of  J.  H.  Caswell, 

County  Judge. 

Attest,  Wm.  S.  Patterson, 

Clerk  District  Court. 

On  the  29th  of  March,  1854,  an  affidavit  was  made  by  the 
defendants  attorney,  before  H.  V.  Hubert,  deputy  clerk  of 
the  District  Court. 

We  further  find  it  stated  as  part  of  the  proceedings  : — 

“ At  a District  Court  in  the  J udicial  District  held  in  and 
for  the  County  of  Nevada,  at  the  court  house  in  the  City  of 
Nevada,  in  said  county,  of  June  term,  1850.  Friday  morn- 
ing, July  14th,  1854:  court  met  pursuant  to  adjournment: 
Present,  Hon.  William  J.  Barbour,  district  judge.” 

The  subsequent  sittings  of  the  court  appear  to  have  been 
held  before  the  same  judge,  and  on  the  29th  of  March,  1855, 
the  jury  found  a verdict  for  the  plaintiff  $1,725,  and  on  the 
29th  of  March,  final  judgment  is  given  against  defendants 
for  the  damages  found  by  the  jury;  and  $246  and  ten  cents 
costs,  and  execution  was  awarded  thereon;  on  the  3rd  of  April 
1855,  C.  L.  Smith,  plaintiff’s  attorney,  made  an  affidavit  in 
the  cause  before  J.  H.  Caswell,  county  judge,  and  then  comes 
the  certificate  signed  by  Bostwick  as  clerk. 

On  the  16th  of  July,  1856,  William  J.  Barbour,  judge  of 
the  tenth  Judicial  District,  in  the  State  of  California,  certi- 
fied under  his  hand  that  John  H.  Bostwick,  whose  name 
appears  to  the  above  certificate  to  the  foregoing  record,  was 
and  is  a clerk  of  the  court  whose  record  he  certified,  that  his 
signature  was  genuine,  and  that  the  certificate  was  in  due 
form  of  law,  and  that  full  faith  and  credit  is  due  and  should 
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of  right  be  given  to  all  the  official  acts  of  the  said  John  H. 
Bostwick  as  such  clerk,  the  judge  signs  this  certificate,  adding 
after  ’ his  name  District  Judge,  tenth  Judicial  District, 
California. 

On  the  same  day  the  Secretary  of  State  for  the  State 
of  California,  under  the  seal  of  the  State,  certified  that 
Wm.  J.  Barbour  was  duly  elected,  commissioned  and  qualified, 
Judge  of  the  Tenth  Judicial  District  of  the  State  of  Cali- 
fornia* **and  as  such  he  was  at  the  time,  of  executing  the 
foregoing  certificate  authorised  by  law  to  sit  as  judge  and 
hold  the  terms  of  said  District  Court  in  the  County  ofNevada, 
and  that  full  faith  and  credit  should  be  given  to  all  his 
- official  acts. 

There  can  be  no  doubt  that  formerly,  in  cases  where  the 
seal  of  a corporate  body  was  attached  to  any  instrument 
offered  in  evidence,  which  instrument  derived  its  legal  effect 
from  such  seal,  it  was  necessary  that  it  should  be  proved  in 
fact  that  such  seal  was  that  of  the  particular  corpora- 
tion—8 T.  R.  406;  3 East,  221;  1 R.  & M.  306.  The 
same  principle  was  settled  with  regard  to  the  seals  of 
inferior  and  foreign  courts.  The  imperial  statute  8 & 9 
Vic.,  ch.  113,  sec.  1,  allows  proof  of  by-laws,  &c.,  of  corpora- 
tions, to  be  made  by  a certified  copy,  purporting  to  be  under 
the  seal  of  the  corporation  without  any  proof  of  the  seal,  and 
in  that  respect  the  statute  14  & 15  Vic.,  ch.  99,  substantially 
follows  it  with  regard  to  foreign  judgments,  &c.  Were  it 
not  for  these  and  similar  enactments  in  England  and  in  this 
country  where  these  documents  were  offered  in  evidence,  the 
seals  appended  thereto  must  be  proved  by  some  person 
acquainted  with  them. 

The  observation  of  Lord  Denman,  in  Doe  Duncan  and 
Edwards  (9  A.  & E.  554),  is  as  follows:  The  principle- re- 
cognised in  practice  seems  to  be  that  when  the  seal  pur- 
ports to  be  that  of  the  court  we  take  notice  that  it  is  so. 
It  seems  to  me  the  converse  of  the  proposition  ought  to  hold 
good,  that  when  the  seal  on  the  face  of  it  purports  to  be  the 
seal  of  another  court,  we  should  not  hold  it  to  be  the  seal  of 
that  court  whose  record  is  to  be  proven  merely  because  it 
happens  to  be  appended  to  the  exemplification  of  such 
record. 
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The  statute  to  which  Lord  Denman  was  applying  the  rule 
of  decision  in  the  words  quoted  from  him,  was  the  imperial 
statute  7 Geo.  IV.,  ch.  57,  sec.  76,  which  provided  that 
copies  of  the  schedule  and  other  proceedings  purporting  to  be 
signed  by  the  officer,  &c.,  and  “ sealed  with  the  seal  of  the 
said  court  (Insolvent  Debtors  Court),  are  to  be  admitted  ” 
without  any  proof  whatever  given  of  the  same,  further  than 
that  the  same  is  sealed  with  the  seal  of  the  said  court,  and 
the  subsequent  statute,  1 & 2 Vic.,ch.  110.  sec.  105,  made  the 
copies  of  proceedings  evidence  on  their  “purporting  to  be 
sealed  with  the  seal  of  the  said  court/’ 

It  may  be  urged  that  the  certificates  of  the  judge  and  of 
the  clerk  of  the  court  respectively,  as  well  as  that  of  the 
secretary  of  state,  may  be  taken  to  verify  the  record  and  the 
seal  to  it.  The  case  of  Henry  v.  Adey  (3  East’s  Reports, 
221),  seems  to  conflict  with  that  view,  the  court  in  giving 
judgment  in  that  case  observes,  “ that  proving  the  judge’s 
handwriting  could  not  advance  the  proof  of  the  seal  unless 
by  considering  him  in  the  nature  of  a witness  to  it ; that  is , 
as  I understand,  as  being  a witness  present  at  the  time  the 
seal  was  appended. 

The  certificate  of  the  clerk  does  not  say  that  the  proceed- 
ing are  amongst  the  files  and  proceedings  of  the  court,  but 
amongst  the  records  and  proceedings  in  the  cause  of  record 
in  his  office  ; nor  does  he  certify  that  he  affixes  the  seal  of 
the  court,  but  merely  the  seal  of  his  office,  and  the  seal 
appears  to  be  the  seal  of  the  fourteenth  Judicial  District, 
which  may  be  a seal  of  his  office,  but  the  court  of  which  we 
require  a seal  is  the  tenth  Judicial  District,  the  records  and 
proceedings  of  which  may  be  in  his  custody  as  well  as  those 
of  the  fourteenth  Judicial  District.  Many  of  the  observa- 
tions of  Mr.  Justice  Burns  in  giving  judgment  in  Woodruff 
v.  Walling  (12  U.  C.  R.,  501),  will  apply  to  this  case,  and  it 
is  probable  the  county  clerk  is  ex  officio  clerk  of  the  district 
courts  both  in  New  York  and  California. 

I cannot  bring  myself  to  the  conclusion  that  the  legislature 
meant  to  declare  that  the  mere  production  of  a transcript  of 
the  proceedings  or  judgment  of  a foreign  court  verified  by  a 
seal,  which  by  it£  own  superscription  is prima  facie  not  the 
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seal  of  the  court  whose  proceedings  it  attests,  should  be  suffi- 
cient evidence  to  prove  those  proceedings.  If  an  exemplifi- 
cation of  a judgment  of  the  Court  of  Queen’s  Bench,  in  this 
province,  were  produced  at  nisi  prius , verified  by  the  seal 
of  the  Court  of  Common  Pleas,  I do  not  think  such  judgment 
could  on  that  seal  be  received  as  legally  proven ; and 
inasmuch  as  the  statute  says  these  foreign  judgments  shall 
be  proved  in  the  same  way  as  judgments  of  our  own  courts, 
I do  not  well  see  how  we  can  say  that  the  seal  referred 
to  proves  the  judgment  for  which  this  action  is  brought. 
I think  our  statute  may  well  be  interpreted  to  mean  sub- 
stantially what  the  imperial  statute  enacts,  that  when  the 
seal  purports  to  be  the  seal  of  the  foreign  court  it  shall 
be  received  as  evidence,  at  all  events  when  the  seal  pur- 
ports to  be  the  seal  of  another  court,  it  ought  not  to  be 
held  to  prove  a document  with  which  it  does  not  appear 
necessarily  to  have  any  connexion.  If  it  could  be  shewn 
as  a matter  of  fact  by  other  evidence  than  itself  that  it  was 
the  seal  of  the  court  whose  proceedings  it  assumes  to  verify, 
then  the  ambiguity  would  be  removed,  but  until  that  is 
shewn  it  must  be  ambiguous.  I think  it  will  be  carrying 
the  doctrine  of  “ omnia  rite  actce”  to  an  unreasonable  ex- 
tent to  presume  that,  in  favour  of  the  seal  which  the  legend 
on  the  face  of  it  repels. 

I am  therefore  of  opinion  that  there  was  no  sufficient  evi- 
dence to  prove  the  foreign  judgment  declared  upon  in  the 
cause,  and  that  there  must  be  a nonsuit  pursuant  to  leave 
reserved.  In  arriving  at  this  conclusion,  I necessarily  do  so 
with  great  distrust  of  my  own  judgment,  inasmuch  as  it  dif- 
fers from  that  of  his  lordship  the  Chief  Justice,  and  from 
the  impression  formed  at  the  trial  by  the  Chief  Justice  of 
Upper  Canada ; but  having  given  the  subject  my  best  consid- 
eration, I have  been  unable  to  form  any  other  judgment  in 
the  matter  than  the  one  I have  expressed,  and  having  formed 
that  judgment  it  is  my  duty  to  pronounce  it. 

Hag  arty,  J.,  concurred  with  Richards,  J. 

Rule  absolute.  Draper,  C.  J.  dissenting. 
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Reist  v.  The  Grand  Trunk  Railway  Company. 

Under  the  14  & 15  Vic.,  ch.  51,  where  a railway  company’s  line  severs  a farm, 
it  is  primd  facie  their  duty  to  construct  a farm  crossing  and  the  fact  of 
their  having  commenced  the  construction  of  such  a crossing  at  a particular 
place  and  afterwards  desisted  at  the  request  of  the  owner,  does  not  pre- 
vent the  owner  from  recovering  damages  as  for  a continuing  breach. 

The  declaration  stated  that  plaintiff  was  possessed  of  lot 
No.  105,  in  the  Upper  Block  of  the  Township  of  Waterloo. 
That  defendants  located  their  line  of  railway  across  that  lbt, 
and  took  from  plaintiff  a certain  portion  of  his  lot,  being 
required  for  the  purpose  of  the  railway,  containing  4^  acres, 
and  constructed  their  railway  thereon,  both  by  cutting 
trenches  and  by  embankments.  That  the  land  so  taken  and 
the  trenches  and  embankments  so  made  completely  severed 
and  still  severs  the  close  of  the  plaintiff  into  two  distinct 
portions,  which  adjoin  the  railway  bn  each  side  thereof,  and 
therefore  it  became  the  duty  of  defendants,  within  a reason- 
able time  after  their  taking  plain  tiffs  land,  to  construct 
across  the  railway  a suitable  and  convenient  farm -crossing, 
road-way,  or  bridge,  for  the  purpose  of  connecting  the  said 
portions  of  the  plaintiff’s  close.  Breach,  that  they  have  not 
constructed,  &c.  Second  count,  stating  the  duty  of  defend- 
ants to  be,  to  construct  within  six  months  after  the  taking 
of  plaintiff’s  lands  and  the  making  of  the  bedway  of  the  rail- 
way, a suitable  farm-crossing,  &c.  Breach,  not  constructing 
within  six  months,  nor  since,  &c.  Third  count,  stating  the 
duty  to  construct  within  six  months  after  request,  a suitable 
farm-crossing,  &c.  Averment  of  request  and  breach  as  be- 
fore. Plea,  not  guilty  by  statute. 

The  case  was  tried  at  Berlin,  in  October,  1855,  before 
McLean,  J.  It  appears  that  the  railway  was  carried  across 
plaintiff’s  lot,  and  that,  in  November  1854,  an  embankment 
five  chains** and  fifty  links  in  length  was  constructed  on  the 
east  side  of  his  land,  and  from  thence  a cutting  extending  to 
the  end  of  the  lot,  of  19  chains  or  more.  The  plaintiff  applied 
to  the  defendants,  in  November,  1854,  to  have  a crossing 
made  at  a lane  which  passed  through  his  farm.  They  said 
a crossing  could  be  made  at  much  less  expense  at  the  com- 
mencement of  the  cutting  on  the  east,  but  plaintiff  said 
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he  did  not  want  it  there,  but  must  have  it  at  the  lane  where 
a bridge  would  be  necessary,  the  cutting  being  about  twelve 
feet  deep  there.  The  plaintiff  also  gave  evidence  of  the 
damage  he  had  sustained. 

On  the  part  of  the  defence  it  was  objected  that  the  action 
would  not  lie — that  no  duty  was  imposed  on  defendants 
under  the  13th  sec.  of  the  Railway  Clauses’  Consolidation 
Act,  to  make  such  a crossing  as  the  plaintiff  contends  for ; 
that  section  only  referring  to  crossings  from  the  railway 
track  to  the  fences  put  up  by  the  Company  on  either  side ; 
for  the  defendants  could  not  take  plaintiff’s  land  for  the  pur- 
pose of  making  a crossing,  and  that  the  plaintiff  s only 
remedy  is  by  claiming  compensation  under  the  statute.  This 
was  overruled.  The  defendants  then  gave  evidence  that 
they  commenced  constructing  a crossing  at  the  lane,  cutting 
from  the  level  of  the  bed  of  the  road  into  plaintiff’s  land,  so 
as  to  obtain  the  necessary  slope  upwards,  but  plaintiff  in- 
terfered, and  forbade  them  to  cut  into  his  land,  and  threw 
stones  into  that  part  which  had  been  cut  into.  It  would 
have  required  a cut  of  26  feet  into  plaintiff’s  land  to  obtain 
the  necessary  slope.  Plaintiff  refused  to  accept  any  crossing 
but  a bridge,  which  would  have  cost  about  £350.  A crossing 
such  as  defendants  commenced  would  have  cost  £60,  while 
an  ordinary  crossing  at  the  level  would  only  cost  £5.  The 
jury  were  directed,  that  if  the  plaintiff  prevented  the  de- 
fendants performing  their  duty  in  constructing  the  crossing, 
the  plaintiff  ought  not  to  recover.  That  the  law  did  not 
require  the  defendants  to  erect  a bridge  at  a large  expense 
when  they  could  construct  a convenient  crossing  for  plaintiff 
at  a far  less  cost:  that  the  plaintiff  had  contended  for  a 
bridge,  and  declared  that  he  would  have  no  other  crossing, 
and  that  the  want  of  a reasonable  crossing  seemed  attribut- 
able to  himself:  that  if  defendants,  without  any  interference 
of  plaintiff,  were  bound  to  construct  a crossing  and  had  not 
done  so,  then  the  question  would  be  what  damage  the  plain- 
tiff had  sustained  within  six  months  from  the  11th  of 
August,  when  the  action  was  commenced.  The  jury  found 
for  the  plaintiff,  and  £12  10s.  damages. 

In  Michaelmas  Term,  Galt  for  defendants,  obtained  a rule 
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nisi  for  a new  trial  without  costs — the  verdict  being  contrary 
to  law  and  evidence  and  the  judge’s  charge.  He  also  com- 
plained of  mis-direction. 

In  Trinity  Term  last  McMichael  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  is  suggestive  of  several  very  important  inquiries. 
The  13th  sec.  of  the  14  & 15  Vic.,  ch.  51,  requires  that 
Fences  shall  be  erected  and  maintained  on  each  side  of 
the  railway,  of  the  heighth  and  strength  of  an  ordinary  divi- 
sion fence,  with  openings,  or  gates,  or  bars  therein,  and  farm 
crossings  of  the  road,  for  the  use  of  the  proprietors  of  the 
lands  adjoining  the  railway.” 

The  interpretation  clause  (s.  7,)  does  not  mention  “ farm 
crossings.”  The  word  may  include  a, passage  across  and 
upon  the  railway  itself — a crossing  at  a grade — or  a bridge 
over — or  a tunnel  under  the  railway.  I observe  nothing  in 
the  act  which  necessarily  excludes  either  of  those  interpre- 
tations. 

There  may  be  cases  in  which,  from  the  construction  of  an 
embankment  of  small , height,  a tunnel  under  the  railway 
or  a crossing  upon  it,  may  be  impracticable,  without  either 
making  an  approach  to  the  one  by  lowering  the  level  of 
the  adjoining  lands,  or  to  the  other,  by  raising  a sloping 
embankment  upon  such  lands.  Or  cases  in  which  the  making 
a cutting  of  a few  feet  deep  may  create  similar  obstacles  to 
a crossing  by  a bridge  above  the  railway,  or  by  a descent 
to  the  level  of  it.  The  statute  does  not  in  terms  enable  the 
Company  to  enter  and  work  upon  the  adjoining  lands  for 
any-  such  purpose.  Apparently  they  would  be  trespassers  in 
doing  so. 

The  language  of  the  act  affords  no  clue  as  to  whether  the 
intention  of  the  legislature  was  that  the  owner  of  the  land 
or  the  Railway  Company  should  have  the  right  to  select 
where  the  crossing  should  be  made.  It  is  easy  to  imagine 
cases  in  which  from  the  erection  of  the  farm-house  and  other 
buildings,  or  from  the  situation  of  a spring,  or  from  the  fact 
that  a stream  of  water  crosses  the  farm  at  some  particular 
portion,  the  placing  the  crossing  with  a view  to  afford  an<l 
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preserve  ready  approach  might  he  a matter  of  vital  import- 
ance to  the  owner,  and  yet  of  very  great  expense  to  the  Com- 
pany ; while  on  the  other  hand,  the  placing  the  crossing 
merely  with  a view  to  its  economical  construction,  however 
desirable  for  the  Company,  might  inflict  great  inconvenience 
upon  the  owner,  and  depreciate  largely  the  value  of  the 
property  taken  as  a whole.  The  parties  might  agree  upon 
a compensation  in  lieu  of  a crossing  under  such  circum- 
stances, but  if  they  did  not  arrange  the  matter,  it  is  difficult 
to  see  any  provision  for  the  indemnity  of  the  owner,  for  the 
injury  he  may  sustain,  if  the  Company  have  the  right  to 
select  the  place  ; while  if  he  had  the  absolute  right  to  select, 
the  company  might  be  subjected  to  an  unnecessary  and  un- 
reasonable charge. 

The  statute  is  not  so  explicit  in  its  language  as  we  might  • 
have  hoped  to  find  on  the  question  of  compensation ; whe- 
ther the  owner  could  insist  on  compensation  being  made  him 
for  the  severance  of  his  farm,  he  giving  up  all  claims  to  a 
farm  crossing,  or,  whether  he  could  in  an  action  like  the 
present  insist  on  a final  compensation,  waiving  all  future 
right.  In  the  present  case  the  injury  has  been  treated  as 
a continuing  wrong,  and  the  damages  have  been  limited  to 
six  months.. 

I have  alluded  to  the  questions  that  may  and  probably 
soon  will  present  themselves  for  adjudication  in  reference  to 
claims  like  the  one  involved  in  this  suit  partly  because  I 
thought  it  better  to  have  it  clearly  understood  that  while  we 
have  not  overlooked  them,  we  do  not  feel  called  upon  in  this 
instance  to  attempt  to  dispose  of  them — and  partly  because 
it  may  induce  attention  to  them  in  other  quarters  having 
full  authority  to  settle  them. 

In  the  present  case  the  defendants  have  not  constructed 
any  farm-crpssing  for  the  plaintiff,  and  the  statute,  prima 
facie  imposes  this  duty  on  them.  It  is  true  they  commenced 
one  in  a place  which  the  plaintiff  clearly  admitted  to  be 
suitable  and  convenient,  but  they  could  not  construct  it  there 
as  they  proposed  without  cutting  into  his  land.  To  this,  he 
refused  to  assent,  and  they  desisted.  It  is  enough  to  say 
that  this  did  not  in  our  opinion  discharge  them  of  the  duty 


BOGART  V.  THE  TOWN  COUNCIL  OF  BELLEVILLE.  425 

They  should  make  a reasonably  sufficient  crossing  for  the 
use  of  the  plaintiff,  and  if  he  is  dissatisfied  with  what  they 
have  done,  they  must  trust  to  a jury  to  sustain  them.  But 
as  the  case  now  stands,  we  are  of  opinion  the  plaintiff  has 
established  a legal  claim  to  damages,  and  the  amount  given 
is  not  excessive.  We  see  no  reason  why,  on  the  defendants’ 
application,  we  should  set  the  verdict  aside.  There  was  no 
mis-direction  objected  to  by  their  counsel  at  'the  trial,  nor 
was  there  anything  in  the  direction  of  which  we  think  they 
could  complain. 

Rule  discharged. 


Bogart  v.  The  Town  Council  of  Belleville. 

By-law — Application  to  Quash. 

Held , 1st.  That  the  7th  subs.  sec.  60  of  12  Vic.,  c.  81,  gives  power  whereby 
owners  of  timber  may  be  made  to  pay  the  salary  of  a harbour  master,  and 
their  timber  subject  to  detention  for  non-payment  of  tax  levied  for  such  salary, 
and  themselves  subject  to  fine  and  imprisonment. 

2nd.  That  the  6 months  limited  for  motions  against  a by-law  only  commences 
at  the  time  of  its  being  specially  promulgated. 

M.  VanJcoughnet,  in  Trinity  Term  last,  obtained  a rule 
nisi  to  quash  by-law  No.  55,  intituled  a by-law  to  render 
permanent  the  appointment  of  a harbour  master,  in  whole  or 
in  part.  The  by-law  in  question  was  passed  on  the  14th  of 
June,  1854.  It  made  it  the  duty  of  the  harbour  master  to 
see  the  harbour  kept  free  from  lumber  ; gave  him  the  super- 
intendence of  the  opening  and  shutting  booms  therein — with 
power  to  order  that  any  timber  in  cribs  or  booms  of  saw-logs 
should  be  removed  to  any  part  of  the  harbour,  to  keep  it  as 
free  from  obstruction  as  possible,  and  so  as  to  enable  lumber- 
men to  proceed  with  their  work.  It  then  provided  that  upon 
the  refusal  of  any  owner  of  timber  to  remove  the  same  as 
directed  by  the  harbour  master,  the  harbour  master  should 
have  power  to  remove  the  same,  and  to  charge  the  expense 
to  the  owner,  “ and  said  property  shall  not  be  allowed  to 
leave  the  port  until  payment  is  made  in  full.”  It  next 
appointed  a salary  of  10s.  per  diem  to  the  harbour  master, 
and  to  provide  for  payment  imposed  a tax  of  5s.  on  every 
dram  of  timber  and  on  every  thousand  saw-logs.  And  it 
54  6 C.  p. 
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further  imposed  on  every  person  violating  the  foregoing 
provisions,  or  disobeying  the  orders  of  the  harbour  master, 

“ or  refusing  or  neglecting  to  pay  the  same,”  a fine  not  less 
than  10s.,  nor  more  than  £5,  with  costs,  to  be  levied  on  his 
goods,  and  in  default,  the  offender  to  be  imprisoned  not  less 
than  five,  nor  more  than  twenty  days. 

The  applicant  described  himself  of  the  Town  of  Belleville 
in  his  affidavit,  and  swore  he  had  a large  and  extensive 
steam  sawing-mill  at  the  mouth  of  the  river  Moira,  in  the 
Town  of  Belleville  : that  a large  number  of  saw-logs  passed 
down  said  river  to  deponent’s  boom,  thence  to  his  mill : that 
the  said  saw-logs  are  kept  in  a boom  above  the  said  mill  in 
the  river,  out  of  the  way  of  that  part  of  the  harbour  required 
for  navigation  of  steamers  and  other  vessels  and  craft  coming 
to  and  leaving  the  town,  and  that  he  is  interested  in  having 
the  by-law  quashed. 

The  objections  raised  were : that  the  by-law  was  illegal, 
as  not  within  the  scope  of  the  acts  enabling  town  councils 
to  make  by-laws — no  power  being  given  whereby  individual 
owners  of  timbers  may  be  made  to  pay  the  expense  of  a har- 
bour master,  and  their  property  subject  to  detention  for 
non-payment,  and  themselves  also  subjected  to  fine  and  im- 
prisonment. 

In  Michaelmas  Term,  O' Hare  shewed  cause.  He  objected 
that  it  was  not  sufficiently  shewn  that  the  applicant  was  a 
resident  in  Belleville,  or  had  an  interest  in  the  by-law,  and 
that  the  application  to  quash  should  have  been  made  within 
six  months  from  the  passing  of  the  by-law  ; and  argued  that 
the  council  had  power  to  quash  it  under  12  Vic.,  c.  81,  sec. 
60,  subs.  7,  and  sec  81,  subs.  9. 

M.  Vankoughnet,  contra,  cited  2 Vents.  183  ; Grant  on 
Corp’s.,  84;  Com.  Dig.  By-law,  C.  7,  E.  2,  1 T.  R.  118,  2 # 
M,  & S.  61,  6 Q.  B.  283. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I think  the  preliminary  objections  taken  to  the  applicant’s 
interest  ought  not  to  prevail.  Enough  is  shewn  on  his  affi- 
davit to  entitle  him  to  bring  this  by-law  in  question. 

The  authority  relied  on  for  passing  this  by-law  is  to  be 
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found  in  the  7 subs.  sec.  60,  of  12  Vie.,  c.  81 — among  the 
purposes  for  which  by-laws  may  be  passed  : “For  regulating 
any  harbour  within  the  limits  of  such  village  (or  town,  sec. 
67),  and  the  vesssls,  crafts,  and  rafts  arriving  in  it,  for  im- 
posing and  collecting  such  reasonable  harbour  dues  thereon 
(on  the  vessels,  crafts  and  rafts)  as  may  serve  to  keep  such 
harbour  in  good  order,  and  provide  for  the  payment  of  a 
harbour  master,  &c.”  Subs.  9,  sec.  81  of  the  same  act  was 
relied  on. 

It  appears  to  me  the  Town  Council  had  authority  to  im- 
pose a charge  on  lumber  and  saw-logs  coming  into  the  har- 
bour, to  pay  the  salary  of  the  harbour  master.  The  language 
above  quoted  is,  in  my  judgment,  amply  sufficient,  though 
the  by-law  does  not  use  the  term  “ rafts.” 

The  only  other  part  of  the  by-law  to  whieh  any  objection 
is  urged  is  that  which  declares  that  property,  in  the  removal 
of  which,  through  the  neglect  or  refusal  of  the  owner,  ex- 
pense has  been  incurred  by  the  harbour  master,  shall  not  be 
allowed  to  leave  the  port  until  payment  has  been  made  in 
full.  The  provision  appears  to  me  by  no  means  unreasona- 
ble, and  I cannot  agree  that  it  amounts  to  a forfeiture  of  the 
timber,  which  was  the  objection  urged  in  argument.  It 
however,  is  not  a power  expressly  given  by  the  act,  which 
seems  to  contemplate  (unless  in  case  of  animals  impounded) 
the  punishment  of  offenders  against  by-laws,  by  fines  and 
penalties,  the  collection  thereof  by  distress  and  sale  of  the 
offender’s  goods,  or  if  there  be  no  distress  then  by  limited 
imprisonment.  If  it  were  possible  to  hold  that  any  lien 
could  attach  on  timber,  &c.,  for  work  done  on  them  in  pur- 
suance of  the  by-law,  it  could  not  be  under  the  statute  which 
creates  no  such  lien,  nor  yet,  so  far  as  I see,  at  common  law. 
This  part  of  the  by-law,  therefore,  appears  to  me  extra  vires . 

But  I am  not  inclined  to  quash  this  part,  which  very  pro- 
bably has  never  been  called  into  action,  upon  an  application 
coming  more  than  two  years  after  the  by-law  has  been  passed, 
and  when  the  main  subject  of  complaint  on  the  part  of  the 
applicant  seems  rather  to  be  the  imposition  of  the  tax  for 
the  remuneration  of  the  harbour  master, 

I certainly  was  under  the  impression  that  the  by-law  had 
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been  passed  during  the  present  year,  when  the  rule  nisi  was 
granted,  and  on  referring  to  the  motion  paper  filed  last  term 
I find  that  is  against  a by-law  passed  14th  June,  1856.  On 
shewing  cause,  however,  Mr  O' Hare  drew  our  attention  to 
the  fact  that  it  was  passed  on  the  14th  June,  1854.  though 
he  did  not  press  to  have  the  rule  discharged  upon  this  ground. 

The  objection  taken  by  Mr  OH  are  that  the  application 
must  fail  because  the  by-law  was  not  moved  against  within 
six  months  after  it  was  passed,  cannot  be  entertained.  This 
limitation  applies  to  by-laws  which  have  been  specially  pro- 
mulgated, and  commences  at  the  time  of  such  promulgation. 
Nothing  before  us  shews  that  this  by-law  was  so  promulgated, 
and  therefore  nothing  authorises  the  application  of  this  rule. 

On  the  whole,  treating  this  as  an  application  to  our  dis- 
cretion, I think  we  are  warranted  in  withholding  the  exercise 
of  the  power  vested  in  us  in  a case  where  so  long  a delay  has 
taken  place  before  it  was  applied  for,  and  particularly  when 
the  applicant  discloses  nothing  to  shew  he  sustains,  or  is 
likely  to  sustain,  any  injury  from  this  portion  of  the  by-law. 

Rule  discharged. 


Wilson  v.  Andrew. 

Devastavit — Evidence. 

In  an  action  of  debt  brought  against  an  administrator  to  make  him  personally 
liable  upon  a judgment  recovered  by  default  against  the  goods  of  the  intestate, 
alleging  waste  : 

Held,  that  the  record  of  the  judgment  in  the  first  action  and  the  writ  of  fieri 
facias  thereon,  and  the  sheriff’s  return  of  nulla  bona,  were  sufficient  prima 
facie  evidence  to  shew  a devastavit,  and  that  the  production  by  the  defendant 
of  writs  of  fieri  facias  against  the  intestate’s  goods,  with  the  sheriff’s  returns 
of  feci  thereon,  without  proving  the  judgments  on  which  they  were  founded, 
was  not  sufficient  evidence  to  shew  that  the  intestate’s  estate  had  been 
exhausted. 

Debt  on  a judgment  recovered  against  the  defendant  as 
administrator  of  one  John  Sutherland,  deceased,  £314  17s. 
7d. ; whereon  plaintiff*  issued  execution  against  the  goods  of 
JoW  Sutherland  in  the  hands  of  defendant.  Averment, 
that  at  the  time  of  the  issuing  the  execution,  goods,  chattels, 
and  moneys,  to  the  value,  &c.,  had  come  to  defendant’s  hands 
to  be  administered,  and  that  defendant  wasted  the  same,  and 
converted  and  disposed  thereof  to  his  own  use. 
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Pleas — 1st.  That  there  were  not  at  the  time  of  issuing 
the  execution  any  goods,  &c.,  which  came  to  defendant’s 
hands  to  he  administered.  2nd.  That  defendant  did  not 
waste,  &c.  The  plaintiff  demurred  to  the  first  plea,  and  took 
issue  on  the  second. 

The  trial  took  place  at  Woodstock,  in  November  last, 
before  Richards , J.  The  plaintiff  put  in  an  exemplification 
of  judgment  in  assumpsit  in  a cause  in  which  he  was  plaintiff, 
and  the  defendant  as  administrator  of  John  Sutherland, 
deceased,  was  defendant.  The  judgment  was  entered  on 
cognovit  actionem  relicta  verificatione  for  £300  damages, 
and  £14  17s.  7d.  costs : entered  the  13th  of  .June,  1856,  to 
be  levied  of  the  goods,  &c.,  which  were  of  John  Sutherland 
at  the  time  of  his  death,  in  the  hands  of  defendant ; to  be 
administered,  if  he  hath  so  much,  &c.,  and  if  he  hath  not  so 
much,  &c.,  then  £14  17s.  7d.  de  bonis  propriis ; and  a fi. 
fa.  founded  on  that  judgment,  with  a return  that  there  were 
no  goods  of  the  intestate,  and  fieri  feci  as  to  the  costs  de 
bonis  propriis.  The  defendant  then  gave  evidence  (objected 
to  by  the  plaintiffs  counsel),  that  Sutherland  died  in  Feb- 
ruary last : that  the  inventory  of  his  goods  returned  to  the 
Surrogate  Court,  amounted  to  <£8,389. 

He  then  offered  evidence  to  shew  that  this  inventory 
should  only  have  been  for  £3000,  because  outstanding  debts 
amounting  to  £4,666  had  not  yet  been  realized.  And  he  pro- 
posed further  to  shew,  by  producing  certain  writs  of  fi.  fa.} 
without  proving  the  judgments  on  which  they  were  founded, 
that  there  were  judgments  against  defendant  as  administrator 
of  Sutherland  amounting  to  £2,800  entered  up  before  the 
confession  was  given  on  which  plaintiff  had  entered  his  judg- 
ment, and  these  writs  were  issued  and  placed  in  the  sheriff  s 
hands,  under  which  he  seized  and  sold  all  the  goods  in  defen  - 
dant’s  possession  belonging  to  Sutherland  : that  the  judgments 
amounted  to  £4,540  : that  when  defendant  gave  the  cognovit 
he  could  not  tell  whether  the  outstanding  judgments  would 
cover  the  assets : that  he  has  since  used  due  diligence  to 
reduce  the  assets  to  possession,  and  that  there  are  lands  of 
Sutherland’s  sufficient  to  satisfy  the  plaintiff*.  The  learned 
judge  ruled  that  the  proof  offered  of  the  judgments  was 
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insufficient,  and  that  if  proved,  as  they  could  have  been 
pleaded  to  the  original  action,  they  could  not  now  be  set  up 
in  answer  to  this,  or  that  what  has  been  done  under  them 
cannot  be  so  set  up,  and  that  the  other  matters  suggested 
are  no  answer  : and  he  directed  a verdict  for  plaintiff  for  £80 
5s.  2d.,  which  was  rendered  accordingly. 

In  Michaelmas  Term,  Horton  obtained  a rule  nisi  for  a 
new  trial,  costs  to  abide  the  event,  the  verdict  being  contrary 
to  law  and  evidence,  and  for  misdirection  ; and  for  the  rejec- 
tion of  evidence  tendered  by  defendant,  or  for  a new  trial  on 
payment  of  costs  on  grounds  disclosed  upon  affidavits  setting 
forth,  that  when  judgment  was  given  in  the  first  action 
there  were  several  other  judgments  already  entered  up 
against  defendant  as  administrator  of  Sutherland  : that  from 
the  inventory  of  Sutherland’s  estate  it  appeared  there  was  a 
large  surplus  after  satisfying  all  the  judgments,  plaintiff’s 
included  : that  the  first  action  was  commenced  shortly  after 
Sutherland’s  death,  and  the  confession  was  given  as  soon  as 
plaintiff  s claim  was  adjusted  : that  defendant  could  not  have 
succeeded  on  a plea  of  plene  administravit  in  that  action  : 
that  owing  to  the  high  value  placed  upon  the  assets,  consisting 
of  store-goods,  and  this  plaintiff  having  forced  a sale  by  the 
sheriff,  under  execution,  the  estate  has  not  realized  what  it 
otherwise  might : that  the  defendant’s  attorney  was  advised 
and  believed  that  the  writs  of  fi.  fa .,  with  the  sheriff’s  return 
thereon,  were  sufficient  proof  of  the  judgments  obtained 
against  the  defendant  as  administrator,  and  of  the  date  of 
such  judgments  : and  if  anew  trial  be  granted  the  judgments 
can  be  proved,  and  that  they  were  all  obtained  previous  to 
the  judgment  sued  on  in  this  cause  : that  the  inventory  of 
Sutherland’s  effects  shewed  at  the  time  plaintiff’ s judgment 
was  obtained,  assets  more  than  sufficient  to  cover  all  judg- 
ments then  outstanding  against  the  estate  of  the  intestate,  so 
far  as  the  defendant’s  attorney  was  enabled  to  judge. 

Eccles,  Q.  C.,  shewed  cause. 

Draper,  C.  J. — The  affidavits  filed  in  this  cause  have  not 
been  objected  to  for  non-compliance  with  the  rule  of  court, 
as  not  being  divided  into  separate  paragraphs  and  numbers  : 
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nor  has  the  rule  nisi  been  objected  to  for  non-compliance 
with  the  168th  section  of  the  Common  Law  Procedure  Act, 
1856.  The  case  of  Drayson  v.  Andrews  (10  Exch.  472), 
determines  that  it  is  insufficient  to  say  “ on  the  grounds  set 
forth  in  the  affidavits  annexed/’  We  call  attention  to  this, 
as  we  may  hereafter  feel  it  necessary  for  the  court  to  take 
notice  of  these  irregularities,  even  though  the  parties  over- 
look them. 

But  on  the  merits  the  affidavits  fall  far  short  of  what 
should  be  shewn  to  support  the  application.  It  does  not 
appear  from  them  that  the  alleged  previous  judgments  have 
exhausted  Sutherland’s  personal  estate,  or  that  after  paying 
all  those  judgments  and  the  plaintiff  also,  a large  surplus 
will  not  remain.  The  whole  statement  goes  to  this : that 
there  were  judgments  recovered  against  the  defendant  as 
administrator,  which  should  be  satisfied  before  the  plaintiff’s 
judgment ; that  the  inventory  of  Sutherland’s  effects  shewed 
more  than  enough  to  satisfy  them  all : that  the  store-goods 
were  valued  very  high,  and  that  owing  to  the  plaintiff’s  having 
forced  a sale  under  execution,  the  estate,  by  which  term,  and 
the  context,  I understand  that  which  was  sold  by  the  sheriff, 
has  not  produced  what  it  otherwise  might.  Even  this  may 
be  true  to  the  letter,  and  there  may  have  been  enough  to 
satisfy  all  the  judgments.  But,  clearly  enough,  the  meaning 
is  that  the  store-goods,  and  perhaps  other  things  saleable  by 
execution,  did  not  produce  eriough  to  pay  the  previous  judg- 
ments and  the  plaintiff  also ; but  the  debts  due  were  £4,166, 
the  bills  receivable  £285,  and  the  mill  lease,  which  it  is 
not  asserted  has  been  sold,  is  valued  at  £1,500.  These  three 
items  amount  to  nearly  £5,000,  and  if  all  the  rest  of  the 
assets  are  gone,  it  is  not  surely  intended  we  should  assume 
the  estate  is  exhausted.  Something  much  more  definite 
should  be  shewn  to  satisfy  us  that  it  is  so,  and  that  defen- 
dant has  not  wasted  it  to  induce  us  to  interfere  on  the  merits, 
and  the  defendant  himself  makes  no  affidavit.  There  can 
be  no  difficulty  in  discharging  this  part  of  the  rule. 

The  other  part  rests  upon  the  improper  rejection  of 
evidence,  for  until  there  was  proper  and  sufficient  evidence 
offered  and  received,  any  expression  of  opinion  as  to  what 
its  legal  effect  would  have  been  is  immaterial 
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In  this  action  the  plaintiff  having  a judgment  against  the 
defendant  as  administrator  of  Sutherland,  seeks  to  recover 
against  the  defendant  in  his  individual  character,  and  to 
make  him  personally  liable  for  the  debt  recovered  by  the 
previous  judgment.  The  ground  upon  which  that  claim 
rests,  is,  that  the  defendant’s  misconduct  in  dealing  with  the 
assets  of  the  intestate  has  deprived  the  plaintiff  of  the  means 
of  obtaining  satisfaction  out  of  them,  and  therefore  he  seeks 
to  charge  the  defendant  himself. 

It  is  sufficient  for  the  plaintiff  to  declare  as  he  has  done  in 
the  present  case,  and  on  the  trial.  The  record  of  the  judg- 
ment, the  fieri  facias  and  the  sheriff’s  return,  are  sufficient 
to  prove  his  case,  and  if  unanswered  they  prove  a devastavit. 
Leonard  v.  Simpson  (2  Bing.  N.  C.  176),  is  clear  and  con- 
clusive as  to  this  point.  Tindal,  C.  J.,  says  : “ The  judg- 
ment by  default,”  (and  certainly  none  the  less  by  confession,) 
“ is  conclusive  upon  the  defendant  that  he  has  assets  to 
satisfy  the  judgment.”  Then  he  proceeds  to  enquire  what 
evidence  is  necessary  to  shew  that  he  has  wasted  these  assets, 
and  as  to  this  he  observes,  “ that  the  defendant  was  called 
upon  at  the  trial  after  the  production  of  the  testatum  fi.  fa .” 
(though  that  writ  was  confessedly  irregular,)  “ and  returns 
to  shew  that  he  had  not  wasted  the  goods  of  the  testator,  but 
was  ready  to  give  them  to  the  sheriff,  so  that  it  was  the 
sheriff’s  fault  that  he  did  not  make  the  debt  out  of  them, 
and  as  no  such  evidence  was  offered  by  the  defendant  at  the 
trial,  we  think  the  plaintiff’s  evidence  sufficient  to  establish 
a devastavit  ” The  case  of  Cooper  v.  Taylor  (6  M.  & Gr. 
989),  is  also  strongly  to  the  point,  and  the  language  of 
Maule,  J.,  at  page  1,000,  very  applicable  to  the  present  case, 
and  in  these  two  cases  the  earlier  authorities  are  noted. 

Enough  therefore  was  proved  on  the  plaintiff’s  part  to 
entitle  him  to  a verdict  until  the  defendant  rebutted  it.  He 
could  no  more  give  in  evidence  a want  of  assets  in  the  first 
instance,  than  he  could  have  pleaded  in  the  cause  either 
plene  administravit  or  any  other  plea  which  rested  his 
defence  on  that  ground.  If  the  assets,  the  existence  of 
which  he  has  confessed,  had  been  legally  administered  or 
otherwise  disposed  of  so  as  to  discharge  him,  since  the 
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judgment,  he  must  prove  it — Palmer  v.  Waller  (1  E&  W. 
689),  Merchant  v.  Driver  (1  Saund.  306).  The  whole  question 
is  therefore  reduced  to  this,  whether  the  production  of 
writs  of  fi.  fa.  against  the  goods  and  chattels  of  the  intestate 
in  the  hands  of  the  defendant  to  he  administered,  with  the 
sheriff’s  returns  thereon  of  feci  in  the  whole  or  in  part,  or 
nulla  bona  as  to  the  whole  or  part,  was  sufficient  for  this 
purpose ; and  I am  clearly  of  opinion  that  it  was  not.  The 
plaintiff  was  a stranger  to  these  judgments,  and  also  to  the 
estate  of  Sutherland,  and  as  against  him  it  was  necessary  to 
prove  the  debt ; and  that  it  was  of  at  least  an  equal  degree  to 
his  own.  The  defendant  was  seeking  to  avoid  the  legal  effect 
of  his  having  given  a confession  of  judgment  in  the  plaintiff’s 
favour,  namely,  the  admission  of  assets  to  satisfy  that  judg- 
ment. The  necessity  of  his  producing  a judgment  to  shew 
that  as  administrator  he  was  indebted,  and  therefore  might 
satisfy  the  fi.  fa.  issued  on  that  judgment,  in  priority  to  the 
plaintiff  s claim,  is  so  apparent  from  the  cases  cited,  and  the 
judgment  given  in  White  v.  Morris  (11  C.  B.  1015),  that  I 
refer  to  that  case  as  containing  all  that  I could  desire  for 
authority  for  so  holding  ; and  the  defendant  would  still  have 
to  give  evidence  to  discharge  himself  from  liability  for  the 
effects  confessed. 

In  my  opinion,  therefore,  the  evidence  tendered  for  the 
defence  was  insufficient  upon  this  ground,  and  the  rule  must 
be  discharged. 

Richards,  J. — I concur  in  the  judgment  of  the  court  that 
the  rule  nisi  must  be  discharged.  I am  not  prepared  to  say 
that  a defendant  in  an  action  like  the  present,  can  shew 
administration  of  the  assets  of  the  intestate  after  he  has 
given  a confession  of  judgment,  which  of  course  admits 
assets. 

'But  even  admitting  that  such  administration  of  assets 
might  be  shewn  under  some  circumstances,  yet  I do  not  think 
it  admissible  under  the  facts  as  they  appear  in  this  cause. 
It  is  contended  that  the  sale  of  the  goods  of  the  intestate, 
on  a fi.  fa.  issued  on  a judgment  entered  up  against  the 
defendant  as  administrator,  although  such  judgment  was  en- 
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tered  at  the  time  he  gave  the  confession  on  which  the  judg- 
ment in  the  original  action  between  these  parties  was  entered, 
may  be  shewn  as  an  administration  of  the  assets  which  the 
giving  of  the  cognovit  admitted  he  had.  I do  not  assent  to 
this  proposition.  In  my  judgment,  by  signing  the  confession 
he  admitted  assets  sufficient  to  satisfy  all  prior  judgments 
and  claims  against  the  estate  of  the  intestate,  and  in  addition 
thereto,  the  claim  for  which  he  was  giving  the  confession 
cannot  be  admitted  to  say  that  all  these  assets  have  been 
exhausted  by  a sale  to  satisfy  those  very  judgments,  after 
having  admitted  a sufficiency  to  satisfy  the  plaintiff’s  claim 
aa  well  as  the  judgments.  For  these  reasons,  as  well  as  on 
several  of  the  grounds  suggested  by  his  lordship  the  Chief 
Justice  in  his  judgment,  I think  the  rule  for  a new  trial  must 
be  discharged. 

Rule  discharged. 


Comstock  v.  Moore. 

New  Trial — Inf erior  Jurisdiction — Discretion  of  the  Court. 

Where  actions  are  brought  in  the  inferior  jurisdiction  of  the  superior  courts 
for  trifling  amounts,  which  might  have  been  recovered  at  much  less  expense 
in  the  inferior  courts,  the  courts  will  not  favour  such  actions  by  granting 
new  trials  m cases  which  rest  in  their  discretion.  It  must  be  clearly  shewn 
that  the  direction  of  the  presiding  judge  has  been  wrong,  or  that  the  ver- 
dict has  been  against  evidence. 

Assumpsit  for  goods  sold  and  delivered.  The  particulars 
of  demand  were  for  £9  15s.  Plea  never  indebted.  The 
papers  were  marked  Inferior  Jurisdiction.  The  whole  evi- 
dence for  plaintiff  was  taken  on  a commission  to  examine 
witnesses  in  New  York.  It  was  proved  that  a written  order 
for  the  goods  had  been  sent  by  defendant,  dated  12th  July, 
1853 ; that  the  goods  were  accordingly  packed  and  addressed 
to  defendant,  to  the  care  of  William  McMaster,  Toronto,  as 
requested  in  the  order,  and  on  the  29th  July,  1853,  were 
delivered  to  the  Rome  and  Cape  Vincent  transportation  line, 
which  it  was  stated  was  the  usual  and  proper  manner  and 
route  to  send  goods  to  Toronto,  and  to  defendant’s  residence, 
and  that  defendant  was  notified  of  such  shipment.  The  de- 
fendant also  examined  one  witness  oji  the  commission,  who 
proved  that  in  September,  1853,  he  accompanied  defendant 
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to  plaintiff’s  place  of  business  in  New  York,  and  defendant 
then  told  plaintiff  that  he  had  received  the  invoice  but  not 
the  goods;  that  he  had  made  search  for  them  but  could  not 
find  them;  that  plaintiff  said  they  had  been  sent:  that  he 
would  endeavour  to  trace  the  goods,  and  if  they  could  not 
be  found  he  would  send  him  another  lot  of  medicines  of  the 
same  kind,  and  defendant  stated  that  unless  he  received 
them  by  the  1st  October  he  should  not  require  them.  It 
was  not  pretended  that  any  second  lot  had  been  sent.  On 
this  evidence  the  jury  found  for  the  defendant.  Just  before 
they  delivered  their  verdict  the  plaintiff’s  counsel  addressed 
some  observation  to  the  presiding  judge  (Burns,  J.,)  and 
the  foreman  of  the  jury  interposed,  saying,  they  found  for 
defendant,  on  the  ground  that  no  shipping  order  had  been 
produced  or  proved.  This  latter  fact  was  proved  by  affi- 
davit, filed  by  Burns,  W . H.,  on  moving  for  a new  trial,  on 
the  grounds  that  the  verdict  was  against  law  and  evidence. 
He  complained  also  of  misdirection,  because  the  jury  were 
told  that  if  they  were  of  opinion  that  the  plaintiff,  upon 
being  applied  to  by  defendant  and  informed  that  the  goods 
had  not  been  received,  undertook  to  inquire  after  those 
shipped,  and  if  unsuccessful  to  furnish  a second  supply;  the 
jury,  if  satisfied  the  goods  never  came  to  hand,  might  con- 
sider the  plaintiff  did  not  hold  the  defendant  liable  for  them, 
but  that  the  plaintiff  himself  would  look  after  them  and  the 
parties  accountable  for  them. 

Eccles,  Q.  C.,  shewed  cause.  He  filed  defendant’s  affida- 
vit, denying  that  he  ever  got  the  goods,  and  confirming  the 
statement  of  his  witness  as  to  plaintiff’s  undertaking. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  insists  that,  having  put  the  goods  into  the 
usual  and  proper  channel  to  be  forwarded,  addressed  as  the 
defendant  required,  the  defendant  is  bound  to  pay  for  them. 
Admitting  this  to  be  the  general  rule,  the  evidence  before 
the  jury  might  have  led  them  to  conclude  that  plaintiff  being- 
satisfied  that  the  goods  had  not  reached  defendant,  took  on 
himself  the  task  of  tracing  them  out,  and  of  treating  them 
as  his  own.  We  cannot  say  the  learned  judge  was  in  error 
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in  leaving  this  evidence  to  them,  and  we  cannot  say  that  in 
finding  that  such  was  the  case,  the  jury  have  acted  without, 
or  even  against  evidence. 

From  what  appears  in  evidence,  and  from  what  has  ap- 
peared in  numerous  cases  that  have  come  before  individual 
judges,  we  cannot  help  noticing  that  the  plaintiffs  employ 
persons  to  go  through  the  province  to  solicit  orders  for  their 
patent  medicines,  and  that  they  use  great  exertions  to  obtain 
notoriety  and  procure  sales.  A majority  of  the  orders  so 
obtained  are  for  amounts  within  the  jurisdiction  of  the  infe- 
rior courts,  very  frequently  within  that  of  the  division  court. 
But  though  it  suits  the  plaintiffs’  convenience  to  have  per- 
sons to  travel  to  effect  sales,  yet  when  they  bring  actions,  it 
seems  no  part  of  their  system  to  send  a witness  to  prove 
their  cases,  though  by  so  doing  they  might  collect  their 
debts  in  the  least  expensive  manner.  Their  actions  are  in- 
stituted in  the  superior  courts,  from  which  commissions  are 
sued  out  to  examine  their  witnesses  in  New  York.  Evidence 
taken  in  this  way  is  not  subject  to  the  same  check  or  the 
same  scrutiny  as  that  given  in  open  court,  and  many  answers 
may  be  given  which,  if  sifted  by  cross-examination,  would 
appear  in  a very  different  light  from  that  which  they  assume 
in  written  deposition. 

All  that  the  plaintiffs  do  in  this  way  is  strictly  regular. 
They  adopt  remedies  and  modes  of  obtaining  them  which  our 
law  sanctions.  But  we  may  consider  that  both  in  enabling 
causes  to  be  brought  in  the  inferior  jurisdiction,  and  in  au- 
thorising the  issuing  of  commissions  for  the  examination  of 
witnesses  in  a foreign  country,  the  legislature  were  provid- 
ing for  exceptional  cases,  to  prevent  hardship  or  even  injus- 
tice in  such  cases,  which  might  otherwise  arise.  If,  however, 
that  which  was  meant  to  be  the  exception  is  to  be  turned 
into  the  rule,  it  is  easy  to  see  that  the  inferior  jurisdiction 
may  be  subjected  to  great  abuse,  and  may  be  made  the  in- 
strument of  great  oppression  to  parties  owing  small  sums  to 
foreign  creditors. 

In  a case  which  assumes  somewhat  of  that  character,  we 
ought  not  in  my  opinion  to  treat  the  plaintiff  with  any  indul- 
gence or  favour,  when  the  appeal  is  to  the  exercise  of  our 
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discretion  against  the  finding  of  a jury.  If  there  appears  to 
have  been  a violation  of  legal  principles,  an  error  in  law,  or 
a finding  in  fact  unwarranted  by  evidence,  we  are  bound  to 
interefere.  But  when  neither  of  these  propositions  can  be 
clearly  sustained,  we  think  that  we  ought  not  to  grant  a new 
trial  to  give  the  plaintiff  a second  chance  of  recovering  a 
sum  under  ten  pounds. 

Rule  discharged. 


Ritchey  v.  Howard. 

Meaning  of  “ without  prejudice.'" 

Where  defendant  had  rendered  an  account  to  plaintiff,  accompanied  by  a letter, 
stating  that  the  letter  and  account  were  sent  “ without  prejudice,”  in  cas& 
certain  proposals  therein  contained  were  not  accepted. 

Held , not  admissible  in  evidence  on  behalf  of  the  plaintiff. 

Assumpsit,  for  a certain  messuage,  &c.,  sold  to  plaintiff  for 
use  and  occupation  of  a certain  other  messuage,  and  the  com- 
mon money  counts,  including  an  account  stated,  Pleas,  1st, 
non  assumpsit ; 2nd,  statute  of  limitations  ; 3rd,  payment, 
and  4th,  set  off. 

The  cause  was  tried  in  May  last,  at  Toronto,  before 
Richards,  J.  The  plaintiff’s  evidence  mainly  consisted  in  an 
account  rendered  by  defendant  to  plaintiff,  which  shewed  a 
balance  in  plaintiff’s  favour,  but  it  was  accompanied  by  a 
letter  stating  certain  propositions  for  arrangement  of  the 
difficulty  between  them,  and  concluding  that  the  letter  and 
account  were  sent  “ without  prejudice,”  in  case  plaintiff  would 
not  accept  the  proposals,  but  insisted  on  maintaining  his 
claim  by  a lawsuit.  The  claim  itself,  which  was  the  matter 
in  dispute,  arose  thus  ; the  plaintiff  and  defendant  owned, 
as  seemed,  adjoining  premises;  the  plaintiff  had  extended  a 
wall  some  distance  in  rear  of  his  and  defendant’s  house,  which 
operated  as  a division  wall  between  them,  but  which  so  far  as 
the  evidence  shewed  was  altogether  on  plaintiff’s  own  land. 
The  defendant  had  rested  some  portion  of  his  building  on 
this  wall,  and  the  plaintiff  sought  to  charge  defendant  with 
this  wall  as  built  for  him,  founded  upon  the  account  stated, 
which  gave  plaintiff  credit  for  it,  but  was  accompanied  by 
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the  letter  spoken  of,  in  which  defendant  proposed  that  plain- 
tiff should  convey  to  him  a strip  of  land  seven  inches  wide, 
on  which  part  of  the  wall  in  question  rested. 

The  learned  judge  thought  this  proposal  and  account  must 
be  taken  altogether,  and  the  offer  and  the  admission  being 
made  without  prejudice,  the  plaintiff  could  not  use  them  in 
evidence.  The  plaintiff,  in  deference  to  the  learned  judge’s 
ruling,  took  a nonsuit,  with  leave  to  move. 

In  Easter  Term,  Galt  obtained  a rule  nisi  accordingly. 
In  Michaelmas  Term,  Eccles,  Q.  C.  shewed  cause.  No  one 
appeared  to  support  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I had  occasion  to  consider  this  question  in  the  case  of  Burns 
v.  Kerr  (13  Q.  B.  U.  C.  468),  and  on  the  authority  of  the 
cases  cited  there  and  others  (a),  am  quite  satisfied  the  non- 
suit was  right. 


Clark  v.  Hurlburt. 

County  courts— Appeals  from. 

The  court  will  not  encourage  appeals  from  the  county  courts  on  the  ground  of 
alleged  errors  in  the  exercise  of  the  discretion  of  the  judges  of  such  courts, 
where  the  finding  of  the  jury  has  rested  on  conflicting  evidence. 

, The  action  was  brought  by  a landlord  for  double  value 
under  the  statute  against  his  tenant,  for  holding  over  after 
the  expiration  of  notice  to  quit.  The  cause  was  tried  in  the 
county  court  of  Wentworth,  at  Hamilton,  on  the  2nd  of  April, 
1856.  Evidence  was  given  of  a yearly  tenancy,  and  a notice 
to  quit  or  pay  double  rent,  given  by  the  plaintiff  to  the 
defendant,  ending  on  the  1st  of  September,  1855.  Some 
evidence  was  also  given  of  an  offer  by  the  defendant  to  give 
up  possession,  and  a refusal  to  accept ’it  by  the  plaintiff.  £25, 
the  single  value,  had  been  paid  into  court. 

The  judge  told  the  jury  that  if  they  thought  the  defendant 
held  oyer  under  a fair  claim  of  right,  he  would  not  be  liable 
for  double  value,  and  the  jury  found  for  defendant. 

(a)  See  Healey  v.  Thatcher,  8 C.  & P.  388 ; Paddock  v.  Forrester,  3 M.  G. 
920;  Wallace  v.  Small,  1 M.  & M.  444  ; Watts  v.  Lawson,  1 M.  & M.  447n; 
Cory  v.  Bretton,  4 C.  & P.  462;  Gregory  v.  Howard,  3 Esp.  113 ; Bull,  N.P. 
236  ; Wayman  v.  Hillard,  7 Bing.  101. 
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Start,  for  the  plaintiff,  had  moved  for  a new  trial  in  the 
court  below,  on  the  ground  that  there  was  no  evidence  of  any 
claim  of  right,  and  that  the  verdict  was  against  evidence. 

Springer  shewed  cause. 

The  Judge  below  held  that  the  wilful  intention  in  holding 
over  was  a question  for  the  jury,  who  had  found  contrary  to 
his  opinion,  but  he  refused  a new  trial.  From  this  decision 
the  plaintiff  appealed  to  the  court  of  Common  Pleas. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  appears  to  me  to  have  been  an  overholding 
tenant.  He  was  no  more  on  the  evidence,  than  a tenant  from 
year  to  year,  and  six  months’  notice  to  quit  on  the  1st  of 
September,  1855,  was  proved.  He  had,  iherefore,  no  pretence 
for  holding  over.  The  jury  were  so  told,  and  if  there  had  been 
no  other  fact  appearing,  the  verdict  would  have  been  clearly 
against  law,  as  well  as  against  evidence.  There  was,  how- 
ever. some  evidence  left  to  the  jury  (with  very  proper  re- 
marks) of  an  offer  by  defendant  to  give  up  possession,  and  a 
refusal  by  plaintiff  to  accept  it,  and  on  this  the  jury  have 
founded  their  verdict  that  defendant  did  not  hold  over  with- 
out fair  claims  of  right,  and  the  learned  judge  of  the  county 
court  refused  a new  trial,  moved  for  on  the  ground  that  the 
verdict  was  against  evidence. 

Probably  we  should  have  taken  a different  view  of  the 
evidence,  had  it  been  submitted  to  us  instead  of  to  the  jury, 
and  so  probably  would  the  judge  below,  but  he  has  felt  that 
in  the  exercise  of  his  discretion,  and  the  application  was 
entirely  to  his  discretion, that  he  ought  not  to  interfere,  and 
he  had  seen  the  witnesses,  heard  all  the  evidence  given,  and 
was,  therefore,  in  a much  more  favourable  position  to  de- 
termine on  such  an  application  than  this  court  can  be,  and 
unless  we  clearly  saw  he  was  in  the  wrong,  we  ought  not  to 
interfere  or  to  encourage  appeals  on  such  a ground  as  an 
alleged  error  in  the  exercise  of  the  discretion  of  the  judge  of 
the  court  below,  on  the  finding  of  the  jury  on  conflicting 
evidence. 

Besides,  there  is  some  reason  to  conclude  that  the  plaintiff 
has  received  one  quarter’s  rent,  i.e.,  the  rent  received  since 
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the  1st  of  September,  1855.  The  plaintiff  has  not  claimed 
on  the  second  count  more  than  £25,  which  would  be  a 
quarter’s  rent  ending  1st  March  last.  There  is  some  mention 
of  a second  suit,  as  if  the  first  quarter’s  rent  had  already- 
been  litigated  and  disposed  of.  If  the  plaintiff  had  accepted 
the  single  rent  for  that  quarter,  it  might  be  held  a bar  to  his 
subseqently  recovering  double  rent  for  a subsequent  quarter 
of  the  then  current  year.  See  Cheney  v.  Batten,  1 Cowp.  243. 

Appeal  dismissed. 


McPherson  v.  Reynolds. 

Pleading — Justification  by  Sheriff, 

A plea  of  justification  by  a sheriff  to  an  action  of  trespass,  for  entering  the 
plaintiff’s  house  and  taking  his  goods,  should  allege  that  such  sheriff  was  act- 
ing within  his  baliwick. 

Declaration  in  trespass  for  entering  plaintiff’s  house  and 
shop,  and  seizing  and  taking  the  plaintiff’s  goods.  Venue 
laid  in  counties  of  York  and  Peel.  Plea,  a judgment  and 
ft.  fa  against  Thomas  Gourlay,  and  entry  and  seizure  by  the 
defendant  as  sheriff  of  the  county  of  Ontario,  and  justifying 
the  entry  and  the  converting  of  the  goods — they  being  the 
goods  of  the  said  Thomas  Gourlay,  then  being  in  the  said 
shop. 

Demurrer  thereto  on  the  following  grounds  : 1.  That  it 

was  not  averred  that  the  said  goods  or  chattels  in  the  said 
house  or  shop  were  within  the  sheriff’s  county  as  such  sher- 
iff. 2.  That  it  was  not  averred  that  the  said  goods  were 
not  more  than  sufficient  for  levying  the  moneys  in  the  said 
writ.  3.  That  the  plea  was  an  argumentative  and  indirect 
traverse ; that  the  said  goods  and  chattels  were  the  goods 
and  chattels  of  the  plaintiff  at  the  time  in  the  declaration 
mentioned,  and  shewed  no  colour  of  right  in  the  plaintiff  in 
respect  of  the  said  goods,  and  amounted  to  the  plea  of  non- 
possessed.  4.  That  the  plea  answered  more,  in  the  body  of 
it  than  the  commencement  is  addressed  to,  &c. 

Freeland  for  plaintiff. 

Eccles,  Q.  C.,  for  defendant. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  second  plea  appears  to  me  to  be  pleaded  in  answer  to 
the  first  count  only.  It  professes  to  answer  the  breaking 
and  entering  the  house  and  shop,  and  there  seizing  the  goods, 
&c.  All  this  is  charged  in  the  first  count,  and  in  the  second 
there  is  no  complaint  of  breaking,  &c.,  the  house,  or  seizing 
any  thing  there , that  is  in  the  house,  wherefore,  I think  the 
plea  professes  only  to  answer  the  first  count. 

Then  the  justification  to  a declaration  for  entering 
plaintiffs  house,  and  seizing  the  plaintiff  s goods  there,  is  a 
writ  against  the  goods  of  one  Gourlay,  under  which  the  de- 
fendant entered  and  seized  the  goods,  which  are  the  goods  in 
the  declaration  mentioned.  Mr.  Eccles  says  this  last  allega- 
tion may  be  rejected  as  surplusage,  and  then  the  plea  should 
be  treated  and  only  pleaded  in  defence  to  the  entry  into  the 
house,  which  it  sufficiently  justifies. 

But  the  defendant,  to  make  the  plea  an  answer  to  the 
trespass  to  the  house,  is  bound  to  shew  he  was  acting  within* 
his  bailiwick,  or  the  writ  would  not  justify  him,  and  he  does 
not  aver  this.  The  only  venue  on  the  record  is  the  county 
of  York,  and  the  writ  pleaded  is  to  the  sheriff  of  Ontario, 
commanding  the  seizure  of  goods  within  the  latter  county. 

Without  considering  other  exceptions,  some  of  which  pro- 
bably must  prevail,  I think  the  plaintiff  is  entitled  to  judg- 
ment on  demurrer  to  the  second  plea  on  this  ground.  In  a 
note  to  3 Chit.  Plead.  7th  Ed.,  by  Greening,  it  is  said  : 
When  the  execution,  as  in  this  cause,  is  not  against  the  goods 
of  the  plaintiff,  but  against  the  goods  of  a third  party,  the 
justification  must  be  confined  to  the  entry  into  the  house,  and 
the  plaintiff’s  property  in  the  goods  should  be  put  in  issue 
by  a special  travers  of  that  allegation. — 8 Bing.  186  ; 5 
Taunt.  769. 

Judgment  for  plaintiff  on  demurrer. 
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Present — The  Hon.  William  IHenry  Draper,  C.  B.,  C.  J. 
“ William  Buell  Richards,  J. 

“ J ohn  Hawkins  Hagarty,  J. 


Davis  v.  Waddell. 

Boundary  line — mode  of  ascertaining  when  imperfectly  surveyed . 

On  the  original  survey  of  a township  a base  line  had  been  run,  but  the 
concession  lines  had  not  been  run  through  from  one  side  of  the  township 
to  the  other,  and  the  surveyor  had  also  run  the  side  lines,  planting  a 
post  at  the  measured  depth  of  each  concession,  to  mark  the  line  of  the 
concession ; but  it  appeared  impossible  the  concession  lines  so  marked  could 
be  straight,  and  one  of  the  angles  of  a lot  could  not  be  discovered  by  any  stake 
or  monument. 

Held,  that  the  statutes  12  Vic.,  ch.  35,  and  18  Vic.,  ch.  83,  do  not  provide  a 
rule  for  determining  the  front  of  any  lot  in  a township  so  surveyed,  and  that 
the  proper  method  of  ascertaining  the  place  of  a lost  post  was  by  dividing 
the  distance  between  the  nearest  known  posts  on  the  side  line,  as  it  was 
originally  run  past  the  lots,  and  not  by  running  a straight  line  between  the 
nearest  posts  on  the  concession  line  and  dividing  the  distances  by  the  number 
of  lots ; also,  that  the  side  lines  originally  surveyed  were  to  be  considered 
true  and  unalterable  boundaries. 

Trespass,  quare  clausum  fregit,  being  No.  23,  5th  con- 
cession of  SaltHeet,  cutting  trees,  &c. 

Plea — £37  10s.  paid  into  court  in  full  satisfaction.  Re- 
plication— that  the  sum  is  not  enough. 

The  case  was  tried  in  November  last,  before  McLean , J., 
at  Hamilton.  The  trespass  was  alleged  to  have  been 
committed  on  the  north  end  of  plaintiff’s  lot  No.  23,  and 
the  difficulty  to  be  solved  was  how  to  ascertain  the  front  and 
rear  boundaries  of  the  lots  in  the  several  concessions  in 
Saltfleet.  From  the  evidence,  it  appeared  that  a base  line 
had  been  run  on  the  original  survey  of  the  township ; that 
the  concession  lines  had  not  been  run  through  from  one  side 
of  the  township  to  the  other  at  all,  but  the  surveyor  had 
run  a side  line  from  the  base  line  towards  the  rear,  planting 
at  the  measured  depth  of  each  concession,  intended  to  be  fifty 
chains,  a post ; or  perhaps  allowing  another  chain  for  a road 
and  then  planting  a post,  and  after  going  back  the  intended 
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number  of  concessions  he  ran  along  the  rear  of  the  last,  the 
intended  width  of  a lot,  that  is,  twenty  chains,  and  from 
thence  ran  the  line  out  again  to  the  front  or  base  line, 
planting  posts  at  fifty  to  fifty -one  chains  apart  to  mark  the 
line  of  the  concession  and  the  width  of  the  concession  road. 
This,  though  not  clearly  proved,  appeared  to  be  admitted 
on  all  hands  to  have  been  the  principle  of  the  original  survey, 
and  that  it  was  next  to  impossible  that  the  concession  lines 
so  marked  by  posts  planted  on  a measurement  from  front  to 
rear,  and  vice  versa  could  be  straight  even  across  two  adjoin- 
ing lots,  far  less  through  the  whole  concession,  There  was 
evidence  to  show  where  the  north-west  angle  of  plaintiffs 
lot  had  been  marked,  or  a post  planted  at  the  original  sur- 
vey. The  north-east  angle  of  his  lot  could  not  be  discovered 
by  any  original  stake  or  monument.  In  order  to  ascertain 
it,  the  plaintiff’s  surveyor  searched  for  and  found  undisputed 
monuments  on  the  line  running  from  the  front  to  the  rear, 
in  the  third  and  in  the  sixth  concessions  ; and  taking  the 
distance  between  the  two  nearest  undisputed  posts,  he  divided 
it,  making  the  proper  allowance  of  one  chain  for  each  road 
dividing  the  concessions  ; and  thus  determined  the  northern 
boundary  of  plaintiff’s  lot.  The  defendant’s  surveyors  on 
the  contrary,  took  the  nearest  undisputed  posts,  of  which 
they  could  obtain'what  they  considered  satisfactory  evidence 
to  the  east  and  west  of  plaintiff’s  lot,  that  is  along  the  con- 
cession, and  ran  a straight  line  between  the  two  posts  thus 
ascertained  by  them  to  determine  the  northern  boundary  of 
plaintiff’s  land;  though,  as  one  of  them  stated  in  evidence, 
his  line  varied  from  the  original  survey,  being  straight,  and 
the  original  not  likely  to  be  straight  from  the  measurement  of 
the  side  lines  not  being  the  same.  The  defendant  was  a 
trespasser  to  some  extent  by  the  measurement  of  his  own  sur- 
veyor, but  to  a much  greater  extent  by  the  measurement  of 
the  plaintiff’s  surveyor.  The  learned  judge  told  the  jury  he 
thought  the  mo'de  adopted  by  the  plaintiff's  surveyor  to  find 
the  front  of  the  fifth  concession  the  correct  one;  that  the 
running  a straight  line  between  two  established  posts  in  front 
of  the  fifth  concession,  could  not  correspond  with  the 
original  survey,  inasmuch  as  the  sides  of  the  several  lots, 


444 


COMMON#PLEAS,  HILARY  TERM,  20  VIC. 


from  the  mode  adopted  in  the  original  survey,  could  not  be 
expected  to  be  of  the  same  length,  and  the  straight  line  run 
across  several  lots  must  interfere  and  cut  off  or  add  to  them. 

The  jury  found  for  plaintiff  £12  10s.  damages. 

In  Michaelmas  Term,  Freeman  obtained  a rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  of  the  learned  judge 
in  charging  the  jury  that  the  mode  of  survey  followed  by 
the  plaintiff’s  surveyor  was  correct. 

O'Reilly , Q.  C.,  shewed  cause.  He  argued  that  the  case 
came  within  the  spirit  and  true  construction  of  the  statute 
12  Vic.,  ch.  35,  sec.  36. 

Freeman  contra,  insisted  it  must  be  governed  by  18  Vic., 
ch.  83,  sec.  10. 

Draper,  C.  J. — I have  carefully  examined  the  two  acts 
referred  to,  which  contain  all  the  statutory  provisions  upon 
disputed  surveys.  I do  not  find  in  either  any  provisions 
which  appear  to  me  to  have  been  directly  intended  to  meet 
the  precise  case  before  us. 

The  question  is,  how  is  a surveyor  under  these  acts,  or  either 
of  them,  to  determine  the  front  of  a concession  in  a township 
where  the  concession  lines  were  not  run  or  marked  in  the 
original  survey,  (although,  according  to  the  plan  of  survey, 
the  township  was  divided  into  lots  and  concessions,)  but 
where  the  side  lines  only  were  run  and  marked  at  a measured 
distance  of  twenty  chains  apart,  one  from  front  to  rear,  the 
next  from  rear  to  front,  and  so  on  alternately,  and  posts  were 
planted  on  every  such  side  line  to  mark  the  depth  of  each 
concession  with  a road  of  one  chain  wide  in  front  and  rear; 
and  where  one  or  both  of  the  posts,  originally  planted  on  the 
side  lines  of  any  given  lot,  intended  to  mark  the  angles 
thereof  in  front  of  the  concession  are  lost. 

From  the  evidence  given  at  the  trial,  I gather  that  there 
is  no  difficulty  in  tracing  the  side  lines  or  portions  thereof, 
on  both  sides,  i.e.,  north  and  south,  and  even  upon  some 
part  of  lot  No.  23,  the  plaintiff’s  lot ; that  plain  traces  of 
the  lines,  as  run  at  the  original  survey,  exist  both  north  and 
south  of  the  point  to  be  ascertained.  The  evidence  also 
seems  to  establish  that  posts  were  originally  planted  both  at 
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the  north-east  and  the  north-west  angles  of  this  lot,  upon 
the  side  lines  which  were  run,  marking  the  eastern  and 
western  sides  thereof ; and  I take  the  law  to  be  clear,  that 
if  those  two  posts  were  standing  where  they  were  originally 
planted,  a line  drawn  from  one  to  the  other  of  them  would 
be  the  front  of  the  concession  which  these  parties  are  dis- 
puting about. 

The  north-east  post  is  lost,  nor  does  any  evidence  accu- 
rately establish  where  it  originally  stood.  There  is  more 
evidence,  but  as  the  defendant  insists  not  sufficient,  to  prove 
the  place  where  the  post  at  the  north-west  angle  was  planted 
in  the  original  survey.  Treating  both  posts  • as  lost,  the 
defendant  says  the  survey  must  be  made  under  the  10th  sec. 
of  18  Vic.,  ch.  83,  which  enacts  that  when  any  land  surveyor 
shall  be  employed  to  run  a side  line  between  lots,  and  the 
original  post  or  monument  from  which  such  line  should  com- 
mence cannot  be  found,  he  shall  obtain  the  best  evidence  that 
the  nature  of  the  case  will  admit  of,  respecting  such  side  lines, 
post,  or  limit;  but  if  the  same  cannot  be  satisfactorily  ascer- 
tained, then  the  surveyor  shall  measure  the  true  distance 
between  the  nearest  undisputed  posts,  limits,  or  monuments, 
and  divide  such  distance  into  such  number  of  lots  as  the 
same  contained  in  the  original  survey,  assigning  to  each  a 
breadth  proportionate  to  that  intended  in  such  original  sur- 
vey as  shewn  on  the  plan  and  field  notes  thereof;  and  if  any 
portion  of  the  line  in  front  of  the  concession  in  which  such 
lots  are  situate  shall  be  obliterated  or  lost,  then  the  surveyor 
shall  run  a line  between  the  two  nearest  points  where  such 
line  can  be  satisfactorily  ascertained;  and  shall  plant  all 
such  intermediate  posts  or  monuments  as  may  be  required 
to  plant  in  the  line  so  ascertained,  having  due  respect  to  any 
allowance  for  roads  or  commons  set  out  in  such  original 
survey  ; and  the  limits  of  each  lot  so  found  shall  be  taken  to 
be  the  true  limits  thereof. 

On  the  other  hand  the  plaintiff  urges  that  the  36th  sec. 
12  Vic.,  ch.  35,  must  govern.  The  material  parts  of  which 
are  that  the  front  of  each  concession,  whether  only  a single 
row  of  posts  has  been  planted  on  the  concession  lines,  and 
the  lands  have  been  described  in  whole  lots,  shall  be  that  end 
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or  boundary  of  such  concession  which  is  nearest  to  the  boun- 
dary of  the  township  form  which  the  several  concessions 
thereof  are  numbered:  Provided,  that  when  the  line  in  front 
of  any  such  concession  has  not  been  run  in  the  original  sur- 
vey, the  side  lines  of  the  lots  in  such  concession  shall  be  run 
from  the  original  posts  planted  on  the  rear  line  thereof , 
parallel  to  the  governing  line  to  the  depth  of  the  concession, 
and  that  a straight  line  joining  the  extremities  of  the  division 
or  side  lines  of  any  lot  in  such  concession,  drawn  as  aforesaid, 
shall  be  the  true  boundary  of  that  end  of  the  lot  which  has 
not  been  run  in  the  original  survey, 

To  the  application  of  the  10th  section  of  18  Vic.,  ch.  83, 
there  appears  to  be  the  following  difficulties.  This  is  not  a 
case  in  which  the  object  is  to  run  the  side  line  or  limits 
between  lots.  These  are  to  be  found  from  the  work  of  the 
original  survey  still  apparent  and  traceable,  and  if  the  sur- 
veyor were  employed  with  that  object  he  would  be  bound  to 
get  the  best  evidence  “ respecting  such  side  limes,”  and  that 
evidence  being  sufficient  to  designate  clearly  where  the  side 
line  was  originally  run,  he  must  be  governed  by  it,  the 
alternative  course  being  only  open  to  him  when  the  side  line 
cannot  be  satisfactorily  ascertained.  It  appears  to  me  also 
the  application  of  that  clause  in  the  manner  the  survey 
relied  on  by  the  defendant  was  conducted,  is  open  to  another 
serious  difficulty;  because  the  posts  in  the  front  could  not  be 
ascertained;  the  side  line  itself  has  not  been  sufficiently 
regarded  as  marking  the  distance  east  and  west  between  each 
post.  Two  undisputed  posts,  one  east  the  other  west  of 
plaintiff’s  lot  have  been  found,  and  a straight  line  has  been 
drawn  between  them;  on  according  to  the  same  sec- 

tion, all  necessary  intermediate  posts  should  be  planted, 
dividing  the  distance  between  the  two  proportionably  to  the 
requisite  number  of  lots.  If  this  method,  as  is  most  proba- 
ble, brought  such  posts  to  the  east  or  west  of  the  side  lines 
originally  run,  the  surveyor  would  nevertheless  under  this 
section  of  the  statute  have  to  commence  the  side  lines  from 
such  posts,  and  thus  he  would  come  into  conflict  with  the 
32nd  section  of  12  Vic.,  ch.  35,  which,  among  other  things, 
expressly  directs  and  declares  that  all  side  lines  and  limits 
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of  lots  surveyed  shall  be  the  true  and  unalterable  boundaries 
of  such  lots.  It  appears  to  me  the  mode  adopted  by  the 
defendant’s  surveyors  to  ascertain  the  front  Of  the  fifth  con- 
cession at  lot  No.  23,  is  not  strictly  borne  out  by  the  enact- 
ment relied  on,  whether  the  plaintiff  be  right  or  no.  Even 
if  the  alternative  mode  pointed  out  in  this  section  were 
resorted  to — because  there  was  no  evidence  by  which  the  side 
line  could  be  satisfactorily  ascertained — I doubt  very  much 
whether  this  could  be  considered  a case  in  which  any  portion 
of  the  line  in  front  of  the  concession  can  be  said  “ to  be 
obliterated  or  lost,”  although  more  or  less  of  the  posts  may 
be  lost ; for  I lean  strongly  to  the  conclusion  that  these 
words  presuppose  the  actually  running  of  a line,  not  the 
planting  of  a series  of  posts  on  a number  of  side  lines,  which, 
if  placed  with  mathematical  accuracy,  would  be  in  a right 
line  with  each  other.  In  my  opinion  this  section  was  not 
intended  to  direct  and  point  out  the  method  of  ascertaining 
the  front  of  a concession,  or  at  all  events  not  in  the  case  of 
a township  surveyed  as  this  was. 

The  language  of  the  36th  section  12  Vic.,  ch.  35,  relied 
on  by  plaintiff,  shews  also,  I think,  clearly,  that  the  legisla- 
ture were  providing  for  a different  state  of  facts  from  those 
existing  in  the  present  case.  Admitting  that  so  much  of  it 
applies  as  declares  what  shall  be  the  front  of  the  concession, 
that  only  determines  that  the  north  end  of  each  concession 
in  the  township  of  Saltfleet  will  be  its  front ; and  in  my  view 
of  the  language  of  the  legislature,  and  of  the  evidence  in 
this  case,  the  front  of  this  concession  was  not  run  in  the 
original  survey,  and  therefore  it  does  not  appear -to  me  tliis 
section  meets  our  case  fully  ; I apprehend  that  it  was  in- 
tended to  apply  to  cases  weere  the  front  lines  of  the  adjacent 
concessions  had  been  run,  and  then  the  posts,  (there  being 
only  a single  row,)  in  rear  of  the  concession  whose  front  line 
has  not  been  run — which  posts  will  be  on  the  front  of  the 
adjacent  concession — are  to  govern  the  side  lines,  which 
being  produced  to  the  depth  of  the  concession,  will  mark 
where  the  posts  in  front  thereof  are  to  be  planted,  none  hav- 
ing been  planted  at  the  original  survey,  and  then  a straight 
line  from  post  to  post  will  make  the  front  line  of  such 
concession. 
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But  if  the  case  thus  provided  for  is  not  the  one  now  under 
consideration,  the  statute  may  afford  a guide  by  analogy  for 
a determination.  I have  already  observed  that  the  23rd 
section  of  this  statute  enacts  that  all  side  lines  and  limits  of 
lots  surveyed,  provided  they  have  been  marked,  &c.,  under 
the  authority  of  the  executive  government,  shall  be  true  and 
unalterable  boundaries.  The  evidence  shews  the  side  lines 
of  this  township  were  run  and  marked  under  the  proper 
authority.  The  lines  on  each  side  of  the  plaintiffs  lot  are 
ascertainable  by  the  marks  and  traces  still  remaining  of  the 
original  survey.  I do  not  understand  it  to  be  denied  that 
the  course  and  site  of  these  lines  is  accurately  ascertained, 
though  lost  or  obliterated  in  parts  by  the  clearing  up  of 
farms,  &c.,  nor  that  undisputed  posts,  marking  the  angles  of 
lots  north  and  south  of  plaintiff’s  lot,  and  planted  on  the 
side  lines,  are  found. 

In  taking  these  side  lines  as  the  unalterable  boundaries  of 
lot  No.  23^  to  the  east  and  west,  I think  the  plaintiff’s 
surveyor  is  borne  out  by  the  act ; and  that  wherever  they 
intersect  the  front  line  of  the  concession,  there  will  be  the 
true  places  of  the  north-east  and  north-west  angles  of  this 
lot.  The  difficulty  is  in  what  manner  this  front  line  is  to  be 
ascertained.  Theoretically  it  was  meant  to  be  a straight 
line,  and  so  has  no  doubt  the  surveyor’s  map  represented 
it.  As  a fact,  it  never  was  run  at  all,  but  the  mode  by  which 
it  was  designated  on  the  ground  was  by  a line  of  posts 
planted  in  running  the  side  lines  between  lots  at  distances 
measured  along  such  side  lines.  Perfect  accuracy  in  this 
work  would  have  produced  a line  of  posts  parallel  to  the  base 
line ; but  such  accuracy  was  not,  and  it  is  admitted  could 
not  be  attained,  and  if  every  post  as  originally  planted  was 
now  standing,  the  course  of  the  line  in  front  of  any  given 
lot  would  differ  more  or  less  from  the  course  of  the  line  in 
front  of  any  other  lot  in  the  concession. 

I think  the  statutes  provide  no  rule  for  determining  the 
front  of  any  lot  in  a township  so  surveyed,  when  the  place 
of  the  posts  planted  to  mark  its  angles  at  the  first  survey 
can  no  longer  be  found.  But  the  principle  deducible  from 
the  statutes  seems  to  me  to  be,  first,  to  take  whatever  can  be 
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found  of  the  work  on  the  ground  performed  at  the  first  sur- 
vey as  so  far  conclusive,  and  then  to  fill  up  the  intervals 
between  the  portions  of  the  original  work  which  remain,  by 
doing  what,  according  to  the  design  and  instructions,  the 
government  surveyor  ought  to  have  done,  and  therefore 
should  be  presumed  to  have  done. 

To  apply  this  rule  to  the  present  case:  the  eastern  side 
line  of  this  lot  was  a continuation  of  a line  run  from  north 
to  south,  or  vice  versa.  Assume  it  |o  have  been  from  north 
to  south;  the  last  post  planted  before  coming  to  the  5th 
concession,  on  the  original  survey,  and  now  to  be  found,  was, 
as  I understand,  at  the  front  of  the  fourth  concession.  From 
that  post  there  should  be  a distance  of  fifty  chains,  the  in- 
tended depth  of  the  concession,  one  chain  for  a road,  and 
then  a post  should  have  been  planted  to  mark  the  north-east 
angle  of  the  lot  in  question.  If  this  side  line  was  run  from 
south  to  north,  the  post  planted  in  front  of  the  sixth  con- 
cession (which  was  proved)  would  furnish  the  starting  place 
for  a similar  measurement.  The  point  of  beginning  in  either 
case  would  certainly  be  identical  with  that  adopted  at  the 
first  survey.  The  distance  which  ought  to  have  been  and 
must  be  assumed  to  have  been  run  then,  would  be  run  now, 
and  the  result  would  ascertain  the  spot  where  at  the  first 
survey  the  required  post  was  planted.  Either  this  method, 
or  that  which  the  plaintiff’s  surveyor  did  adopt,  (and  which 
more  closely  conforms  to  the  analogy  to  be  derived  from  the 
statutes,)  i.e .,  measuring  the  distance  between  the  posts 
found  in  the  fourth  and  sixth  concessions,  and  dividing  the 
space  equally,  leaving  the  concession  roads,  should,  I think, 
be  followed.  I prefer  the  latter,  and  I think  either  more 
consistent  with  the  spirit  of  the  statutes,  than  to  take  the  two 
nearest  posts  which  can  be  found  in  front  of  the  third  con- 
cession, and  to  draw  a straight  line  from  one  to  the  other 
to  determine  the  northern  limit  of  each  lot.  No  doubt  an 
accurately  straight  line  will  accord  with  the  theory  of  tl^e 
survey,  and  the  map  thereof,  but  it  will  not  accord  with  the 
evidence  of  the  actual  work  on  the  ground,  which  shews  that 
no  such  straight  line  was  drawn,  or  attempted  to  be  drawn, 
at  the  first  survey ; and  it  appears  to  me  beyond  dispute, 
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that  the  space  between  such  nearest  posts  could  not  be 
divided  in  order  to  find  the  point  of  commencement  for 
• running  any  side  line  between  lots,  which  is,  as  I understand 
it,  the  main  object  of  the  statutory  direction  to  run  a line 
between  such  nearest  posts  at  all. 

It  appears,  therefore,  to  me  that  the  jury  were  rightly 
directed,  and  that  this  rule  should  be  discharged. 

Richards,  J. — Much  may  be  said  in  favour  of  the 
proposition,  that  by  planting  the  posts  at  the  end  of 
each  lot  the  surveyors  intended  to  mark  the  concession 
line  of  each  concession  and  in  this  way  to  run  the  con- 
cession line.  If  it  is  not  to  be  thus  considered,  then  no 
concession  lines  have  been  run  in  the  township,  except  on 
the  front  and  rear  of  the  township,  where  they  have  been 
run  on  each  alternate  lot  only.  The  side  lines  which  have 
been  run  from  front  to  rear  of  the  township,  I apprehend, 
where  they  can  be  traced,  must  be  true  and  unalterable 
boundaries.  If  it  were  admitted  that  the  concession  lines 
had  been  run,  and  the  posts  planted  thereon  to  indicate  the 
width  of  the  respective  lots  could  not  be  found,  nor  satis- 
factory evidence  furnished  as  to  where  they  had  been  planted, 
the  course  pointed  out  by  the  statute  would  then  be  followed 
of  taking  the  nearest  post  on  the  concession  line,  and  divid- 
ing the  distances  to  shew  where  the  posts  had  been,  doing 
this  on  a straight  course  between  the  two  nearest  known 
boundaries.  This  might,  however,  fix  the  side  line  of  the 
lot  in  a very  different  place  from  that  indicated  by  the 
original  survey,  which  I understand  from  the  evidence  can 
be  readily  traced  near  the  point  in  dispute. 

As  it  is  not  shewn  nor  contended  that  the  concession  line 
was  ever  actually  run  in  the  original  survey,  except  in  the 
way  above  suggested,  if  the  majority  of  the  court  decide 
that  the  directions  of  the  learned  judge  who  tried  the  cause 
was  right,  I am  not  prepared  to  dissent  from  that  opinion. 

If  it  be  admitted  that  the  concession  lines  have  not  been 
run,  then,  I think  the  mode  of  ascertaining  the  lost  post, 
for  the  purpose  of  shewing  the  boundary  of  the  lot,  by 
dividing  the  distances  between  the  nearest  known  posts  on 
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the  side  line  as  it  was  originally  run  past  or  by  the  lots, 
harmonises  with  the  general  provisions  of  the  statute, 
although  the  case  under  consideration  is  undoubtedly  a 
casus  omissus. 

On  the  whole,  then,  though  by  no  means  considering  the 
question  free  from  doubt,  I am  not  prepared,  as  I have 
already  observed,  to  dissent  from  the  judgment  of  the 
majority  of  the  court. 

Rule  discharged. 

i 

Peters  v.  Nixon. 

Ejectment— Boundary. 

The  court  will  discourage  (except  when  bound  by  well  established  rule)  the 
practice  of  trying  questions  of  boundary  by  actions  of  ejectment,  the 
legitimate  object  of  which  is  to  try  titles. 

In  Michaelmas  Term  last,  Horton  for  defendant  obtained 
a rule  nisi  for  a new  trial,  the  verdict  being  contrary  to  law 
and  evidence,  and  on  affidavits  filed. 

The  facts  sufficiently  appear  from  the  judgment,  in  deliver- 
ing which 

Draper,  C.  J.,  said,  this  action  of  ejectment  is  brought  in 
reality  to  try  a question  of  boundary.  The  legitimate  object 
of  such  an  action  is  to  try  titles , and  it  is  to  be  regretted 
that  it  should  be  used  for  any  other  purpose.  The  practice 
of  trying  boundaries  in  this  manner  has,  however,  prevailed 
too  long,  perhaps,  to  enable  the  courts  of  their  own  authority 
to  put  an  end  to  it.  All  they  can  do  is  to  withhold,  as  far 
possible,  any  sort  of  facility  or  encouragement  to  its  continu- 
ance, leaving  to  the  legislature  to  interpose,  by  enacting  that 
the  question  of  right  of  possession,  as  depending  upon  title 
and  not  upon  boundary,  shall  be  the  question  to  be  tried  in 
actions  of  ejectment. 

In  this  case  neither  party  disputes  the  title  of  the  other  to 
his  own  lot,  but  the  contest  is,  whether  a long  triangular  strip 
of  land,  as  to  the  point  or  apex  of  which  triangle  they  are 
agreed,  belongs  to  the  one  lot  or  the  other.  It  is  obvious 
from  the  nature  of  the  action  of  ejectment,  that  this  question 
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cannot  be  presented  on  the  record  in  such  a manner  as  that 
a decision  in  favour  of  either  party  can  operate  as  a final 
determination  of  the  right.  If  the  plaintiff  fails,  he  may 
bring  another  ejectment ; if  he  succeeds,  the  defendant  in 
turn  may  bring  a suit  to  eject  him,  and  thus  the  maxim  inter 
est  reipublicce  ut  sit  finis  litium  becomes  wholly  disregarded. 

If  a plaintiff,  therefore,  should  fail,  the  court  ought  not, 
unless  in -deference  to  some  well  established  rule,  for  example, 
for  a positive  mis-direction  in  point  of  law,  to  grant  him  a new 
trial.  If  the  verdict  be  against  the  defendant,  when  a change 
of  possession  would  follow,  the  court  might  be  influenced  in 
granting  a new  trial  by  such  considerations  as,  that  the  defen- 
dant would  be  put  out  of  a house,  or  lose  growing  crops,  or 
suffer  similar  serious  inconvenience,  when  the  case  was  such, 
that  in  a different  form  of  action,  the  court  would  have  relieved 
against  the  verdict.  But  in  the  absence  of  any  such  conside- 
ration. or  of  such  ground  as  would  induce  the  court  to  grant 
a new  trial  to  the  plaintiff,  in  fact  ex  debito  justitice , the 
same  reasons  exist  for  refusing  to  interfere. 

In  the  present  case  the  land  is  uncultivated ; there  are  no 
buildings,  improvements,  or  crops  in  question.  It  is  a simple 
question  of  boundary,  and  in  my  opinion  we  should  apply  the 
rule  I have  Suggested.  If  the  plaintiff  takes  possession  of 
any  of  the  lot  to  which  the  defendant  can  shew  title,  this 
verdict  will  not  estop  him  from  treating  the  plaintiff  as  a 
trespasser,  and  putting  the  question  on  record  in  such  a form 
as  to  obtain  a binding  adjudication  of  their  respective  rights. 

In  my  opinion  this  rule  should  be  discharged. 


Hutchings  et  al.  v.  H.  Ruttan,  Esq. 

Execution— Sheriff,  duty  of — Notice. 

The  plaintiff  in  an  execution  against  lands  is  expected  to  point  out  to  the 
Sheriff  the  property  of  the  debtor,  but  his  not  doing  so  does  not  relieve 
the  Sheriff  from  the  responsibility,  if,  by  reasonable  inquiries,  he  could  have 
ascertained  the  fact.  Where  the  Deputy-Sheriff  had  notice  of  the  execu- 
tion debtor  owning  lands,  it  was  held  to  be  notice  to  the  Sheriff,  although 
the  latter  had  no  personal  knowledge  on  the  subject,  and  he  was  held 
liable  to  the  execution  creditor  in  an  action  for  a false  return. 

The  first  count  of  the  declaration,  filed  10th  April,  1852, 
stated  the  issue  of  a writ  of  fi.  fa.,  at  the  suit  of  plaintiffs, 
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against  the  lands  and  tenements  of  one  John  Rannie,  to 
satisfy  £303  11s.  8d.,  directed  to  defendant ; that  said  writ 
was  indorsed  to  levy  £174  3s.  8d.,  with  interest,  costs  of 
writs,  and  sheriff’s  fees,  and  the  delivery  of  the  writ  to  de- 
fendant to  be  executed,  and  complains  that  the  defendant 
did  not  levy  the  money,  hut  wholly  neglected  so  to  do,  though 
there  were  lands  of  Rannie  within  his  district  out  of  which 
he  might  have  levied  the  same,  and  that  the  defendant  falsely 
returned  that  there  were  no  lands. 

The  second  count,  after  stating  the  issuing  and  delivering 
of  the  writ  as  before,  and  a return  of  nulla  bona  set  forth 
the  issuing  and  delivering  of  an  al.  fi.  fa.  to  defendant,  and 
averred  that  defendant,  by  virtue  of  that  writ,  seized  and 
took  in  execution  divers  lands  of  Rannie,  of  the  value,  &c., 
and  then  levied  and  made  the  same  thereout,  yet  defendant 
had  not  the  moneys,  &c.,  pursuant  to  the  exigency  of  the 
said  writ,  but  therein  made  default,  nor  hath  he  paid,  &c.} 
to  the  plaintiffs,  but  afterwards  falsely  returned  that  the  said 
John  Rannie  had  no  lands. 

The  third  count,  after  stating  the  issuing  and  delivery  of 
the  writ  as  before,  averred  that  the  sheriff  returned  “ No 
lands,”  whereupon  plaintiff  issued  an  alias  fi.  fa.  against  the 
lands  of  Rannie,  indorsed  as  before,  and  delivered  it  to  the 
defendant.  Averred  that  there  were  lands  of  Rannie  during 
the  currency  of  this  writ  out  of  which  the  defendant  might 
have  made  the  money,  but  that  defendant  wrongfully  neg- 
lected so  to  do,  and  afterwards  falsely  returned  that  Rannie 
had  no  lands. 

Pleas. — 1st.  Not  guilty  to  the  whole.  2nd.  To  the  first 
count,  denies  the  delivery  of  the  writ.  3rd.  To  the  first 
count,  that  there  were  no  lands  of  Rannie  whereof  defendant 
had  notice  or  could  have  made  the  money.  4th.  To  the 
second  count,  denies  the  delivery  of  the  al.  fi.  fa.  to  defend- 
ant. 5th.  To  second  count,  that  defendant  did  not  seize 
lands  of  Rannie.  6th.  To  second  count,  that  defendant  did 
not  make  the  money.  7th.  To  third  count,  denies  the  deli- 
very to  the  defendant  of  the  fi.  fa.  or  al.  fi.  fa.  8th.  To  third 
count,  that  there  were  no  lands  of  Rannie  whereof  defendant 
had  notice,  or  could  have  levied  the  moneys  indorsed  to  be 
levied  on  the  al.  fi.  fa. 
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The  trial  took  place  at  Belleville,  in  October  last,  before 
the  Chief  Justice  of  Upper  Canada.  The  first  writ  against 
lands  was  tested  of  Hilary  Term,  1848,  returnable  on  the 
last  day  of  Hilary  Term,  1849,  and  the  alias  ji.  fa.  was 
tested  of  Hilary  Term,  1849,  returnable  on  the  first  of 
Easter  Term  then  next,  and  was  received  by  defendant  on 
13th  April,  1849.  Rannie,  who  was  called  as  a witness, 
proved  that  he  had  lived  from  the  year  1832  until  and  after 

1848,  in  the  township  of  Seymour:  That  he  owned  the  N.  J 
of  No.  23,  5th  con.  of  that  township,  and'  lived  many  years 
on  it,  and  had  title  to  it,  though  it  was  not  registered : that 
he  was  known  to  defendant,  and  was  well  known  to  the 
defendant’s  deputy,  one  Fortune,  who  had  often  been  at  his 
(Rannie’s)  place  : that  he  was  generally  known  as  the  owner 
of  it : that  no  inquiries  were  ever  made  by  either  the  defend- 
ant or  his  deputy  of  him  (Rannie),  and  that  this  land  was 
afterwards  sold  under  execution  to  satisfy  another  debt. 
The  sheriff',  it  appeared,  had  actual  notice  on  31st  March, 

1849,  that  Rannie  owned  this  land.  It  also  appeared  that 
Whiteford  and  another  recovered  a judgment  against  Rannie, 
which  was  registered  on  the  26th  September,  1848,  while 
the  plaintiff’s  first  writ  was  in  defendant’s  hands.  The 
defendant  advertised  the  lands  for  sale  on  the  plaintiff’s 
writ  in  March,  1850.  On  the  3rd  September,  1849,  White- 
ford’s  fi.  fa.  against  Rannie’s  lands  was  delivered  to  the 
defendant,  and  in  June  and  October,  1850,  the  defendant 
advertised  the  land  for  sale  on  both  writs. 

The  learned  Chief  Justice  left  the  question  of  negligence 
as  charged  in  the  first  count  to  the  jury,  telling  them  that 
the  plaintiff  in  an  execution  against  lands  is  expected  to 
point  out  to  the  sheriff  the  property  of  the  debtor  ; but  that 
does  not  relieve  the  sheriff  from  the  necessity  of  using  any 
degree  of  vigilance.  That  if  it  were  shewn  that  the  sheriff, 
without  information  from  Whiteford,  seized  under  their  writ, 
that  would  supply  an  argument  that  he  might  and  ought  to 
have  used  the  same  diligence  for  these  plaintiffs.  The  jury 
gave  a general  verdict  for  the  plaintiffs,  and  damages  £214 
14s.  lid.,  and  expressly  found  negligence  on  the  first  count. 

In  Michaelmas  Term  last,  Patterson , for  defendant,  ob- 
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tained  a nisi  for  a new  trial,  without  costs,  or  with  costs 
to  abide  the  event,  objecting  that  the  issues  on  the  second 
plea  to  the  first  and  to  the  second  counts  were  not  proved 
by  the  plaintiff : that  on  the  evidence  the  verdict  on  the 
second  count  should  have  been  for  the  defendant : that  the 
verdict  is  against  the  judge’s  charge,  and  on  an  affidavit  of 
defendant  stating  that  the  first  intimation  he  ever  received 
that  Rannie  had  any  lands  was  about  the  21st  March,  1849, 
and  after  the  return  of  no  lands  on  the  original  fi.  fa. : that 
Fortune,  the  deputy  sheriff,  never  informed  defendant  that 
Rannie  had  any  lands,  nor  was  it  his  duty  to  do  so,  as  he 
had  nothing  to  do  with  the  executions  against  lands,  the 
same  being  exclusively  managed  by  defendant  and  a clerk  : 
that  Rannie’s  residence  in  Seymour  was  40  or  50  miles  from 
defendant’s  office,  and  that  defendant  had  no  personal  know- 
ledge of  him  or  of  his  owning  any  lands,  until  informed 
thereof  as  aforesaid. 

In  Hilary  Term,  Bell  (of  Belleville)  shewed  cause.  He 
insisted  that  the  evidence  sustained  the  verdict  on  the  first 
count ; but  if  not,  then  that  the  sheriff  having  actually  ad- 
vertised the  lands  under  the  plaintiff’s  writ  before  he  received 
any  writ  from  Whiteford,  was  bound  to  return  the  proceeds 
of  the  sale  which  he  afterwards  made,  as  levied  upon  plain- 
tiff’s and  not  upon  Whiteford’s  writ,  and  that  the  fact  of  the 
registry  of  Whiteford’s  judgment  made  no  difference.  He 
cited  Doe  McPherson  v.  Hunter,  4 U.  C.  R.449  ; Dyke  v. 
Duke,  4 B.  N.  C.  197 : Cooke  v.  Birt,  5 Taunt.  765  ; Raphael 
v.  Illidge,  8 Ad.  & E.  565  ; Balme  v.  Hutton,  9.  Bing.  476  ; 
Smart  v.  Hutton,  2 N.  &.  M.  426. 

Patterson  in  support  of  the  rule,  cited  Doe  Dougall  v. 
Fanning,  8 U.  C.  166  ; Doe  Dempsey  v.  Boulton,  9 U.  C. 
532 ; Drew  v.  Lowson,  11  Ad.  & E.,  529  ; Imray  v.  Mag- 
nay,  11  M & W.  267 ; Christopherson  v.  Burton,  5 Ex. 
160. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

There  seems  to  me  some  misapprehension  in  the  rule  as 
to  the  issues.  The  objection  to  the  verdict  as  therein  stated 
amounts  to  this,  that  the  plaintiff’s  evidence  fails  to  sustain 
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his  case  on  the  issues  on  the  second  plea  to  the  first  count 
and  the  second  plea  to  the  third  count.  The  first  plea  is  to 
the  whole  declaration,  and  is  therefore  pleaded  to  each  count. 
The  seeond  plea  is  to  the  first  count  only,  and  merely  tra- 
verses the  delivery  of  the  writ  oifi.  fa.  to  the  sheriff.  The 
third  plea  is  also  confined  to  the  first  count,  and  denies  that 
from  the  time  of  the  delivery  of  the  writ  to  defendant,  until 
the  return  thereof,  there  were  any  lands  of  Rannie’s  whereof 
the  defendant  had  notice  or  could  have  levied,  &c.  The 
seventh  plea — the  first  that  is  pleaded  exclusively  to  the 
third  count  merely  traverses  the  delivery  of  the  writs  of  fi. 
fa.  and  of  alias  fi.  fa.  to  the  defendant.  The  eighth  plea  is 
also  pleaded  exclusively  to  the  third  count,  and  is  similar  to 
the  third  plea.  In  strictness,  the  second  and  the  seventh 
pleas  are  respectively  the  second  plea  to  the  first  and  third 
counts,  and  the  issues  of  those  pleas  are  beyond  doubt  sus- 
tained in  the  plaintiff s favour.  The  case,  however,  has 
been  argued  on  both  sides  on  the  third  and  eighth  pleas,  as 
those  on  which  the  point  in  dispute  arises,  and  on  which  the 
parties  desire  the  judgment  of  the  court,  and  it  is  to  them 
therefore,  that  our  attention  is  directed. 

The  question  of  negligence  was  properly  left  to  the  deci- 
sion of  the  jury  on  the  evidence.  The  defendant  complains 
of  no  misdirection,  he  objects  that  the  finding  is  contrary  to 
the  direction  given.  I do  not  find  that  this  objection  is  sus- 
tained by  the  report,  for  though  the  learned  Chief  Justice 
did  not  tell  the  jury  that  negligence  was  proved,  he  con- 
sidered there  was  evidence  proper  to  be  submitted  to  the  jury 
on  this  point,  telling  them  that  though  it  was  for  the  plaintiff 
to  point  out  to  the  sheriff  the  property  belonging  to  defend- 
ant which  he  desired  should  be  taken  in  execution  ; yet  this 
did  not  relieve  the  sheriff  from  the  necessity  of  making  any 
sort  of  inquiry,  or  of  using  some  vigilance  as  to  property 
which  might  apparently  be  subject  to  the  execution.  It  was 
not  denied  by  the  defendant’s  counsel  that  notice  to  the 
deputy  sheriff  was  notice  to  the  defendant,  and  if,  therefore,  it 
were  clear  that  the  deputy  sheriff  had  such  notice  or  knowledge 
of  the  execution  debtor  having  been  for  a long  time  before* 
and  while  the  writ  was  in  the  sheriff  s hands,  in  possession 
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of  lands  under  such  circumstances  as  would  raise  a presump* 
tion  that  he  owned  them ; whatever  consequences  would 
result  from  that  notice,  if  it  were  brought  home  to  the  sher- 
iff, must  equally  follow  from  such  notice  being  brought 
home  to  his  deputy.  For  this  reason  I do  not  attach  any 
importance  to  the  affidavit  filed  on  moving  the  rule  nisi,  for 
the  arrangement  therein  stated  for  the  division  of  the  office 
business  between  the  sheriff  and  his  deputy  could  have  no 
effect  on  the  rights  of  third  parties,  nor  prevent  the  applica- 
tion of  the  rule  which  treats  the  deputy  sheriff  as  the  alter 
ego  of  his  principal,  Boucher  v.  Wiseman  (1  Cor.  El.  440)  ; 
Norton  v.  Simes  (Hob.  13  ; 2 Brownl.  280).  The  question 
therefore  resolves  itself  to  this,  whether  the  evidence  sub- 
mitted to  the  jury  warranted  their  finding  for  plaintiff  on  the 
first  count,  and  in  determining  that  the  sheriff*  had  been  guilty 
of  negligence  in  not  levying  on  the  lands  of  Bannie,  the  ex- 
ecution debtor.  Now,  assuming  the  substance  of  the  issue 
raised  by  these  pleas  to  be  not  merely  whether  Bannie  had 
lands,  but  whether  the  defendant  had  notice  thereof,  (which 
is,  I think,  open  to  question,)  (a)  could  the  sheriff  excuse 
himself  from  making  any  enquiry,  but  rest  on  the  fact  that 
no  direct  notice  was  given  to  him  for  any  lands  being  owned 
by  Bannie,  in  other  words,  is  it  a condition  precedent  to 
the  sheriff’s  duty  to  levy,  that  the  execution  creditor  should 
in  all  cases  give  him  notice  what  lands  are  liable  on  the  writ? 
In  Dyke  v.  Duke  (4  Bing.  N.  C.  203),  a similar  question 
arose  on  the  necessity  of  the  plaintiff,  who  had  sued  out  a 
capias , giving  the  sheriff  certain  information  with  regard  to 
the  party  to  be  arrested,  and  Tindal,  C.  J .,  says,  “ I do  not 
think  that  any  such  duty  is  cast  by  law  upon  a plaintiff,” 
and  he  refers  to  the  Dean  of  Hereford  v.  Macnamara  (2  Nev. 
& M.  831),  as  in  point,  to  shew  that  the  plaintiff  is  not  bound 
to  furnish  information,  and  the  other  judges  concurred  in 
this  view.  (See  also  Gibbon  v.  Coggon,  2 Camp.  188.)  In 
Wright  v.  Lainson  (2  M.  & W.  739),  which  was  an  action 
for  a false  return  to  a fi.  fa.,  Parker,  B.  (p.  741),  says,  " The 
delivery  of  the  writ  raises  some  duty  in  the  sheriff,  viz.,  to 
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look  for  the  goods  of  the  defendant  in  the  bailiwick;  but  it 
does  not  raise  the  particular  duty  you  have  alleged,  viz.,  to 
pay  over  the  proceeds.  There  are  three  stages  of  duty, — 
first,  on  the  delivery  of  the  writ,  to  look  out  for  the  goods  ; 
secondly,  on  finding  them,  to  levy  ; thirdly,  on  levying,  to 
pay  over  the  proceeds.”  It  would  be  inconsistent  with  this 
language  to  hold  that  the  sheriff  need  not  look  out  for  the 
goods  until  direct  notice  is  given  to  him  where  they  are;  and 
I can  see  no  distinction  in  this  respect  between  goods  and 
lands  in  the  open  and  notorious  occupation  and  enjoyment 
of  the  execution  debtor.  The  cases  of  Imray  v.  Magnay 
and  Christopherson  v.  Burton  (11  M.  & W.  267,  3 Exch.  160), 
see  also  Jones  v.  Clayton  (4  M.  & S.  349,)  appear  to  me 
to  tend  to  the  same  conclusion.  In  the  first  it  was  held  that 
where  goods  seized  under  a fi.  fa.,  founded  on  a judgment 
fraudulent  against  creditors,  remain  in  the  sheriff  s hands,  or 
are  capable  of  being  seized  by  him,  he  is  compellable  to  sell, 
or  seize  and  sell  such  goods,  under  a subsequent  writ  founded 
on  a bona  fide  debt ; and  if  he  neglect  to  do  so,  having  notice 
at  the  time  that  he  ought  to  have  executed  the  writ,  or  if  he 
could  then  have  discovered  it  by  reasonable  enquiries,  he  is 
responsible  for  neglecting  to  seize  and  sell  them.  And  in 
the  latter  case,  it  is  said  the  only  difference  between  it  and 
Imray  v.  Magnay  is,  “that  here  the  sheriff  himself  had 
assigned  the  goods  seized  under  the  prior  execution  to  a sup- 
posed bona  tide  purchaser,  innocently  ana  in  ignorance  of 
the  fraud,  and  that  he  ought  not  to  invalidate  his  own  grant 
There  was  sufficient  notice  of  the  fraud  to  the  sheriff  to 
oblige  him  to  enquire  into  the  question  of  fraud  at  his  peril.” 
Mr.  Roscoe,  on  his  work  on  evidence  at  Nisi  Prius,  says 
the  plaintiff  must  shew  that  the  party  had  goods  within  the 
bailiwick,  of  which  the  sheriff  had  notice,  or  might,  by  using 
due  diligence,  have  had  notice. 

Upon  the  whole  it  appears  to  me  that  if  sufficient  evidence 
is  given  to  shew  that  the  sheriff  had  notice,  though  not  com- 
ing from  the  execution  creditor,  that  the  debtor  has  lands 
liable  to  be  taken  in  execution,  or  even  to  put  him  on  enquiry,, 
when  by  using  reasonable  diligence  he  might  ascertain  the 
same  fact,  that  the  plaintiff  has  done  enough  to  sustain  that 


VALUER  V.  WALSH. 


459 


part  of  his  case,  and  as  it  was  further  proved  that  Rannie 
had  lands,  for  in  fact  the  sheriff  afterwards  sold  them,  and  as 
I have  already  said,  I look  upon  notice  to  the  deputy  as 
notice  to  the  sheriff,  I think  the  verdict  upon  the  first 
count  is  maintained,  and  I see  no  sufficient  reason  for  its 
being  disturbed. 

Rule  discharged. 


Vallier  v.  Walsh. 

Breach  of  contract  to  sell  land — Measure  of  damages. 

Where  the  defendant  contracted  to  sell  to  the  plaintiff  land  belonging  to  his  son, 
who  was  then  under  age,  and  who  afterwards  declined  to  convey  : 

Held,  That  he  was  liable  to  substantial  damages,  and  that  the  true  measure  of 
them  was  not  merely  the  purchase  money  paid  with  interest  and  oosts,  but 
the  true  value  of  the  property  at  the  time  he  ought  to  have  received  his 
conveyance. 

Covenant  on  articles  of  agreement  to  convey  a lot  of  land 
to  plaintiff,  on  payment  by  him  to  plaintiff  of  a certain  sum 
of  money,  part  of  the  purchase  money  of  the  lot.  Averment, 
that  plaintiff  had  made  the  payment,  but  defendant,  though 
often  requested,  had  not  conveyed  the  lot,  whereby  plaintiff 
had  lost  the  increased  value  of  the  lot,  and  the  profit  and  enjoy- 
ment thereof.  Pleas , 1st,  as  to  £72  10s.,  payment  of  that 
sum  into  court,  averring  its  sufficiency  to  satisfy  plaintiff’s 
demand.  2nd,  except  as  to  £72  10s.,  denial  that  plaintiff 
has  been  in  anywise  damnified  by  reason  of  anything  con- 
tained in  the  articles  of  agreement.  The  plaintiff  denied  the 
sufficiency  of  the  sum  paid  into  court  in  satisfaction  of  his 
claim,  and  took  issue  on  the  second  plea. — Worthington  v. 
Warrington,  8 C.  B.  134;  Pounsett  v.  Fuller,  17  C.  B.  660; 
Robinson  v.  Harman,  1 Exch.  850. 

It  appeared  at  the  trial,  before  Draper,  C.  J.,  in  October, 
1856,  at  the  London  Assizes,  that  the  defendant  sold  this 
and  other  lots  of  land  by  auction,  with  a full  knowledge  that 
it  belonged  ta  his  son,  who  was  then  not  quite  of  age.  It 
seemed  that  the  son  would  not,  now  that  he  was  of  age,  con- 
firm this  sale.  The  principal  part  of  the  evidence  on  both 
sides  was  as  to  the  value  of  the  land  at  the  time  of  defen- 
dant’s breach  of  agreement.  The  learned  judge  directed 
thatthe  jury  were  not  restricted  to  the  money  paid  by  plaintiff 
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to  defendant,  and  interest  thereon,  but  might  give  damages 
ultra,  not  exceeding  what  on  the  evidence  appeared  to  them 
to  be  the  cash  value  at  the  time  the  agreement  was  broken 
by  the  defendant.  That  in  this  case  it  was  not  the  discovery 
of  a latent  defect  which  prevented  the  defendant  from  fulfil- 
ling his  contract,  but  he  was  aware  when  he  entered  into  it, 
that  he  had  no  right  to  convey,  and  depend  on  his  son 
making  the  conveyance  when  he  came  of  age.  It  was  urged 
for  defendant  that  the  plaintiff  should  only  recover  nominal 
damages,  because  he  was  never  evicted  or  disturbed  in  the 
possession,  but  it  did  not  appear  that  the  plaintiff  had  ever 
obtained  possession.  The  jury  gave  a verdict  for  defendant 
and  £87  2s.  6d.  damages.  According  to  the  agreement  the 
whole  price  of  the  lot  was  £82  10s.,  of  which  plaintiff  had 
paid  £20  12s.  6d.  on  the  day  of  executing  the  agreement 
(23rd  May,  1853),  and  three  instalments  of  £12  7s.  6d.  each 
with  interest. 

In  Michaelmas  Term  McMichael  obtained  a rule  nisi  to 
set  aside  the  verdict  and  grant  a new  trial,  or  to  reduce  the 
verdict  to  nominal  damages  on  the  ground  of  misdirection  as 
to  the  proper  amount  of  damages.  He  insisted  the  true 
measure  of  damages  was  the  purchase  money  and  interest, 
the  costs  of  preparing  and  tendering  a conveyance,  and  inves- 
tigating title,  and  not  the  value  of  the  land,  and  cited  Hopkins 
v.  Grazebrook,  6 B.  & C.  31 ; Irving  v.  Merygold,  3 U.  C.  Q. 
B.  272  ; McKinnon  v.  Burrows,  3 Old  Series  Q.  B.  590 ; 
Walker  v.  Moore,  10  B.  &.  C.  416. 

Becher  showed  cause;  he  contended  that  this  objection 
could  not  be  entertained  now,  even  if  it  were  tenable,  no 
objection  having  been  raised  at  the  trial  to  the  charge;  and 
that  under  the  circumstances  the  objection  was  not  valid. 

Draper,  C.  J. — The  legal  question  involved  has  been 
considered  in  the  more  recent  decisions  of,  Worthington  v. 
Warrington  (8  C.  B.  134),  Robinson  v.  Harman  (1  Exch.  850), 
and  Pounsett  v.  Fuller  (17  C.  B.  660).  In  this  last  case 
Jervis,  C.  J.,  thus  states  the  result  of  the  cases  ; “ The  case 
of  Flurean  v.  Thornhill  (2  Bl.  Rep.  1,077),  which  has  been 
always  recognised  as  an  exception  to  the  general  rule  of  law, 
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held  that  when  a man  undertakes  to  sell  an  estate  the  bargain 
is  to  be  understood  as  being  subject  to  this  qualification  or 
condition,  viz.,  that  he  has  a good  title  to  convey,  and  in  the 
judgment  it  is  said  that  it  results  from  that,  that  the  vendee, 
where  the  bargain  goes  off  by  reason  of  the  vendor’s  inability 
to  perform  the  conditions,  gets  no  damages  beyond  the  mere 
expenses  of  investigating  a title  which  turns  out  to  be  bad. 
All  the  cases  have  proceeded  upon,  and  adopted  that  general 
rule.  Walker  v.  Moore  expressly  determines  that  where  the 
party  is  not  to  blame,  but  professes  to  sell  that  which  he 
bona  fide  believes  he  can  sell,  though  in  fact  he  has  no  title, 
he  is  liable  only  for  the  expenses  of  investigating  the 
defective  title.  Where  the  party  is  professing  to  sell  that 
which  he  cannot  sell,  as  in  Hopkins  v.  Graybrooke,  and 
Robinson  v.  Harman,  he  may  be  liable  to  substantial  damages 
for  the  loss  of  the  bargain.  Whereas  Flurean  v.  Thornhill 
is  an  exception  to  the  general  rule  that  a man  is  responsible 
for  all  the  damages  resulting  from  his  breach  of  contract. 
Hopkins  v.  Graysbook  has  engrafted  upon  that  exception, 
viz.,  that  where  the  party  enters  into  a contract  to  sell, 
knowing  that  he  cannot  make  a title,  he  is  remitted  to  his 
general  liability,  and  the  exception  introduced  by  Flurean  v. 
Thornhill  does  not  apply.”  The  present  case  is  precisely  of 
the  latter  character.  The  defendant  entered  into  a contract 
to  sell  land  which  belonged  to  his  son,  who  was  at  the  time  a 
minor  and  out  of  the  province.  He  knew,  therefore,  he  had 
no  title  in  himself,  and  no  authority  to  make  a contract  for 
his  son,  and  is  consequently  liable  to  substantial  damages  for 
the  loss  of  the  bargain,  for  the  fair  value  of  the  property  at 
the  time  he  ought  to  have  conveyed  it,  but  did  not,  to  the 
purchaser.  The  direction  given  at  the  trial  was  in  accor- 
dance with ‘the  law  thus  laid  down,  and  this  rule  must  there- 
fore be  discharged. 


Rule  discharged. 
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Thorn  v.  Sandford  & Singleton. 

Promissory  Note — Notice  of  Dishonour. 

Where  notice  of  dishonour  of  a note  sent  to  an  indorser  stated  the  amount 
accurately,  but  stated  incorrectly  the  day  when  it  became  due,  and  no 
evidence  was  given  of  any  other  similar  note  falling  due  on  the  dapy 
stated. 

Held,  the  notice  was  sufficient,  the  defendant  not  having  been  misled. 

Declaration  (dated  27th  August,  1856,)  against  Sand- 
ford,  as  maker  of  a promissory  note,  dated  9th  November, 
1854,  payable  to  George  Thorn  or  bearer,  for  £125,  at  one 
year  after  date,  and  endorsed  by  George  Thorn  to  the  de- 
fendant Singleton,  who  is  declared  against  as  indorser  of  the 
said  note  to  the  plaintiff.  Pleas  by  Singleton  : 1.  That 

the  promissory  note  was  not  presented  to  defendant  Sand- 
ford  for  payment.  2.  That  he  had  due  notice  of  the  non-pay- 
ment. Sandford  let  judgment  go  by  default. 

The  trial  took  place  at  Cobourg,  before  the  Chief  J ustice 
of  Upper  Canada,  in  November  last.  George  Thorn,  the 
payee,  proved  that  on  the  12th  November,  1855,  he  pre- 
sented the  note  for  payment  to  Sandford,  who  did  not  pay. 
On  the  same  day  he  wrote  and  put  into  the  post-office  a 
notice  to  defendant  Singleton  as  follows  : — “ Brighton,  No- 
vember 12,  1855.  Mr.  A.  Singleton.  Dear  sir, — Mr. 
Wm.  Sandford  as  not  paid  that  note  you  sind  with  him  to 
me.  it  came  due  on  the  ninth  of  this  month  amount  one 
hundred  and  twenty  five  pounds  and  therefore  I shall  be 
obliged  to  hold  you  responsible  til  it  is  paid.  Yours,  George 
Thorn.”  When  he  presented  the  note  for  payment,  and 
gave  the  notice  to  Singleton,  George  Thorn  had  not  indorsed 
it  himself.  Afterwards  he  indorsed  it,  “ without  recourse,  * 
and  transferred  it  to  the  plaintiff.  Singleton’s  name  was 
indorsed  the  same  day  the  note  was  made,  which  was  a 
renewal  of  a former  note.  He  further  stated  that,  after 
giving  this  notice,  he  spoke  to  Singleton,  who  offered  to  pay 
it  in  stock,  which  he  declined,  and  he  then  transferred  it  to 
the  plaintiff,  his  father,  in  payment  of  a debt.  Sandford, 
the  other  defendant,  was  called  as  a witness.  He  denied 
that  the  note  had  ever  been  presented  to  him  for  payment : 
he  said  that  long  after  it  become  due,  Singleton  spoke  to  him 
about  his  (Sandford’s)  paying  it : he  admitted  he  got  the 
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money  from  Thorn  (George)  for  the  original  note,  of  which 
this  is  a renewal:  he  admitted  that  he  drank  hard,  and  that 
Thorn  (George)  was  a sober  man.  It  was  left  to  the  jury  to 
say  upon  the  evidence  : 1st.  Whether  the  presentment  was 

made  and  notice  given  as  stated  by  George  Thorn,  though 
denied  as  to  the  presentment  by  Sandford.  2nd.  If  not, 
did  Singleton,  after  the  note  was  dishonoured,  promise  to 
pay  it.  The  notice  was  objected  to  as  insufficient,  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  a nonsuit, 
and  the  plaintiff  had  a verdict  for  the  amount  of  the  note 
and  interest. 

In  Michaelmas  Term,  Walbridge  obtained  a rule  nisi 
accordingly.  He  contended  the  notice  did  not  describe  the 
note  or  the  manner  of  Singleton  becoming  a party  thereto 
correctly,  that  it  did  not  state  any  presentment.  He  also 
moved  in  the  alternative  for  a new  trial,  the  verdict  being 
against  law  and  evidence  and  the  weight  of  evidence,  “ the 
note  not  having  been  presented  or  the  necessity  thereof 
waived.” 

In  Hilary  Serm,  Paterson  shewed  cause,  and  cited — Stock- 
man  v.  Parr,  11  M.  & W.  809;  Bromage  v.  Vaughan,  9 Q. 

B.  608;  Mellersh  v.  Rippen,  7 Exch.  578 ; Rowland  v. 
Springet,  14  M.  & W.  7 ; Williams  v.  Clarke,  16  M.  & W. 
834;  Bailey  v.  Porter,  14  M.  & W.  44;  Blinn  v.  Dixon,  5 
U.  C.  R.  581;  B.  U.  C.  v.  Street,  29;  Byles  on  Bills,  217 ; 
Allen  v.  Edmundson,  2 Ex.  723. 

Walbridge , in  support  of  rule  cited — Strange  v.  Price,  10 
A.  & E.  125 ; Burgh  v.  Legge,  5 M.  & W.  418. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

A notice  of  dishonour  should  apprise  the  party  to  whom 
it  is  addressed  what  the  instrument  is,  bill  or  note,  on  which 
he  is  to  be  held  liable;  that  the  party  primarily  liable,  the 
maker  of  the  note  or  the  acceptor  of  the  bill,  has  been  ap- 
plied to  and  has  refused  payment,  and  that  the  holder  means 
to  look  to  the  party  to  whom  the  notice  is  addressed  for 
payment.  • 

The  well  known  case  of  Solarte  v.  Palmer  1 Bing.  N. 

C.  194)  decided  that  a letter  from  the  holder  to  the  indorser 
of  a bill,  threatening  legal  measures,  unless  the  bill  be  paid, 
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does  not  amount  to  notice  of  dishonour  of  the  bill  by  the 
acceptor.  It  has,  however,  been  felt  that  the  decision  in 
this  case  was  an  embarrassing  one,  and  in  Chard  v.  Fox 
(14  Q.  B.  200),  Coleridge,  J.,  says,  the  disposition  of  the 
courts  is  not  to  extend  this  doctrine.  And  in  the  latter  case, 
Everard  v.  Watson  (17  Jur.  762,  and  1 E.  & B.  801),  Lord 
Campbell  goes  further.  He  says : “ I confess  my  regret 
at  the  decision  of  Solarte  v.  Palmer,  it  has  caused  much  con- 
fusion. It  is,  however,  a decision  which  we  cannot  reverse, 
indeed,  I fear  the  House  of  Lords  could  not  do  so.  But  I 
do  wish  that  it  were  reversed  by  act  of  parliament,  so  as  to 
relieve  the  commercial  world  from  the  risk  of  misconceiving 
the  law.” 

In  the  present  case  the  notice  is  sufficiently  definite  in  my 
opinion  as  to  the  dishonour  of  the  note  by  the  maker,  and 
also  as  to  the  holder  looking  to  the  indorser  for  payment. 
The  defect,  on  which  the  case  of  Solarte  v.  Palmer  rests, 
does  not  exist.  The  objection  is,  that  the  njote  itself  is  not 
sufficiently  described,  or  rather  that  the  description  does  not 
fit  the  note  given  in  evidence  The  defendant  is  sued  as 
indorser.  The  notice  says  that  Sandford  has  not  paid  that 
note  you  signed  with  him,  importing  as  is  argued  for  the 
defendant,  that  Singleton  was  a joint  maker  with  Sandford. 
Then,  again,  the  notice  says,  “ it  came  due  on  the  9th  of 
this  month,  i.e.  the  9th  November,  1855,  whereas  the  note 
produced  was  dated  9 th  November,  1854,  payable  a year 
after  date,  and  so  could  not  have  fallen  due  so  soon  as  the 
9th  November,  1855. 

The  amount  stated  in  the  note  is,  however,  correct.  A 
misdescription  in  a notice  to  the  drawer  of  the  bill,  which 
stated  the  sum  claimed  from  him  to  be  “ due  on  your  dis- 
honoured note,  dated,”  &c.,  was  held  in  Stockman  v.  Par  (11 
M.  & W.  809),  not  to  vitiate  the  notice,  and  in  that  case,  too,, 
the  amount  claimed  in  one  sum  of  £53  6s.  6d.  was  compounded 
of  the  amount  of  the  bill  and  of  the  charges  of  noting,  so  that 
in  fact  there  were  two  matters  of  erroneous  description  of  the 
claim.  * In  Bromage  v.  Vaughan  (9  Q.  B.  608),  this  case,  was 
cited  and  relied  upon;  and  the  court  held  that  though  the  notice 
described  the  bill  as  payable  at  one  bank,  when  in  fact  it  was 
payable  at  another,  it  was  nevertheless  sufficient.  The  princi- 
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pie  is  stated  to  be,  that  if  the  misdescription  is  not  such  as 
would  mislead  the  defendant  in  respect  of  the  bill  intended, 
the  notice  is  not  vitiated  thereby.  If  there  be  more  than  one 
bill  to  which  the  letter  of  notice  can  apply,  the  defendant 
should  show  that,  in  order  to  lay  the  foundation  of  its  being 
held  that  the  notice  could  have  misled  him.  Shelton  v. 
Brath  waite*  (7  M.  & W.  436),  Alderson , B.,  observes,  “If  he 
who  has  peculiarly  the  means  of  knowing  whether  there  are 
more  bills  than  one,  does  not  shew  to  the  court  that  there  are 
more,  the  reasonable  inference  is  that  there  is  but  one.”  In  that 
case  the  notice  neither  mentioned  the  date  nor  the  amount  of 
the  bill.  In  Mellersh  v.  Bippen  (7  Exch.  578),  the  notice 
misdescribed  the  bill  as  having  been  drawn  by  the  acceptor, 
and  as  having  been  accepted  by  the  defendant,  whereas  he 
was  the  acceptor.  This  was  held  to  be  sufficient. 

In  the  absence  of  its  being  shewn  that  there  was  any 
other  note  than  this  on  which  the  defendant  was  liable  to 
George  Thorn,  and  to  which  Sandford  was  a party,  I think 
we  are  warranted  by  the  cases  cited,  in  holding  this  notice  to 
be  legally  sufficient.  If  the  evidence  given  at  the  trial  be 
true,  there  was  abundant  proof  that  the  defendant  was  not 
in  the  fact  misled.  So  far,  therefore,  as  the  application  for 
nonsuit  goes  it  must  fail. 

As  to  the  application  for  a new  trial,  that  rests  on  the 
question  whether  there  was  sufficient  evidence  of  presentment. 
George  Thorn  swore  that  he  did  present  the  note  to  the 
maker  Sandford,  and  he  as  positively  swore  that  it  never  was 
presented,  either  on  the  day  mentioned  by  Thorn,  or  on  any 
other  day.  Of  course  this  was  for  the  jury,  but  I am  not 
surprised  that  they  preferred  Thorn’s  evidence,  for  Sandford 
was  compelled  to  admit  his  own  intemperate  habits ; and  the 
fact  of  the  notice  having  been  sent  to  Singleton  on  the  very 
day  on  which  Thorn  swears  he  presented  the  note  to  Sand- 
ford, which  was  not  denied,  afforded  some  confirmation.  No 
affidavit  was  offered  to  lead  us  to  suppose  any  new  testimony 
on  the  subject  could  be  given.  And  when  the  merits  seem 
to  be  clearly  in  favour  of  the  conclusion  arrived  at,  we  see 
no  good  reason  for  submitting  the  same  question  on  the 
same  evidence  to  another  jury. 


Rule  discharged. 
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Mary  Culp  v.  John  Culp. 

Boundary  where  post  marking  side  line  of  lot  had  been  lost. 

A concession  or  base  liae  had  been  run  and  posts  planted  on  it  upon  a survey 
made  on  a similar  principle  to  that  referred  to  in  Davis  v.  Waddell,  but  the 
question  was  how  the  side  line  of  a lot  was  to  be  ascertained. 

Held,  that  the  distance  between  the  two  nearest  ascertained  monuments  on  the 
base  line  should  be  measured  and  divided  proportionately  befrween  the  lots, 
making  the  due  allowance  for  roads,  and  that  the  side  line  required  should  be 
run  from  the  angle  of  the  lot  so  ascertained. 

Trespass,  quare  clausum  fregit,  on  the  1st  of  April, 
1856,  and  on  divers  other  days  between  that  day  and  the 
commencement  of  this  suit  (21st  of  June,  1856),  being  lot 
No.  6, 1st  concession  of  Clinton,  and  also  then  and  there  pros- 
trated, &c.,  divers  fences,  &c. 

Pleas — 1st,  Not  guilty.  2nd,  Close  not  the  plaintiff’s. 
3rd,  Leave  and  license.  4th,  As  to  breaking  open  the  gates 
and  prostrating  the  fence:  that  there  was  a public  highway 
abutting  on  the  west  side  of  the  close,  and  the  gates  and 
fences  were  upon  and  incumbering  the  highway,  wherefore 
defendant  did  pull  them  down,  doing  no  unnecessary  injury; 
to  which  plaintiff  replied  that  the  gates  and  fence  were  not 
upon  the  highway. 

The  trial  took  place  at  the  last  Niagara  assizes,  before 
McLean , J.  The  plaintiff  proved  his  title  to  lot  No.  6,  first 
concession  of  Clinton.  The  trespass  was  admitted  after 
the  plaintiff’s  witness  had  proved,  that  a fence  which  had 
stood  on  the  west  side  of  lot  No.  6,  and  the  broken  front 
thereof  as  the  western  boundary,  was  removed  about  three 
years  before  under  an  order  of  the  township  council,  to  the 
eastward,  and  after  a survey,  it  was  in  the  summer  of  1855 
replaced  where  it  had  previously  stood,  and  that  it  was  in 
the  spring  of  1856  thrown  down  about  a distance  of  eighty 
rods  along  the  line,  north  and  south.  The  defendant  called 
a witness  who  swore  he  was  chain  bearer  in  the  survey 
of  part  of  this  township  under  Mr.  Spaulding.  That 
the  base  line  was  first  run  along  the  lake  and  posts  put 
down ; the  surveyor  then  returned  and  commenced  one  lot 
from  the  east  line  of  the  township,  and  ran  south  to  the 
southern  or  rear  limit  of  the  township  ; then  he  ran  westerly 
twenty-one  chains,  leaving  a chain  for  a road  (between  lots 
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two  and  three) : then  northerly  to  the  base  line.  In  coming 
from  the  rear  they  did  not  hit  the  posts  on  the  base  line 
generally,  sometimes  came  out  east,  sometimes  west  of  it ; 
but  in  running  from  front  to  rear  they  started  from  the  posts 
on  the  base  line,  “ and  in  going  north  and  south  posts  were 
put  down  to  mark  the  several  concessions,  the  concession  lines 
were  not  run.”  It  was  then  proved  by  a surveyor  that  he 
found  a line  running  north  from  the  rear  of  the  eighth  con- 
cession, on  the  east  limit  of  No.  7.  There  were  monu- 
ments at  the  south-east  angle  of  No.  7,  on  the  several 
concessions  in  the  rear  of  the  lots ; and  there  was  evidence 
of  there  having  been  a line  from  one  monument  to  the  other. 
This  line  was  nearly  parallel  to  the  township  line  through 
the  8th,  7th,  6th  and  5th,  concessions ; and  it  was  nearly 
straight  through  the  4th,  3rd,  and  2nd  concessions,  though 
not  parallel  to  the  township  ]ine ; i.  e.,  the  eastern  line  of 
the  township,  the  variance  being  to  the  east.  There  was  a 
stone  monument  at  the  south-east  corner  of  No.  7,  first  con- 
cession, on  the  line  traced  from  the  rear,  from  which  he  ran 
parallel  to  the  township  line  northerly,  and  according  to  this 
line  No.  6 would  be  narrower  than  according  to  the  plan 
of  survey  it  should  be.  He  said  he  found  a monument  at 
the  north-east  angle  of  No.  5,  in  the  first  concession,  and 
received  evidence  of  the  place  of  an  original  monument  at 
the  north-west  angle  of  No.  7,  first  concession.  He  measured 
between  these  two  monuments  and  found  a distance  of  sixty- 
one  chains  and  thirty-one  links,  which  gave  each  lot  twenty 
chains  and  ten  links,  or  an  overplus  of  ten  links,  besides  an 
allowance  for  road ; and  if  the  lots  were  thus  divided  the 
road,  as  claimed  by  plaintiff,  is  nearly  correct.  The  defen- 
dant called  several  witnesses  for  the  purpose  of  proving  the 
correctness  of  the  stone  monument  at  the  south-east  angle 
of  lot  No.  7,  from  which  his  surveyor  had  run  parallel  to  the 
township  line,  contending  that  was  the  proper  mode  of 
ascertaining  the  side  line  of  No.  7 under  the  circumstances 
of  the  original  survey,  in  which  case  he  would  not  be  a 
trespasser. 

The  plaintiff,  in  reply,  gave  evidence  of  a survey,  made 
from  the  monument  on  the  township  line  between  Clinton 
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and  Louth,  tracing  the  base  line  to  the  north-east  angle  of 
lot  No.  15,  1st  concession ; the  surveyor  not  being  satisfied 
with  evidence  of  any  monument  as  standing  where  a post  was 
planted  on  that  line  at  the  original  survey,  he  found  suffi- 
cient land  in  that  space  to  give  every  lot  rather  more  than 
its  full  frontage,  and  according  to  his  division  the  road 
allowance  is  to  the  west  of  the  place  where  the  trespass  was 
committed.  He  also  measured  from  the  township  boundary 
to  the  monument  at  the  north-west  angle  of  lot  No.  7 on  this 
base  line,  and  the  division  of  the  space  equally  established 
plaintiff’s  right  to  recover.  Proof  was  given  that  the  monu- 
ment between  lots  No.  14  and  15  was  correctly  planted  in 
the  place  of  the  post  put  down  at  the  original  survey,  and 
evidence  was  also  given  to  shew  that  defendant  had  admitted 
distinctly  that  the  stone  monument  at  the  south-east  angle 
of  his  lot  was  not  correct.  The  defendant  also  proved  that 
about  three  years  ago  he  was  pathmaster,  and  required  the 
plaintiff  to  move  her  fence  to  the  eastward,  with  which  she 
complied  at  that  time,  and  statute  labour  was  then  done  by 
both  plaintiff  and  defendant,  according  to  the  alteration. 

The  learned  judge  directed  that  posts  planted  at  the  front 
angles  of  lots  in  the  original  survey  are  unalterable  boun- 
daries, and  the  side  lines  of  lots  must  be  run  from  them 
when  they  can  be  ascertained,  parallel  to  the  boundary  of 
the  township  in  all  cases  where  they  were  originally  intended 
to  be  parallel ; that  where  posts  are  lost,  the  space  between 
the  nearest  proved  monuments  must  be  measured  and  divided 
equally  between  the  lots,  making  the  necessary  allowance  for 
roads,  and  that  the  course  pursued  by  the  plaintiff’s  surveyor 
was  the  correct  one ; and  whether  the  monument  between  lots 
Nos.  14  and  15,  and  the  township  line  at  lot  No.l,or  the  monu- 
ment at  the  north-west  angle  of  lot  No.  7,  and  the  township  line, 
or  the  monument  at  the  north-west  angle  of  lot  No.  7,  and  that 
at  the  north-east  angle  of  No.  5,  were  taken  as  the  established 
boundary,  the  plaintiff  appeared  equally  entitled  to  recover ; 
and  that  though  the  plaintiff  removed  her  fence,  suppos- 
ing at  the  time  the  township  council  were  right  in  requiring 
her  to  do  so,  that  would  not  affect  her  right  to  recover  for 
throwing  down  the  fence  after  it  was  replaced  in  the  original 
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situation.  The  defendant’s  counsel  objected  that  it  was 
shewn  in  evidence  that  defendant  had  worked  doing  statute 
labour,  when  plaintiff’s  fence  was  removed  on  a part  of  the 
land,  which  if  plaintiff  be  now  right,  was  then  and  is  hers  : 
that  such  working  was  a trespass  to  which  he  claimed  to 
apply  his  justification,  which  justification  he  contended 
covered  that  trespass,  and  that  there  being  no  new  assign- 
ment he  was  entitled  to  the  verdict  on  the  state  of  the  plead- 
ings as  having  proved  a justification  to  one  act  of  trespass. 
The  objection  was  overruled,  and  the  plaintiff  had  a verdict 
and  £5  damages. 

In  Michaelmas  term,  Eccles,  Q.  C.,  obtained  a rule  nisi 
for  a new  trial,  the  verdict  being  contrary  to  law  and 
evidence,  and  for  misdirection  in  directing  that  the  mode 
of  survey  adopted  by  the  plaintiff’s  surveyors  was  correct. 

R.  Miller  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  case  of  Davis  v.  Waddell,  I consider  the  statutes 
12  Vic.,  ch.  35,  and  18  Vic.,  ch.  83,  and  their  application  to 
the  cases  of  townships  surveyed  on  the  same  principle  as  the 
township  of  Clinton  appears  to  have  been.  There  are  two 
points  of  difference  between  that  and  the  present  case.  The 
first  is,  that  the  matter  to  be  decided  in  the  former  was 
how  the  front  line  of  a lot  was  to  be  determined;  in  the  pre- 
sent, the  question  is  how  the  side  line  is  to  be  run,  that  is, 
from  what  point  and  on  what  course?  The  second  difference 
is,  that  in  this  it  is  proved  that  a base  line,  which  is  in  fact 
the  line  in  front  of  the  first  concession  line,  was  run  as  the 
first  operation  in  the  original  survey  of  the  township,  and  a 
line  of  posts  was  planted  on  it,  from  one  or  other  of  which 
posts  every  line  beginning  in  the  front  was  run  to  the  rear, 
adopting  every  such  post  as  intended  to  be  the  angle  of  a 
lot,  and  as  the  point  of  starting  to  run  each  alternate  side 
line.  And  according  to  the  evidence  the  lines  between  lots 
Nos.  1-2,  3-4,  5-6,  7-8,  9-10,  11-12,  and  13-14,  were  run 
from  front  to  rear;  while  those  between  2-3,  4-5,  6-7,  8-9, 
10-11,  12-13,  and  14-15,  were  run  from  the  rear  of  the 
township  to  the  base  line  in  front. 
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The  line  in  dispute  is  the  westerly  side  line  of  lot  No.  6, 
which  is  also  the  easterly  side  line  of  the  road  allowance 
between  lots  Nos.  6 and  7,  and  is  also  one  of  the  side  lines 
which  was  run  from  rear  to  front. 

As  remarked  in  Davis  v.  Waddell,  the  32nd  section  of  12 
Vie.  ch.  35,  declares  that  all  side  lines  and  limits  of  lots 
surveyed  under  the  authority  of  the  executive  government, 
shall  be  the  true  and  unalterable  boundaries  of  such  lots 
and  if,  in  the  present  casq,  the  line  ran  from  rear  to  front  at 
the  original  survey,  as  and  for  the  westerly  side  line  of  lot 
No.  6,  could  be  traced  and  ascertained,  it  would,  in  my 
opinion,  govern  the  parties;  although  it  might  give  to  lot 
No.  6 a more  narrow  frontage  than  according  to  the  sup- 
posed plan  of  survey,  and  to  the  language  of  the  patent 
granting  the  lot, it  should  have  had.  It  would  have  presented 
a novel  and  perhaps  embarrassing  question,  if  such  side  line 
was  clearly  traceable  and  ascertainable  on  the  ground  as  it 
was  originally  run,  and  it  should  not  correspond  with  the 
post  planted  on  the  base  line,  and  if  also  the  jury  should,  on 
the  question  being  submitted  to  them,  find  that  the  posts 
planted  on  the  base  line  were,  though  not  marked  as  far  as 
is  proved,  intended  to  mark  the  front  angles  of  all  the 
different  lots  bounded  by  the  base  line;  for  the  statute  12 
Vic.,  just  as  plainly  declares  that  all  posts  or  monuments 
planted  at  the  front  angles  of  any  lots  shall  be  true  and 
unalterable  boundaries,  as  it  does  the  same  thing  with 
respect  to  side  lines  and  limits  of  lots  surveyed. 

This  difficulty,  however,  does  not  arise,  for  the  original 
sideline  on  the  west  side  of  lot  No.  6 is  not  to  be  found; 
there  is  no  proof  that  any  part  of  the  line  as  originally  run 
can  be  traced  through  either  the  first  concession  or  the 
broken  front,  and  the  defendant’s  surveyor,  apparently  be- 
cause he  could  not  trace  it  beyond  the  limits  of  the  second 
concession,  ran  from  thence  parallel  to  the  township  line. 

In  this  case  then  we  have  all  trace  of  the  original  line 
through  the  first  concession  lost,  and  the  point  on  the  base 
line  at  which  the  original  line  terminated,  it  being  one  of 
those  run  from  south  to  north,  lost  also  ; and  we  have  also 
the  facts  that  the  base  line  was  run,  that  posts  were  planted 


RANNEY  Y.  MOODY  ET  AL. 


471 


on  it,  and  that  every  alternate  post  was  used  as  the  starting 
point  of  a line  from  front  to  rear. 

Under  these  circumstances,  I think  the  learned  judge  gave 
a proper  direction  to  the  jury  in  telling  them  that  the  distance 
between  the  two  nearest  ascertained  monuments  planted  on 
the  base  line,  should  be  measured  and  divided  proportionately 
between  the  lots,  making  the  due  allowance  for  roads,  and 
that  the  side  lines  should  be  run  from  the  north-west  angle 
of  lot  No.  6,  thus  ascertained.  I think  that  is  the  law 
applicable  to  the  particular  facts  before  us,  notwithstanding 
a different  rule  must,  as  it  seems  to  me,  have  obtained,  if  the 
side  line  as  originally  run  could  be  now  traced  and  ascertained. 

As  to  the  other  objection  taken  at  the  trial  there  is  nothing 
in  it.  The  defendant  on  the  issue  of  a public  highway  in  the 
locus  in  quo  failed,  unless  the  jury  had  found  the  line  to  be 
as  he  contended  for,  for  otherwise  the  locus  in  quo  was  the 
plaintiff’s  land,  and  that  justification  was  not  sustained. 

And  if  he  rests  his  objection  on  the  plea  of  leave  and 
license,  the  case  of  Barnes  v.  Hunt  (11  East,  451),  affords  a 
complete  answer  to  it. 

I think  the  rule  should  be  discharged. 


Ranney  v.  Moody  et  al. 

Sale  of  goods — Fraud  on  Creditors. 

Where  on  an  alleged  sale  of  goods  in  a store  by  a son  to  his  mother  (the 
plaintiff) , the  only  change  in  possession  consisted  in  the  former  assuming  the 
position  of  clerk  to  the  latter,  and  no  stock  was  taken,  and  there  were  other 
circumstances  tending  to  shew  want  of  bona  fides  in  the  transaction,  and  no 
evidence  was  given  of  a written  assignment,  or  of  such  assignment  having  been 
registered. 

Held,  that  a verdict  rendered  in  favour  of  the  plaintiff  was  against  evidence,  and 
a new  trial  ordered. 

Trover  for  goods,  &c.  Pleas — 1.  Not  guilty.  2.  Not 
possessed.  3.  As  to  certain  horses,  waggon  and  harness, 
parcel,  &c.,  that  heretofore  plaintiff  impleaded  defendant 
Moody  in  an  action  of  trespass  to  which  he  pleaded  not  guilty, 
and  that  the  goods  were  not  plaintiff’s,  whereupon  issue  was 
joined  and  plaintiff  recovered  £22  damages,  besides  costs, 
which  same  taking  in  the  identical  conversion  of  the  goods 
and  chattels  in  the  introductory  part  of  this  plea  mentioned. 
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and  in  the  declaration  in  this  cause  mentioned,  verifying  by 
the  record.  The  plaintiff  joined  issue  on  the  first  and  second 
pleas,  and  replied  to  the  third,  that  taking  the  goods  in  the 
plea  mentioned  were  not  the  same  grievances  as  those  com- 
plained of  by  the  plaintiff  in  this  cause. 

At  the  trial,  at  Belleville,  in  October  last  before  the  Chief 
Justice  of  Upper  Canada,  the  plaintiff’s  counsel  admitted  that 
the  defendant  was  entitled  to  a verdict  on  the  issue  on  the 
third  plea,  and  the  case  proceeded  as  to  the  residue  of  the 
goods.  It  is  unnecessary  to  give  a minute  detail  of  all  the 
evidence.  The  plaintiff  had  a son,.  James,  who  lived  with 
her,  but  kept  a retail  shop  in  a building,*  the  plaintiff’s 
property,  about  fifty  yards  from  her  dwelling  house.  He 
became  indebted  to  one  Aitken  for  goods ; and  as  they  were 
sold  to  him  on  credit,  he  procured  the  plaintiff  to  give  a 
mortgage  on  some  property  of  hers  (already  mortgaged)  to 
Aitken  to  secure  the  payment.  He  stated  in  evidence  that 
shortly  (between  two  and  three  weeks)  after  the  plaintiff  had 
given  this  mortgage,  he  transferred  to  his  mother  all  the 
goods  remaining  in  this  shop  to  secure  her  against  loss  ; that 
he  drew  up  a certificate  or  memorandum  in  writing,  which  was 
witnessed  by  one  Kennedy,  who  was  his  clerk.  He  and  Ken- 
nedy were  the  only  witnesses  to  the  transaction:  no  stock  was 
taken,  but  all  the  goods  were  at  once  transferred  to  her;  and 
she  immediately  directed  her  son  James  to  carry  on  the  busi- 
ness and  continue  selling  the  goods  in  her  name  and  on  her 
account.  There  was  no  apparent  change:  James  Ranney ’s 
name  had  not  been  put  up  over  the  door  as  the  owner, 
before  the  transaction,  nor  was  the  plaintiff’s  put  up  after. 
Kennedy  continued  some  short  time  employed  as  before  in 
the  store,  and  when  he  left  James  Ranney  made  out  the 
account  against  him  for  goods  got  after  the  transfer  to  the 
plaintiff,  together  with  that  for  other  goods  in  his  own  (James’s) 
name.  No  new  books  were  opened;  James  said  he  made  a 
mark  to  point  out  the  time  when  the  new  business  began.  A 
considerable  amount  of  goods  were  secretly  removed  from  the 
store  and  sold  for  plaintiff’s  benefit  and  by  her  authority 
while  she  spoke  of  the  loss  of  these  goods  as  if  they  had  been 
stolen.  When  the  debt  to  Aitken  became  due,  James  Ranney 
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confessed  judgment  for  it ; Aitken  entered  up  judgment  and 
issued  a fi.  fa.,  under  which,  in  May,  1855,  the  defendants 
seized  and  sold  the  goods  which  remained  in  the  shop.  Ap- 
parently this  was  about  two  months  after  the  alleged  transfer 
to  the  plaintiff.  The  plaintiff  claimed  the  goods  and  forbade 
the  sale,  but  said  if  Aitken  would  give  up  her  mortgage  they 
might  take  the  goods : this  Aitken  refused ; and  it  did  not 
appear  that  credit  had  been  given  to  her  on  the  mortgage 
for  the  amount  produced  by  the  sale  of  the  goods. 

The  learned  Chief  Justice  told  the  jury,  after  a full  com- 
ment on  the  case,  that  he  thought  the  plaintiff’s  action  was 
not  supported  by  such  evidence  as  entitled  her  to  recover ; 
but  they  found  for  the  plaintiff  with  £96  19s.  4d.,  which  was 
the  retail  price  of  them  according  to  Kennedy’s  evidence. 

In  Michaelmas  Term  Walbridge  obtained  a rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  law  and 
evidence  and  the  judge’s  charge. 

In  Hilary  Term  Henderson  shewed  cause,  citing — Lain 
v.  Jarvis,  5 U.  C.  R.  127 ; insisting  that  it  was  purely 
a case  for  the  jury,  and  that  their  verdict  should  be 
final.  A question  arose  during  the  argument  whether  the 
conversion  complained  of  and  met  by  the  second  plea,  shew- 
ing a former  recovery,  would  not  in  fact  extend  to  the  con- 
version of  the  goods  recovered  for  now ; but  no  plea  raises 
it,  and  it  was  not  taken  as  a point  either  at  the  trial  or  on 
obtaining  the  rule  nisi. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I am  of  opinion  there  is  abundant  reason  on  the  face  of  the 
evidence  to  submit  this  case  to  another  jury.  Whether  this 
transaction  is  to  be  looked  upon  as  a sale  or  a mortgage 
under  the  statute  12  Yic.  ch.  74,  or  13  & 14  Yic.  ch.  62,  it 
required  either  to  be  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of  possession, 
or  the  writing  (and  if  it  was  a sale,  the  writing  was  necessary 
without  such  delivery  and  change  of  possession,  by  the 
express  language  of  one  act,  and  if  a mortgage,  by  necessary 
implication  from  the  words  of  the  other)  must  be  registered. 
It  is  said  there  was  a writing,  but  it  is  not  pretended  it  was 
60  6 c.  p. 
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registered,  and  it  was  not  accounted  for,  nor  produced,  nor 
was  any  direct  evidence  of  its  contents  given.  And  although 
I by  no  means  wish  to  be  understood  that  a parol  sale  or 
mortgage  accompanied  by  delivery  and  followed  by  a con- 
tinued change  of  possession  will  not  be  valid  and  binding 
being  made  bona  fide ; yet  it  appears  to  me  when  the  plain- 
tiff ’s  evidence  shewed  her  claim  to  these  goods  commenced  by 
a- writing,  the  contents  of  which  do  not  appear,  and  when  the 
delivery  was  a sweeping  delivery  of  all  without  any 
ascertaining  either  then  or  since  what  the  “ all  ” consisted  of 
and  when  the  continued  change  of  possession  was  operated 
by  a change  in  the  relation  between  the  plaintiff  and  her 
son,  who  at  first  being  landlady  and  tenant,  as  we  must  infer, 
were  transferred,  the  former  into  the  owner  and  merchant, 
and  the  latter  into  her  clerk,  a change  of  which  nobody  but 
the  other  witness,  the  son’s  clerk,  ever  had  the  slightest 
intimation  of,  for  all  that  appears,  I cannot  help  feeling 
surprise  and  regret  at  a verdict  which  to  those  who  only  read 
the  evidence,  appears  to  be  an  upholding  of  a plainly  fraudu- 
lent transaction. 

Rule  absolute.. 


Canniff  v.  Bogert. 

Replevin  Bond — Discharge  of  bail. 

Where  the  trial  of  an  action  of  replevin  had  been  postponed  at  the  instance 
of  the  defendant,  but  without  the  direct  assent  or  concurrence  of  the  bail  : 
Held,  the  bail  were  discharged. 

The  true  question  is  not  whether  the  surety  has  actually  been  injured  by 
the  delay,  but  whether  he  might  have  been. 

In  Trinity  Term  last  (on  26th  August,  1856),  Walbridge 
obtained  a rule  nisi  that  the  replevin  bond  to  the  sheriff 
of  the  county  of  Hastings  in  this  cause  should  be 
delivered  up  to  be  cancelled,  or  that  the  same,  so  far  as 
the  sureties  named  therein,  namely,  John  Beninger  and 
Peter  Y.  Farley,  should  be  delivered  up  to  be  cancelled.  He 
filed  first,  an  affidavit  of  the  plaintiff  s,  stating  that  notice  of 
trial  was  given  in  this  cause  for  the  last  spring  assizes  in  the 
county  of  Hastings,  where  the  venue  is  laid ; that  after  such 
notice  defendant’s  attorney  asked  him  to  consent  to  put  the 
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case  off,  to  which  he  consented  ; and  that  a writing  was  then 
drawn  up  and  signed  by  the  defendant’s  attorney  (annexed 
to  the  other  affidavit).  That  the  cause  was  postponed ; that 
such  postponement  was  made  entirely  at  the  request  and 
solicitation  of  defendant’s  attorney,  and  without  the  know- 
ledge, privity,  or  consent  of  the  bail  to  the  sheriff  in  this 
suit  or  either  of  them,  and  in  consequence  the  cause  was 
not  tried.  Second,  an  affidavit  of  John  Beninger,  that  the 
writ  of  replevin  in  this  suit  was  issued  on  the  2nd  September, 
1854,  and  was  executed  by  the  sheriff  of  Hastings  ; that  he 
and  one  Farley  became  sureties  to  the  sheriff,  and  a copy  of 
the  bond  is  annexed  : that  on  23rd  April,  1855,  a verdict  was 
rendered  for  plaintiff,  but  on  the  11th  December,  1855,  a new 
trial  was  ordered  : that  on  16th  April,  1856,  notice  of  trial  for 
the  ensuing  spring  assizes  at  Belleville  was  given  : that  the 
defendant  and  plaintiff,  by  a memorandum  of  agreement  dated 
18th  April  1856,  which  is  annexed  to  the  affidavit,  agreed  to 
a postponement  of  the  cause  without  his  (Beninger’s)  consent 
or  concurrence  : that  he  was  never  consulted  respecting  the 
postponement;  and  the  same  was  made  without  any  consent  or 
concurrence  on  his  part,  or  of  any  one  in  his  behalf  : that  his 
position  as  surety  is  made  worse  by  such  postponement,  and 
his  chance  of  being  obliged  to  pay  in  case  defendant  succeeds 
has  been  much  increased,  as  plaintiff’s  circumstances  have  in 
the  meantime  become  worse. 

Bell,  of  Belleville,  shewed  cause  ; in  Hilary  Term  he  filed 
affidavit,  first,  of  partner  of  defendant’s  attorney,  stating  that 
on  the  17th  of  April,  last,  Beninger  called  at  their  office  to 
enquire  if  the  trial  would  be  proceeded  with  at  the  then  next 
assizes  : that  an  agreement  to  postpone  was  soon  afterwards 
made,  and  that  deponent  met  Beninger  and  told  him  so  : 
that  he  did  not  express  any  dissatisfaction,  or  say  that  his 
position  would  be  affected  for  the  worse.  Second  affidavit  of 
defendant  stating  that  the  writ  of  replevin  was  executed 
about  2nd  September,  1854,  that  on  the  20th  June,  1855, 
plaintiff  made  a conveyance  of  all  his  real  estate  to  Beninger, 
to  secure  him  for  the  several  matters  in  which  he  was  liable 
for  plaintiff,  which  real  estate  was  valued  by  plaintiff  at 
£25,000,  and  that  plaintiff  about  the  same  time  made  to 
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Beninger  a chattel  mortgage,  for  the  same  purpose  as  the 
deed ; that  Beninger  still  holds  such  deed  and  mortgage, 
and  the  property  expressed  therein  respectively:  that  he 
believes  Beninger’s  position  has  not  been  made  worse  by 
the  delay  : that  he  believes  this  application  is  made  in  col- 
lusion between  the  plaintiff  and  Beninger  for  the  purpose 
of  defrauding  defendant : that  the  cause  was  carried  down  to 
trial  at  the  last  fall  assizes  at  Belleville,  when  the  plaintiff 
was  nonsuited.  Third,  affidavit  of  Mr.  Bell,  that  he  notified 
defendant  that  the  trial  would  come  off  at  the  spring  assizes, 
1856,  and  was  requested  to  get  the  trial  put  off,  on  account 
of  the  absence  of  material  witnesses  whose  attendance  it  was 
impossible  to  procure  : that  he  applied  to  plaintiff  and  his 
attorney  desiring  to  have  the  trial  put  off,  and  engaging  to 
pay  any  expenses  incurred,  and  particularly  that  of  a witness 
for  whom  plaintiff  said  he  had  sent  to  the  United  States,  but 
as  he  (Mr.  Bell)  was  never  called  upon  to  pay,  he  supposes 
the  witness  did  not  come : that  he  believes  Beninger  was 
present  and  took  as  much  part  in  the  arrangement  as  the 
plaintiff  did  : that  he  is  confident  he  was  present  when  it  was 
stipulated  no  proceedings  should  be  taken  against  the  bail 
because  of  the  delay,  and  when  it  was  agreed  the  matter 
should  stand  .in  the  same  position  as  if  the  trial  was  put  off, 
by  judge’s  ordei* : that  as  he  believes  Beninger  was  then  the 
holder  of  all  the  estate  real  and  personal  of  plaintiff,  and  that 
he  deponent  looked  upon  him  as  the  principal : that  the 
same  property  except  such  as  has  been  sold  by  Beninger,  or 
to  pay  debts  payable  for  plaintiff,  is  as  he  believes  claimed 
and  held  by  Beninger  still : that  he  was  informed  the  reason 
assigned  for  asking  for  the  memorandum  was  for  the  protec- 
tion of  the  bail,  and  to  prevent  an  action  because  of  the 
delay. 

The  memorandum  referred  to  was  in  the  following  words,  “ On 
the  part  of  defendant  I agree  that  this  case  shall  be  postponed 
until  the  next  fall  assizes  for  Hastings ; and  shall  not  go  to 
trial  at  the  assizes  now  coming,  for  which  notice  of  trial  shall 
be  given : that  no  motion  shall  be  made  for  not  proceeding 
to  trial  on  this  occasion,  the  time  being  extended  at  the  defen- 
dant’s request ; I agree  also  to  pay  plaintiff’s  costs  of  a 
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witness  subpoenaed  and  notice  of  trial ; the  sum  paid  the 
witness  and  now  allowed  being  5s.  only ; but  if  the  witness 
should,  notwithstanding,  come  to  court,  I personally  under- 
take to  pay  the  balance  of  his  fees.  18th  April,  1856. 
(Signed),  John  Bell,  defendant’s  attorney.” 

For  the  application  Walbridge  cited  Archer  v.  Hale,  4 
Bing.  464 ; Aldridge  v.  Harper,  10  Bing.  118  ; Bowmaker 
v.  Moore,  7 Price,  223 ; Walker  v.  Wall,  7 D.  & L.  320  ; 
Donnely  v.  Dunn,  2 B.  & P.  45  ; Bank  of  Ireland  v.  Beres- 
ford,  6 Dow.  233. 

In  reply  Bell  cited — Moore  v.  Bowmaker,  6 Taunt.  379, 
no  doubt  inadvertently,  for  it  has  been  expressly  overruled, 
and  Clerk  v.  Davis,  7 Taunt.  72,  which  does  not  bear  upon 
the  question. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  true  question  in  cases  like  the  present  is,  not  whether 
the  surety  has  actually  been  injured  by  the  delay,  but 
whether  he  might  have  been.  But  this  question  is  founded 
on  the  assumption  that  the  surety  was  not  a consenting  party 
to  the  delay.  Mr.  Bell,  for  the  defendant,  objected  that  in 
his  affidavit  the  surety,  Beninger,  does  not  swear  that  this 
agreement  for  the  postponement  of  the  trial  took  place  with- 
out his  knowledge,  but  only  without  his  consent  or  concurrence. 
In  the  case  of  Archer  v.  Hale,  the  affidavit  was  that  the 
proceedings  were  taken  without  the  privity  or  concurrence  of 
the  surety.  The  term  privity  in  its  ordinary  acceptation 
imports  knowledge,  private  knowledge,  and  in  its  legal 
acceptation  it  goes  further,  importing  some  relation  of  interest 
or  connexion  with  the  party  or  thing  in  question.  A party 
certainly  might  be  privy  to  that  to  which  he  does  not  agree, 
and  therefore  if  knowledge  of  the  arrangement  was  coupled 
with  any  thing,  such  as  standing  by  without  interference  or 
objection,  it  might  be  said  that  there  was  evidence  of  in- 
direct conversion  sufficient  to  displace  a claim  for  equitable 
relief.  The  defendant’s  affidavits  do  not,  however,  go  the 
length  of  asserting,  one  can  hardly  say  they  insinuate,  that 
in  the  agreement  to  postpone  the  defendant  was  influenced 
by  any  implied  concurrence  of  the  surety.  It  appears  that 
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the  proposal  to  postpone  came  from  the  defendant ; and 
though  Mr.  Bells  affidavit  states  that  he  believes  Beninger 
was  present  at  the  arrangement,  the  only  fact  he  asserts  con- 
fidently that  he  was  present  when  it  was  stipulated  no 
proceedings  should  be  taken  against  the  bail  because  of  the 
delay,  and  that  the  matter  should  stand  in  the  same  position 
as  if  the  trial  were  put  off  on  judge’s  order . The  affidavit 
of  the  plaintiff  denies  that  the  sureties  had  knowledge  of 
the  arrangement,  and  that  of  Beninger  denies  concurrence 
or  consent. 

It  would  have  been  more  satisfactory  if  Beninger  had  also 
negatived  privity  or  knowledge,  for  then  the  case  would, 
I think,  have  been  undistinguishable  from  that  of  Archer  v. 
Hale.  His  affidavit,  however,  and  the  plaintiff’s  taken 
together  go  as  far  as  the  affidavits  in  that  case.  It  would 
have  been  very  material  in  my  judgment  if  the  affidavit  of 
either  the  defendant,  or  his  professional  adviser,  had  stated  that 
in  entering  into  the  arrangement  Beninger’s  knowledge  or  as- 
sent, expressed  or  implied,  was  assumed  by  them  orinfluenced 
them  in  any  way  in  seeking  and  finally  arranging  the  postpone- 
ment. These  affidavits  do  shew  reasons  for  thinking  that  his 
position  may  not  be  the  worse  in  consequence  of  it,  but  none 
for  thinking  that  it  was  not  sought,  for  the  defendant’s  bene- 
fit, and  that  in  fact  he  felt  it  a necessity  for  his  defence.  It 
may  be  that  the  possible  effect  of  the  postponement  on  the 
position  of  the  sureties  escaped  the  attention  of  the  defen- 
dant’s adviser,  when  the  proposal  for  delay  was  first  made. 
It  did  not  escape  the  notice  of  the  other  side,  since,  according 
to  Mr.  Bell’s  affidavit,  there  was  a stipulation  on  the  plaintiff  s 
part  that  the  delay  should  not  furnish  a ground  of  action 
against  the  sureties,  and  that  the  matter  should  stand  in  the 
same  position  as  if  the  trial  were  put  off  on  judge’s 
order.  If  this  last  phrase  is  to  be  looked  upon  as  really 
conveying  the  exact  understanding  of  plaintiff  and  defendant 
without  reference  to  the  sureties,  it  seems  decisive;  for  if  the 
defendant  had  applied  on  affidavit  to  the  judge  at  nisiprius, 
or  in  Chambers,  resting  his  application  of  a case  sustained, 
not  by  the  consent  of  the  opposite  party,  but  by  facts  appeal- 
ing to  the  judicial  discretion,  I apprehend  the  sureties  would 


ECCLES  V.  SMALL. 


479 


certainly  have  been  discharged.  As  to  to  the  allegations  of 
Beninger  being  secured  by  holding,  as  a quasi  trustee,  the 
plaintiffs  real  and  personal  property,  first,  that  is  really 
collateral  to  the  principal  question,  though  entitled  to  con- 
sideration ; and  secondly,  the  fact  rests  on  affidavits,  filed  in 
answer  to  the  application,  in  reply  to  which  the  plaintiff  or 
the  surety  have  had  no  opportunity  of  filing  affidavits ; and 
thirdly,  the  facts,  if  existing,  would  tend  to  shew  that  the 
defendant  would  have  a remedy  against  this  property  in  the 
hands  of  Beninger  as  a trustee. 

On  the  whole,  therefore,  I see  no  sufficient  ground  to  dis- 
tinguish this  case  from  that  of  Archer  and  Hale  and  others 
resting  on  the  same  principle,  and  think  this  rule  should  be 
made  absolute. 

Buie  absolute. 


Eccles  v.  Small. 

Interpleader — Mortgage  of  chattels. 

A.  & S.  being  traders,  assigned  to  the  plaintiff  their  creditor,  their  trade, 
premises,  goods,  and  stock  in  trade,  with  a proviso  for  avoiding  the  assign- 
ment, if  they  should  within  twelve  months  pay  the  plaintiff  a certain  debt, 
and  should  duly  retire  and  pay  a certain  protested  bill  of  exchange  endorsed 
for  their  accommodation  by  the  plaintiff,  and  indemnify  him,  &c.,  but  in  de- 
fault of  either  of  said  provisoes, 'that  plaintiff  might  enter  and  take  possession, 
and  sell.  Messrs.  A.  & S.  did  not  retire  the  bill. 

Held,  that  the  plaintiff  had  a right  to  enter  and  take  possession,  and  that  his 
estate  was  absolute  at  law  as  against  the  defendant’s  execution. 

This  was  an  interpleader  issue,  in  which  the  question  was 
“ whether  such  portion  as  the  now  plaintiff  should  elect  to 
retain  of  certain  goods  and  chattels  which  had  been  seized 
by  the  sheriff  of  the  said  counties  under  a certain  writ  of 
fieri  facias,  issued  out  of,  &c.,  at  the  suit  of  the  defendant 
against  the  goods  and  chattels  of  H.  I.  Haycraft,  Bobert 
Addison,  and  C.  C.  Small,  the  younger,  were  at  the  time  of 
the  delivery  of  the  said  writ  the  property  of  the  said  Hay- 
craft,  Addison  and  Small.”  The  plaintiff  denied,  and  the 
defendant  affirmed  such  property  in  Haycraft,  Addison  and 
Small. 

The  issue  was  tried  at  Toronto,  in  January  last,  before 
Hagarty,  J.  It  appeared  that  an  indenture  dated  9th  of 
September,  1856,  and  made  between  C.  C.  Small,  junior, 
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and  Robert  Addison,  of  the  one  part,  and  the  plaintiffs  of 
the  other  part,  after  reciting  that  Small  and  Addison  were 
indebted  to  the  plaintiff  in  £175  ; and  that  plaintiff  had 
endorsed  for  them  by  way  of  accommodation,  a bill  of 
exchange  drawn  upon  certain  persons  in  London  (England), 
for  £500  sterling,  which  bill  had  been  returned  under  pro- 
test for  non-acceptance,  and  plaintiff  had  become  liable  to 
pay  the  same,  and  that  Small  and  Addison  were  desirous  of 
securing  the  plaintiff  as  well  as  the  sum  of  £175,  as  against 
all  liability  arising  from  the  dishonour  of  the  said  bill  of 
exchange ; it  is  witnessed  that  in  consideration  of  the 
premises,  Small  and  Addison  did  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  to  plaintiff  the  several  and  respective 
articles,  goods  and  chattels,  and  stock  in  trade  of  them  the 
said  S.  & A.,  mentioned  in  the  schedule  thereto  annexed, 
and  being  all  their  stock  in  trade,  as  >vell  that  in  the 
shop  then  occupied  by  them  in  King  street,  and  that  portion 
thereof  let  out  to  hire  to  different  persons,  habendum,  to 
plaintiff,  his  executors,  administrators  and  assigns  for  ever, 
subject  to  a proviso,  that  if  S.  & A.  do  within  twelve  months 
pay  to  plaintiff  the  said  £175,  with  interest,  and  retire  and 
pay  the  protested  bill  with  damages,  &c.,  and  indemnify 
plaintiff  against  it,  then  the  indenture  to  cease ; but  in 
default  of  both  or  either  of  the  provisoes  plaintiff  may  sell 
the  goods,  &c.,  and  for  that  purpose  may  enter  the  shop, 
&c.,  and  may  take  them  away.  And,  that  until  default  S. 
& A.  may  remain  and  continue  in  possession  of'  the  goods, 
&c.,  and  of  the  rents  of  those  let  to  hire,  and  sell  the  same 
on  the  express  condition,  that  after  payment  of  shop-rent 
and  incidental  expenses,  they  shall  apply  the  proceeds 
towards  payment  of  the  debt  of  £175  and  interest,  and  of 
this  bill  of  exchange.  And  if  the  proceeds  of  any  such  sales 
shall  be  otherwise  applied,  it  shall  be  lawful  for  plaintiff 
immediately  to  enter  and  take  possession  of  the  said  goods, 
&c.,  and  to  sell  and  dispose  thereof  in  manner  thereinbefore 
mentioned.  On  the  17th  of  September,  1856,  the  defend- 
ant being  a creditor  of  Hay  craft,  Addison  & Small’s,  issued 
an  execution  against  their  goods  and  chattels.  The  defend- 
ant insisted  that  the  plaintiff  had  no  right  to  enter  until 
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after  the  expiration  of  twelve  months  from  the  date  of  the 
above  indenture.  And  that  as  he  did  enter  and  sell  the 
goods,  as  soon  as  his  own  demand  was  satisfied,  the  residue 
of  the  goods  at  once  reverted  to  the  debtor  and  became 
liable  to  the  defendant’s  fi.  fa.  The  defendant  also  exam- 
ined the  plaintiff  as  a witness,  and  he  stated  that  th  eproperty 
in  question  was  sold  under  his  authority  and  produced 
£1,700,  but  after  ail  expenses  were  paid  it  netted  about 
£1,500.  When  the  mortgage  was  executed  he  was  liable  for 
£670  on  the  bill  as  per  the  holders’  statement,  and  Small  & 
Addison  owed  him  £175,  the  balance  of  a note  for  £274,  on 
which  they  had  paid  plaintiff  £100.  That  he  paid  the  bill 
out  of  the  proceeds  of  the  sale.  The  holders  having  agreed 
to  wait  until  maturity  of  the  bill,  he  delayed  until  it  was 
returned  protested  for  non-payment,  about  the  1st  of  Nov- 
ember last,  when  he  was  again  called  upon  to  pay.  He  then 
directed  a sale  of  the  goods  by  auction,  which  took  place  on 
the  20th  of  November.  There  was  but  little  cash,  about 
£200,  above  the  expenses  paid  to  him,  the  balance  was  in 
notes  on  credit,  by  which  a larger  price  was  realized.  About 
a week  after  the  mortgage  and  the  issuing  of  defendant’s 
writ  he  took  possession,  leaving  a person  in  charge  to  sell 
and  account  to  him  each  day  for  the  proceeds.  He  had  at 
first  arranged  to  let  Addison  keep  an  account,  and  return 
the  cash  weekly  to  him,  but  no  cash  was  forthcoming.  The 
sales  amounted  to  about  £140,  out  of  which  salaries,  gas,  &c. 
were  paid,  and  about  £100  remained  in  his  hands  when  the 
place  was  finally  closed.  The  bill  of  exchange  consumed 
about  £700  of  the  notes.  Jackson  and  Collins  had  indorsed 
for  the  accommodation  of  Small  and  Addison,  and  when  they 
gave  the  mortgage,  they  requested  the  plaintiff  to  protect 
them  as  accommodation  endorsers,  after  his  own  claim  was 
satisfied.  Jackson  and  Collins  issued  an  execution  against 
Small  and  Addison,  which  was  received  by  the  sheriff  on  the 
18th  of  November,  1856,  for  £160,  and  the  plaintiff  paid  it, 
and  also  £56  for  taxes.  He  had  a balance  of  £350  remain- 
ing in  his  hands  in  notes,  but  nothing  in  money.  He  stated 
further  that  he  went  to  defendant’s,  understanding  he  meant 
to  enforce  his  execution,  and  asked  him  to  wait,  and  on  his 
61  6 c.  P. 
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refusal  to  wait  more  than  ten  days,  he  got  this  mortgage  as 
fast  as  he  could.  When  he  came  to  examine,  he  found  that 
three  pianos  which  he  had  given  Small  & Addison  to  dispose 
of  for  him,  had  been  sold.  One  for  £100  on  credit,  which 
the  plaintiff  assumed  to  himself.  Another  had  been  sent  to 
Port  Hope  for  sale,  and  was  seriously  damaged,  and  the 
third  was  sold  in  Hamilton  on  credit  to  a man  who  was 
worthless,  and  the  plaintiff  charged  them  <£325  for  these  two 
pianos.  Small  & Addison  also  owed  him  £50  for  legal 
fees.  He  said  their  book  debts  shewed  £500  owing  to  them. 
The  arrangement  above  referred  to  with  Addison  was  made 
before  the  sheriff  entered  under  the  defendant’s  writ.  When 
the  interpleader  order  was  made  the  sheriff  retired  from  pos- 
session. It  was  agreed  that  a verdict  should  be  rendered  for 
the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  on  the  evidence.  ^The  defendant’s  counsel 
expressly  disclaimed  any  intention  of  imputing  fraud  to  the 
plaintiff. 

In  Hilary  Term,  Galt  obtained  a rule  nisi  for  new  trial  on 
the  ground  of  misdirection,  and  on  the  law  and  evidence,  or 
to  enter  a verdict  for  defendant  on  leave  reserved. 

Eccles  shewed  cause. 

Draper,  J.,  delivered  the  judgment  of  the  court. 

I did  not  understand  till  I saw  the  rule,  that  the  applica- 
tion was  for  a new  trial,  as  all  turns  upon  the  question  of  law, 
no  facts  whatever  being  in  dispute,  and  the  leave  reserved 
to  move  to  enter  a verdict  for  defendant  bringing  up  the 
whole  matter. 

No  objection  has  been  urged  to  the  mortgage,  either  on 
the  ground  of  fraud,  or  of  any  omission  of  form  or  registry, 
from  which  fraud  might  be  inferred.  It  is  reduced  to  a single 
question  what  rights  at  law  the  mortgage  gave  the  plaintiff, 
and  whether  the  mortgagors,  notwithstanding  its  execution 
and  the  facts  in  evidence,  can  be  in  law  considered  the 
owners,  and  in  that  character  in  possession  of  these  goods, 
when  defendant’s  execution  came  into  the  sheriff’s  hands,  so 

that  he  could  levy  upon  them. 

But  for  the  terms  of  the  proviso,  there  could  be  no  question 
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for  the  habendum  immediately  preceding  is  to  the  plaintiff 
absolutely.  The  proviso,  however,  states  that  if  Small  and 
Addison  “ do  and  shall  within  twelve  months  from  the  date 
hereof,  well  and  truly  pay  unto  the  (plaintiff)  the  said  debt 
of  £175,  with  interest  thereon,  and  shall  duly  retire  and  pay 
the  said  protested  bill  of  exchange,  with  all  damages  and 
costs  thereon,  and  well  and  truly  save  harmless,  and  in- 
demnify him  (plaintiff)  from  and  against  the  payment  thereof 
and  all  such  damages  and  costs  as  aforesaid,  then,  these  pre- 
sents, and  every  thing  herein  contained  shall  cease  and 
become  void,  but  in  default  of  both  or  either  of  the  provisoes 
aforesaid  (the  plaintiff)  may  sell  and  dispose  of  the  said  goods 
and  chattels,  and  stock  in  trade  aforesaid,  and  for  that  pur- 
pose may  .enter  the  said  store  or  shop,  or  other  place  of  the 
said  party  of  the  first  part,  where  the  same  may  happen  to  be, 
and  the  same  seize,  take  and  carry  away  without  the  inter- 
ruption of  the  said  party  of  the  first  part,  or  any  person 
or  persons  acting  for  them,  and  out  of  the  proceeds  thereof, 
pay  and  satisfy  the  aforesaid  debt , and  liability,  damages  and 
costs.” 

I think  the  effect  of  this  proviso  is  to  give  twelve  months 
for  the  payment  of  the  debt  of  £175  and  interest,  provided 
the  other  part  of  the  proviso  relative  to  the  bill  of  exchange 
is  duly  observed.  But  I see  no  ground  for  holding  that 
twelve  months  is  given  for  the  taking  up  that  bill.  The  duty 
is  to  “ duly  retire  and  pay  it,”  “ to  save  harmless  ” the 
plaintiff  from  payment  thereof ; which  expression  appears  to 
me  to  be  quite  inconsistent  with  the  idea  that  the  plaintiff  is 
to  take  it  up,  and  to  wait  twelve  months  from  the  date  of  the 
mortgage  for  reimbursement. 

The  permission  subsequently  contained  for  the  mortgagors 
to  remain  in  possession,  and  to  sell  the  goods,  is  limited  by 
an  express  direction  as  to  the  application  of  the  proceeds  of 
such  sales,  after  certain  expenses,  to  the  payment  of  the  debt 
of  £175  and  interest,  and  of  the  bill  of  exchange,  qualifying 
the  deferring  payment  of  that  £175  for  twelve  months,  and 
this  again  is  followed  by  a proviso  that  if  the  proceeds  of 
such  sales  shall  be  otherwise  appropriated,  the  plaintiff  may 
enter,  take  possession,  and  sell. 
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The  evidence  shews  that  the  bill  of  exchange  was  not  duly- 
retired,  and  that  the  proceeds  of  sales  made  by  the  mortgagors 
were  not  duly  appropriated,  and  that  the  plaintiff  entered.  It 
appears  to  me  that  he  had  the  right  to  enter,  take  possession 
of,  and  sell  the  goods,  in  other  words,  that  his  estate  thereon 
became  absolute  at  law,  by  forfeiture  of  the  condition  for  re- 
demption. 

I think,  therefore,  this  rule  must  be  discharged. 


Burke  v.  The  Grand  Trunk  Railway  Co. 

Farm  crossing — Construction  of  statutes  14  & 15  Vic.,  ch.  51.  and  16 
Vic.,  ch.  37. 

The  embankment  of  a railway  intersected  a private  road  used  by  the  plaintiff 
between  different  portions  of  his  farm,  and  the  railway  company  had  made  a 
crossing  so  as  to  give  the  plaintiff  access  to  that  part  of  his  land  cut  off  by 
their  line,  but  the  plaintiff  required  that  the  crossing  should  be  made  in  con- 
tinuation of  the  old  road  directly  across  the  railway  track,  which  would  have 
involved  great  expense  and  engineering  difficulties. 

Held,  1st,  That  the  plaintiff  had  not  the  right  to  prescribe  the  place  where  the 
farm  crossing  should  be  made. 

2nd,  That  it  was  the  duty  of  the  company  without  delay  to  make  the  necessary 
crossing  at  the  most  fitting  place. 

3rd,  That  the  owner  of  the  land  might  maintain  an  action  either  for  not  afford- 
ing him  a crossing  at  all,  or  for  forming  an  insufficient  one,  or  for  unreason- 
able delay  in  making  it. 

The  declaration  (filed  11th  of  October,  1856,)  stated  that 
defendants’  railway  ran  through  a farm  of  plaintiff’s,  being 
the  north  half  of  lot  No.  16,  broken  front  concession  of 
Darlington,  upon  land  taken  by  defendants  from  plaintiff, 
for  the  use  of  the  railway, under  the  statutes  in  that  behalf,  the 
plaintiff  owning  the  land  on  either  side  adjoining  the  railway 
and  the  land  taken  for  the  use  thereof : that  it  became  the  duty 
of  defendants  to  erect,  provide,  and  maintain  farm  crossings  of 
the  road  for  the  use  of  plaintiff  as  proprietor  of  the  lands 
adjoining  the  railway.  Yet  defendants  did  not  nor  would 
erect,  provide,  or  maintain  farm  crossings  of  the  road  for 
plaintiff : whereby  plaintiff  has  been  deprived  of  all  conve- 
nient access  from  one  part  of  his  farm  to  the  other,  and  the 
value  of  his  farm  has  been  diminished.  Damage  £200. 

The  defendants  pleaded  not  guilty,  under  the  statutes  16 
Vic.,  ch.  37,  sec.  2,  and  14  & 15  Vic.,  ch.  51.  sec.  20. 
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The  trial  took  place  before  the  Chief  Justice  of  Upper 
Canada,  at  Cobourg,  in  November  last.  The  plaintiff  proved 
that  before  the  construction  of  the  railway,  he  had  for  twenty 
years  past  used  a private  road  running  east  and  west  across 
his  farm  for  his  own  convenience,  which  road  the  railway 
intersected  by  the  construction  of  an  embankment  fourteen 
feet  six  inches  high,  and  twenty  feet  wide  (at  the  top  it  would 
seem).  About  twenty-three  acres  of  the  plaintiff’s  farm 
were  left  on  the  south  side  of  the  railway,  of  which  about  five 
acres  are  woodland,  and  no  part  of  which  twenty-three  acres 
was  ever  cropped.  It  further  appeared  that  the  defendants 
have  constructed  a crossing  over  their  railway  for  plaintiffs 
use,  and  easy  of  access ; and  as  their  engineer  swore,  a good 
and  sufficient  one : that  without  embanking  upon  the  plain- 
tiff’s land  so  as  to  obtain  a proper  slope  on  each  side,  they 
could  not  construct  the  road  which  plaintiff  had  use  of,  and 
that  they  had  not  his  authority  for  doing  this,  and  that  to 
make  a passage  through  the  embankment  and  under  the  rail- 
way would  cost  £600. 

The  plaintiff’s  witnesses  valued  the  damage  to  him  at 
£100  or  £120,  but  upon  what  basis  of  calculation  does  not 
appear. 

The  learned  Chief  Justice  told  the  jury,  that  he  did  not 
hold  that  the  company  were  bound  without  regard  to  en- 
gineering difficulties,  to  continue  plaintiff’s  old  road  directly 
across  their  track,  and  that  if  they  had  made  him  a crossing 
at  a more  practicable  point  and  reasonably  convenient  to 
him,  that  should  be  deemed  a compliance  with  the  statute. 
Tihe  jury  found  for  plaintiff  £40  damages. 

In  Michaelmas  Term  last,  Galt  obtained  a rule  nisi  for  a 
new  trial,  the  verdict  being  contrary  to  law,  evidence,  and 
the  judge’s  charge ; the  action  being  brought  for  not  making 
a crossing,  whereas  there  is  a crossing  in  fact  made,  though 
the  plaintiff  objects  to  its  sufficiency  and  position ; that  the 
Chief  Justice  directed  that  the  defendants  had  the  right  to 
choose  the  place  for  the  crossing,  and  that  the  action  should 
have  been  for  making  an  insufficient  crossing,  or  that  an 
application  should  be  made  for  a mandamus  averring  that  no 
crossing  had  been  made. 
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C.  Robinson  shewed  cause.  The  language  of  the  statute 
of  this  province  is  identical  with  that  of  a statute  of  the 
State  of  New  York,  introducing  the  term  “ farm  crossings 
of  the  road,”  and  he  urged  on  the  court  the  reasoning  and 
judgment  of  the  Supreme  Court  of  the  State  of  New  York, 
in  Wheeler  v.  The  Rochester  and  Syracuse  Railroad  Com- 
pany, 12  Barb.  227. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  Reist  v.  The  Grand  Trunk  Railway  Company,  in  which 
we  gave  judgment  on  the  19th  of  December  last,  (TJ.  C.  C. 
P.  R.,  page  365,)  I expressed  my  opinion  in  reference  to  the 
term  “ farm  crossings  of  the  road,”  that  it  might  include  pas- 
sages across  and  upon  the  railway  itself,  a bridge  over,  or  a 
tunnel  under  the  railway.  Either  of  these  would  be  a com- 
pliance on  the  part  of  the  company. 

The  present  case  renders  it  incumbent  on  us  to  decide  the 
question  whether  the  owner  of  farm  lands  intersected  by  the 
railway  has  a right,  not  only  to  demand  a farm  crossing  of 
the  road,  to  give  him  access  from  one  portion  of  his  farm  to 
the  other,  but  to  fix  also  the  particular  spot  at  which  such 
farm  crossing  shall  be  made,  without  reference  to  any  other 
consideration  than  his  own  convenience  and  advantage. 

This  right  is  asserted  under  the  13th  section  of  14  & 15 
Vic.,  ch.  51,  which  enacts  “ that  fences  shall  be  erected  and 
maintained  on  each  side  of  the  railway  of  the  height  and 
strength  of  an  ordinary  division  fence,  with  openings  or 
gates,  or  bars  therein,  and  farm  crossings  of  the  road  for 
the  use  of  the  proprietors  of  the  lands  adjoining  the 
railway.” 

I understand  the  legislature  by  the  word  “ road,”  used  in 
connexion  with  the  words  farm  crossings,  to  mean  the  whole 
space  taken  by  the  railway  from  the  proprietor  of  farm 
lands  through  which  the  railway  runs,  and  which  land  is 
intersected  , in  other  words,  that  no  other  than  the  owner  of 
farm  lands  intersected,  can  claim  a farm  crossing.  It  may 
be  found  that  ownership  of  the  land  on  both  sides  of  the  rail- 
way is  indispensable  to  sustain  a claim  for  a farm  crossing ; 
but  that  is  not  the  question  in  the  present  case. 
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The  5th  division  of  the  11th  section  of  the  same  act 
authorises  application  to  be  made  to  the  owners  of  lands,  or 
to  parties  empowered  to  convey  lands,  or  interested  in  lands 
which  may  suffer  damage  from  the  taking  of  materials,  or  the 
exercise  of  any  of  the  powers  granted  for  the  railway,  “and 
thereupon  contracts  may  be  made  with  the  said  parties 
touching  the  said  lands,  or  the  compensation  to  be  paid  for 
the  same  or  for  the  damages,”  &c.,  &c.  The  19th  division 
enacts,  that  upon  payment  or  tender,  or  deposit  as  provided 
for,  of  the  compensation,  the  award  or  agreement  shall  vest 
in  the  company,  the  power  to  take  possession  of  the  lands, 
or  exercise  the  right  or  do  the  thing  for  which  the  compen- 
sation is  to  be  given. 

In  the  present  case  it  appears  that  the  land  upon  which 
the  railway  is  constructed  is  absolutely  vested  in  the  com- 
pany. An  easement  to  have  a farm  crossing  of  the  road  is 
all  that  the  plaintiff  can  lay  claim  to.  This  is  all  he  would 
have  if  the  farm  crossing  were  constructed  at  the  place  where 
he  asks  for  it. 

We  must  consider  this  plaintiff  as  having  received  com- 
pensation already  for  the  diminished  value  of  his  farm, 
arising  for  its  being  divided  into  two  parts,  with  only  a farm 
crossing  over  the  railroad  by  which  to  communicate  between 
them,  and  that  in  fact  there  is  a farm  crossing,  the  use  of 
which  he  might  enjoy  if  he  pleased,  but  which  he  rejects 
and  treats  as  if  not  in  existence,  because  it  is  not  made  where 
he  desired  it  should  be. 

It  appears  to  me  of  no  importance  to  the  present  question, 
that  the  plaintiff  had  a road  for  his  own  private  use  upon  his 
farm,  which  the  railroad  had  intersected.  If  the  plaintiff 
had  the  right  to  select  where  the  farm  crossing  should  be 
made,  he  might  have  selected  that  or  any  other  place  on  his 
farm  for  it.  And  it  would  not,  I think,  be  an  answer  to  his 
claim  for  damages,  because  this  road  was  intersected,  that 
he  might  have  a farm  crossing  made  at  the  same  place,  for 
it  might  be  more  advantageous  to  him  to  receive  compensa- 
tion for  the  loss  of  the  road  and  to  have  a farm  crossing  at 
some  other  place. 

The  legislature  appear  by  the  language  already  quoted  of 
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the  13th  section  of  the  statute,  to  treat  the  openings,  or  gates 
or  bars  in  the  fences,  as  connected  with  the  farm  crossings  ~ 
such  openings,  &c.,  being  provided  in  order  to  give  access  to 
the  crossings.  Such  openings,  &c.,  could  serve  no  other  pur- 
pose, for  the  proprietor  of  the  adjoining  land  would  have  no 
right  to  use  them,  but  to  cross  the  road,  and  he  has  no  right 
to  cross  the  road  except  at  a farm  crossing,  after  having  ob- 
tained compensation  for  the  land  taken  from  him  for  the  use 
of  the  railway. 

I cannot  persuade  myself  that  the  plaintiff  has  an  arbitrary 
right,  because  he  is  entitled  to  a farm  crossing,  to  insist  that 
it  shall  be  made  wherever  he  pleases  to  dictate,  no  matter 
what  the  expense  or  inconvenience  may  be  to  the  railway  com- 
pany. This  would  be  an  extreme  power,  so  liable  to  abuses, 
and  yet  so  uncontrollable,  so  likely  to  occasion  unnecessary 
or  even  ruinous  loss  or  expense,  that  I do  not  feel  warranted 
in  inferring  that  the  legislature  have  intended  it,  when  they 
have  not  expressly  enacted  it.  I should  feel  equal  difficulty  in 
holding  that  the  railway  company  have  an  arbitrary  right  to 
fix  the  place  without  any  regard  to  its  convenience  or  useful- 
ness to  the  land  owner.  The  duty  is  by  the  words  of  the 
act  plainly  imposed  on  the  company,  not  depending  on  any 
application  or  direction  of  the  land  owner.  I apprehend, 
that  if  the  company  were  obliged  to  plead  specially,  it 
would  not  be  a good  plea  in  bar  to  this  declaration  : that 
the  plaintiff  had  not  pointed  out  where  he  desired  the 
farm  crossing  to  be  made : or  that  the  declaration  would  be 
treated  as  defective  in  substance  for  not  averring  that  the 
plaintiff  had  pointed  out  the  place  to  the  defendants  where 
he  required  the  farm  crossing  to  be  made,  whereupon  it 
became  their  duty  to  make  it  there.  If  they  cannot  agree 
with  the  plaintiff  as  to  the  place,  they  are  not,  as  I read  the 
act,  relieved  from  making  it ; but  must  do  it  at  such  place 
and  in  such  manner  as  will  afford  a direct  and  reasonably 
convenient  access  from  one  part  of  his  farm  to  the  other,  and 
this  without  unnecessary  delay,  and  as  the  law  now  stands 
they  must  run  the  risk  of  a jury  supporting  them  in  what 
they  do,  the  plaintiff  having  the  right  to  try  the  question 
whether  they  have  fulfilled  the  duty  or  not  in  the  ordinary 
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manner,  for  there  is  no  provision  for  submitting  it  to  arbi- 
tration as  in  most  other  cases  of  injury  to  real  property,  re- 
sulting from  the  construction  of  the  railway.  The  statute 
requires  the  act  to  be  done  by  the  defendants,  and  throws 
the  whole  onus  upon  them,  and  as  they  are  responsible 
for  the  proper  execution,  and  for  its  being  so  completed 
as  to  fulfil  the  duty  imposed  on  them,  as  the  crossing 
is  to  be  made  over  the  railway,  and  must,  or  at  least  ought 
to  be  in  a place  where  the  least  hazard  will  arise  both  to 
those  using  the  crossing  and  to  the  traffic  and  travel  upon 
the  ^railway.  It  is  easy  to  conceive  cases,  where  owing  to  a 
curve,  to  the  proximity  of  a station,  or  place  for  taking  in 
water,  or  for  other  reasons  connected  with  the  use  of  a rail- 
road, the  selection  of  the  place  for  the  crossing  may  affect 
not  merely  the  convenience  of  the  company,  but  even  the 
safety  pf  the  travelling  public ; and  to  hold,  that  all  this  is 
to  be  disregarded  at  the  will  of  the  owner  of  the  land,  would 
be  to  decide  contrary  to  reason  and  common  sense  ; and  if 
this  might  be  the  result  of  determining  that  such  owner  has 
the  absolute  right  of  fixing  on  the  precise  place  for  a farm 
crossing,  it  appears  to  me,  in  the  absence  of  any  enactment 
settling  the  question,  a strong  reason  against  inferring  that 
he  has  such  an  absolute  right,  while  leaving  the  company  to 
exercise  their  discretion,  subject  to  the  verdict  of  a jury  if 
they  act  improvidently  or  unfairly,  appears  to  me  to  place 
them  in  the  right  position,  and  to  afford  to  the  land  owner 
every  necessary  protection.  It  will  be  for  the  iuterest  of  rail- 
way companies  to  fulfil  the  duty  imposed  on  them  in  such  a 
manner  as  not  to  subject  themselves  to  a just  claim  for 
damages.  I fully  subscribe  to  the  principle  enunciated  by 
Jervis , C.  J.,  in  the  York  and  North  Midland  Railway  Com- 
pany v.  The  Queen  (1  E.  & B.  865),  “ By  leaving  the  ex- 
ercise of  the  powers  to  the  option  of  the  company,  the  legis- 
lature adopts  the  safest  check  upon  abuse — self  interest.” 

I think,  therefore,  that  the  plaintiff  has  not  the  right 
which  is  claimed  for  him,  nainely,  that  of  prescribing  to  the 
company  where  they  shall  allow  and  make  a farm  crossing 
for  him. 
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2nd,  That  it  is  the  duty  of  the  company,  without  un- 
reasonable delay,  and  without  request  on  the  part  of  the 
land  owner,  to  make  a farm  crossing  of  the  road  for  his  use 
in  such  place  as  they  may  judge  most  fitting. 

3rd,  That  the  owner  of  the  land  may  maintain  an  action 
against  them,  either  foe  not  affording  him  a crossing  at  all, 
or  for  affording  him  only  an  insufficient  or  an  inconvenient 
one,  whether  the  objection  be  to  the  mode  or  the  place  of  its 
construction  ; or  for  an  unreasonable  delay  in  making  it ; or 
for  not  maintaining  it  after  it  has  been  completed. 

Applying  these  conclusions  to  the  case  before  us,  tftere 
should,  in  my  opinion,  be  a new  trial.  The  declaration,  taken 
in  connexion  with  the  facts  proved,  is  based  upon  the  as- 
sumption that  the  plaintiff  has  the  right  of  selecting  the 
place,  and  on  that  assumption  it  ignores  the  fact  that  a farm 
crossing  has  been  made  by  the  defendants  at  a place  selected 
by  their  engineer,  and  complains  of  a breach  of  duty  in  not 
making  a farm  crossing  at  all.  But  if  the  first  conclusion 
above  stated  be  correct,  then  the  delaration  is  not  framed  to 
meet  the  supposed  grievance,  and  though  it  might  be 
amended  at  the  trial,  and  may  be  amended  still,  yet  it  ap- 
pears to  me,  that  after  amendment  the  questions  should  go 
to  the  jury  upon  the  only  ground  on  which,  after  a cross- 
ing has  been  in  fact  made,  the  action  is  sustainable,  namely, 
for  its  insufficiency  and  inconvenience  of  access,  &c.,  or  for 
unreasonable  delay  in  making  it. 

In  my  opinion,  therefore,  there  should  be  a new  trial,  with 
leave  to  the  plaintiff  to  amend  his  declaration,  and  with 
costs  to  abide  the  event. 


Rule  absolute. 


M’PHERSON  Y.  REYNOLDS,  SHERIFF. 


491 


McPherson  v.  Reynolds,  Esq.,  Sheriff. 

Assignment  of  chattels — Delivery — Fraud. 

A trader  in  consideration  of  a debt,  by  deed  assigned  to  the  plaintiff 
all  his  stock  in  trade,  &c.,  on  certain  premises,  “or  in  course  of  delivery 
to  him.” 

Held,  that  these  words  passed  the  interest  of  the  trader  in  goods  lying 
at  the  wharf  in  the  town  where  such  trader  resided,  but  which  had 
not  been  actually  delivered  to  him;  and  that  an  assignment  obtained  by 
pressure,  of  all  the  trader’s  goods  in  trust,  to  secure  the  plaintiff  in  pre- 
ference over  other  creditors,  with  a trust  to  pay  the  residue  to  such 
trader,  was  not  fraudulent,  possession  having  been  changed  consistently  with 
the  deed. 

Trespass  qu.  dom.  fregit,  at  Beaverton  in  the  county  of 
Ontario,  and  took  plaintiff’s  goods,  2nd  count,  de  bonis 
asportatis.  Pleas — 1st.  Not  guilty.  2nd.  A justification  de- 
murred to.  3rd.  As  to  so  much  of  the  declaration  as  charges 
defendant  with  breaking  and  entering  the  house  and  shop 
of  plaintiffs,  continuing  therein  and  making  a noise  therein ; 
that  the  house  and  shop  were  not  at  the  times  when,  &c.,  plain- 
tiff’s. 4th.  As  to  seizing,  taking  and  converting  the  goods  : 
that  they  were  not  plaintiff’s.  The  trial  took  place  in  Toronto, 
November  last,  before  Burns,  J.  The  following  facts  appear- 
ed : one  Thomas  Gourlay,  being  indebted  to  the  plaintiff,  who 
carried  on  business  as  a merchant  in  Toronto,  under  the 
firm  of  McPherson  & Co.,  on  the  9th  May,  1855,  executed  a 
deed,  whereby  in  consideration  of  £219  due  and  owing  to 
plaintiff  and  of  5s.,  he  bargained,  sold,  assigned  and 
delivered  to  plaintiff  all  the  stock  in  trade,  furniture, 
book  debts,  and  accounts  belonging  to  him,  then  being  in 
the  house,  store-house  or  premises  belonging  to  him  (Gourlay), 
or  in  course  of  delivery  to  him,  or  due  or  owing  to  him. 
Habendum  to  plaintiff,  “ Upon  trust,  however,  that  he  sell 
and  dispose  of  the  same  and  receive  the  profits  thereof  to  the 
use  and  for  the  benefit  of  the  said  McPherson  & Company, 
so  that  or  until  the  said  sum  of  £219  be  paid  and  discharged, 
or  be  otherwise  secured  to  the  said  McPherson  & Co.,  to  their 
satisfaction.  And  upon  trust  that  so  soon  as  the  said  sum 
of  £219  be  fully  paid,  satisfied,  or  secured,  together  with  all 
interest  thereon,  the  said  Robert  Duncan  McPherson  do 
immediately  thereafter  give  up  the  possession  of  the  said 
premises,  and  restore  the  residue  of  the  said  stock,  furni- 
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ture,  or  book  debts  to  Gourlay.  And  Gonrlay  assigns  the 
residue  of  his  term  in  the  premises  to  plaintiff,  and  appoints 
him  his  attorney  to  receive  and  recover  his  books  and  other 
debts,  notes,  &c  .” 

On  the  21st  May,  1855,  the  defendant  received  an 
execution  addressed  to  him  as  sheriff  of  the  county  of  Ontario 
issued  from  the  Court  of  Queen’s  Bench,  commanding  defen- 
dant of  the  goods  of  Gourlay  to  make  £102  9s.  8d.,  which 
William  Howard  had  recovered  against  him ; and  on  the 
same  day  he  received  another^.  fa.  against  Gourlay ’s  goods, 
in  favour  of  one  Watson.  The  subscribing  witness  to  the 
assignment  proved  that  prior  to  its  execution  there  was  an 
understanding  that  plaintiff  should  accompany  Gourlay  to 
Lindsay,  to  see  Gourlay’s  father,  to  procure  security  in  place 
of  the  goods.  After  it  was  executed,  plaintiff  said  Gourlay 
might  remain  in  the  house  with  the  furniture ; plaintiff 
did  not  accompany  Gourlay  to  Lindsay,  but  refriained 
behind  with  the  witness,  and  took  an  inventory  of  the 
goods.  Gourlay  gave  up  his  books  to  the  plaintiff  imme- 
diately on  the  execution  of  the  assignment,  and  plaintiff 
also  had  possession  of  the  key  of  the  shop.  When  the  plain- 
tiff left  he  put  one  Robinson  in  possession,  and  nailed  up  the 
communication  between  the  store  and  the  dwelling  house. 
The  amount  of  the  inventory  was  £138  10s.  lid.  The 
plaintiff  had  previously  received  a note  from  Gourlay  for  the 
amount  of  his  debt,  which  had  been  discounted,  and  a renewal 
note  had  also  been  given.  Robinson  stated  that  the  plain- 
tiff gave  him  a power  of  attorney  to  act  for  him,  and  also  the 
key  of  the  shop.  There  were  goods  which  had  come  from 
Toronto  for  Gourlay,  some  from  Watson,  and  some  from 
Howard,  which  were  at  a wharf  in  Beaverton,  but  had  not 
been  transported  thence  to  Gourlay’s  shop  when  the  assign- 
ment was  executed ; and  the  plaintiff  gave  the  wharfinger 
directions  to  deliver  these  on  his  account  to  Robinson. 
Evidence  was  given  to  shew  that  Gourlay  did  not  procure 
security ; and  that  on  his  return  from  Lindsay  he  assisted 
Robinson  in.  removing  these  goods  to  the  shop,  and  after  they 
had  been  so  removed  Robinson  opened  the  shop  for  the  sale 
of  the  goods  therein,  and  opened  fresh  books,  employing  one 


M’PHERSON  y.  REYNOLDS,  SHERIFF. 


493 


Gordon  as  a clerk,  who  accounted  to  Robinson  for  all  the 
sales  he  made.  Robinson  swore  he  posted  up  public  notice 
of  the  assignment  in  the  windows,  at  the  post-office,  and  other 
places,  and  he  remained  then  in  possession  till  the  defendant 
on  the  23rd  of  May,  1855,  entered  and  levied  on  the  goods, 
and,  after  notice  of  the  assignment,  sold  them  for  £148  18s. 
5d.  The  deputy  sheriff  stated  he  was  indemnified. 

For  the  defence  it  was  objected,  first,  that  the  trust  in 
Gourlay’s  favour  made  the  bill  of  sale  void  as  against  creditors. 
Second,  that  plaintiff  had  taken  Gourlay’s  note  for  the  debt 
which  was  outstanding  in  the  hands  of  the  bank  ; at  the  date 
of  the  assignment  it  was  not  then  due,  and  so  there  was  no 
present  debt  due  by  Gourlay  to  plaintiff  to  support  the  assign- 
ment. Third,  that  the  goods  at  the  wharf  did  not  pass  to 
the  plaintiff  by  the  words,  “ in  the  course  of  delivery,”  there 
should  have  been  a more  particular  description.  Fourth, 
that  there  is  no  sufficient  delivery  of  any  of  the  goods.  The 
learned  judge  reserved  leave  to  the  defendant  to  move  to 
enter  a nonsuit  on  either  of  the  first  three  points.  He  stated 
he  should  leave  the  question  of  delivery  to  the  jury.  The 
defendant  then  went  into  evidence,  and  called  Gourlay,  from 
whose  testimony  it  appeared  that  he  had  given  his  note  to 
plaintiff  for  £190,  which  fell  due  about  the  beginning  of  July, 
1855,  for  goods,  which  plaintiff  had  informed  him  was  dis- 
counted at  the  City  Bank,  since  then  he  had  never  been  called 
upon  to  pay  it.  That  about  the  1st  of  May  he  bought  about 
£80  or  £90  worth  of  goods  from  Watson,  and  £30  from 
Howard,  which  goods,  though  forwarded,  he  had  not  actually 
received  when  plaintiff  came  out  to  him  from  Toronto  to 
Beaverton.  He  represented  that  the  plaintiff  threatened 
him  with  criminal  proceedings  in  relation  to  a hogshead  of 
sugar  which  Gourlay  had  ordered  and  got  in  the  name  of 
one  Davidson,  unless  he  (Gourlay)  would  make  an  assignment 
of  every  thing  to  him,  including  the  goods  on  the  way  from 
Toronto,  and  said  he  should  not  leave  the  house  until  the 
assignment  was  executed.  He  swore  that  he  had  not  put 
plaintiff  into  possession,  or  delivered  him  the  books  before 
going  to  Lindsay.  That  plaintiff  agreed  to  go  with  him  to 
Lindsay  to  see  if  his  (Gourlay’s)  father  would  go  security  for 
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Mm,  but  having  got  the  assignment  executed,  he  made  some 
excuse  for  not  going,  and  Gourlay  went  with  his  sister  : that 
on  his  return  he  found  plaintiff  had  gone  away : that  the 
shop  was  locked  up,  and  the  communication  door  between 
the  shop  and  the  house  was  nailed  up.  He  denied  helping 
Robinson  to  remove  the  goods  from  the  wharf  to  the  shop, 
though  he  was  present  when  they  were  removed.  He  proved 
that  he  had  bought  goods  from  the  plaintiff  at  a credit  of 
four  months,  which  expired  in  March,  1855,  and  it  was  shewn 
that  the  renewal  note  spoken  of  was  discounted  by  the  City 
Bank  on  the  2nd  of  April,  1855,  and  the  proceeds  placed  at 
the  plaintiff’s  credit.  Two  sisters  of  Gourlay’s  were  sworn, 
who  confirmed  his  statement,  that  in  relation  to  the  hogshead 
of  sugar,  the  plaintiff  threatened  to  have  him  arrested  on  a 
charge  of  obtaining  goods  on  false  pretences,  unless  he 
executed  the  assignment.  McDonnell,  the  subscribing  witness 
to  the  assignment,  was  recalled,  and  denied  that  any  threats 
whatever  were  used  by  plaintiff  to  Gourlay.  A farmer  named 
Spreull,  who  was  accidentally  in  Beaverton  at  the  time,  con- 
firmed McDonnell’s  testimony,  both  as  to  the  absence  of 
threats,  and  as  to  taking  possession  of  the  shop  and  goods 
with  Gourlay’s  assent. 

The  learned  judge  submitted  the  following  questions  to 
the  jury:  1st.  Was  there  any  delivery  of  the  goods  to  the 
plaintiff  ? 

2nd.  Was  the  assignment  obtained  by  duress,  if  not, 
that  subject  to  the  opinion  of  the  court  on  the  points  of  law 
taken,  the  plaintiff  was  entitled  to  recover. 

The  jury  found  for  the  plaintiff,  £148  19s. 

In  Michaelmas  Term,  Eccles,  Q.  C.,  obtained  a rule  nisi  to 
enter  a nonsuit  on  the  leave  reserved,  or  for  a new  trial  on 
the  ground  that  the  verdict  was  against  law  and  evidence, 
and  on  the  grounds  disclosed  in  affidavits  filed. 

In  Hilary  Term  Dalton  shewed  cause,  filing  affidavits  in 
answer. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I have  read  over  all  the  affidavits.  They  leave  the  matter 
substantially  as  it  was  when  submitted  to  the  jury ; for  all 
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the  important  allegations  advanced  on  behalf  of  the  defence 
are  fully  met  or  contradicted  by  those  filed  by  way  of  answer. 
The  plaintiff  has  made  a full  affidavit,  which  is  'important  to 
the  extent,  that  he  denies  ttpon  oath  the  improper  practices 
attributed  to  him.  During  the  argument  the  defendant’s 
counsel  admitted  that  he  could  not  contend  the  assignment  was 
void  in  point  of  law,  but  that  the  case  was  properly  submitted 
to  the  jury.  He  did  not  urge  that  the  outstanding  note 
was  not  a sufficient  consideration  to  support  the  assignment. 
But  he  contended  that  the  goods  which  were  at  the  wharf 
would  not  pass  by  the  word  goods,  “in  the  course  of  delivery.” 
I understood  him  to  object  that  the  goods  were  not  at  that 
moment,  i.e.,  the  execution  of  the  assignment,  the  property 
of  the  assignor  Gourlay,  and  therefore  could  not  pass.  In- 
dependently of  the  doctrine  established  by  Lunn  v.  Thomson 
(1  C.  B.  379),  Congreve  v.  Evetts  (10  Exch.  298),  and  Hope 
v.  Hayley  (5  El.  & Bl.  830),  I think  the  evidence  clearly 
shewed  that  Gourlay  was  the  actual  owner  of  these  goods  ; 
that  the  delivery  of  them  to  the  warehouse-keeper  at  the 
wharf  was  a delivery  to  him  ; and  that,  conceding  there  might 
have  existed  a right  of  stoppage  in  transitu,  it  never  was 
exercised.  And  even  if  the  objection  is  a want  of  sufficient 
certainty  in  designating  these  goods  in  the  assignment,  and 
that  consequently  they  could  not  pass  by  the  intrinsic  force 
of  the  assignment,  still  it  would  confer  a license  on  the 
plaintiff  to  take  any  goods  of  Gourlay’s  which  were  at  this 
wharf,  which,  when  duly  executed  by  the  plaintiff,  would  ensue 
as  a grant  and  vest  the  property  so  taken  possession  of  in  the 
plaintiff,  the  assignee.  And  here,  moreover,  the  evidence 
given  at  the  trial  shews  an  act  done  by  the  grantor  subsequent 
to  the  assignment  in  relation  to  the  obtaining  possession  of 
these  goods  by  the  plaintiff.  This  objection,  therefore,  in 
my  opinion,  fails,  and  there  is  no  ground  for  ordering  a 
nonsuit. 

Then,  as  to  granting  a new  trial ; no  doubt  this  is  a case 
of  great  hardship  upon  the  two  creditors  Watson  and 
Howard.  It  is  one  of  many  cases  in  which  in  a race  of 
creditors  one  obtains  full  satisfaction  at  the  expense  of  all 
the  others,  and  such  cases  will  be  continually  arising,  as  long 
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as  our  law  makes  no  kind  of  provision  to  secure  the  distribu- 
tion of  the  effects  of  a failing  trader  for  the  payment  of  his 
debts.  In  the  meantime,  if  any  one  or  more  creditors  can 
without  fraud  obtain  the  priority,  whether  by  confession  of 
judgment  and  execution,  or  by  assignment  and  mortgage  of 
chattels,  or  lands,  founded  on  valuable  consideration,  he  will 
be  entitled  to  hold  it,  though  the  effect  is  to  leave  all  other 
creditors  unpaid.  The  question,  therefore,  is' whether  in  the 
present  case  the  evidence  warranted  the  jury  in  uphold- 
ing the  plaintiffs  claim,  and  I must  say  I think  it  did. 
There  was  a bona  fide  debt  existing,  making  a valuable  con- 
sideration : there  is  a deed  executed  founded  on  that  conside- 
ration. There  is  a delivery  and  a change  of  possession 
continued  until  the  defendant  entered  and  seized  the  goods, 
and  the  sole  object  and  end  of  the  assignment  is  the  satisfac- 
tion of  this  debt.  The  jury  have  exercised  their  judgment  on 
this  evidence,  believing  the  plaintiff’s  witnesses,  and  rejecting 
the  allegation  of  duress,  in  procuring  the  execution  of  the 
deed.  And  though  the  affidavits,  filed  attempted  to  impeach 
the  credit  of  the  plaintiff’s  witnesses,  they  were  fully  met 
by  those  filed  in  answer.  I do  not  find  any  ground  on  which 
I could  satisfactorily  rest  a decision  in  favour  of  the  defen- 
dant on  this  rule. 

Rule  discharged. 


Macfarlane  v.  Allan  and  another. 

Estoppel—  A mendment. 

The  defendants  had  gone  before  one  Allan,  who  was  bona  fide  supposed  to 
be  a commissioner  for  the -county  of  Lennox,  and  acknowledged  a recog- 
nizance. 

Reid,  there  was  no  estoppel  to  prevent  the  defendants  from  disputing  the 
authority  of  Allan  as  commissioner,  it  appearing  that  he  was  not  a com- 
missioner for  the  county  of  Lennox,  and  that  the  court  womld  not  favour 
an  amendment  for  the  purpose  of  shutting  out  evidence,  and  by  estoppel 
preventing  the  truth  being  known. 

Debt,  setting  forth  that  the  defendants,  on  the  12th  of 
September,  1853,  at  Adolphustown,  in  the  county  of  Lennox, 
came  before  one  Joseph  Allan,  a commissioner  duly  appointed, 
&c.,  and  entered  into  a recognizance  of  bail,  and  thereby 
undertook  that  one  David  McWhirter  should  remain  and 
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abide  at  the  suit  of  the  plaintiff,  within  the  limits  of  the  gaol 
of  the  county  of  Prince  Edward,  &c.,  &c.,  and  in  the  event 
of  his  failing,  that  they  would  pay,  &c.  Averment,  that  the 
bail  were  allowed,  and  that  the  recognizance  was  afterwards, 
to  wit,  on,  &c.  duly  enrolled  and  recorded  in  the  court  of 
Common  Pleas  at  Toronto,  as  by  the  record  still  remaining, 
&c.  Averment,  that  McWhirter  left  the  limits.  Breach, 
that  defendants  did  not  pay.  Pleas , 1,  Nul  tiel  record  of 
the  said  recognizance.  2nd.  That  Joseph  Allan  was  not  a 
commissioner  for  taking  recognizance  of  bails  in  the  county 
of  Lennox,  and  five  other  traverses  of  matters  affirmed  in  the 
declaration,  which  require  no  notice. 

The  cause  was  tried  at  Toronto,  in  January  last,  before 
Ragarty,  J.  The  arrest  on  ca.  sa .,  of  David  McWhirter  was 
admitted.  On  the  16th  of  September,  1853,  the  certificate 
of  the  deputy  clerk  of  the  crown  was  filed  in  the  sheriff’s 
office.  An  exemplification  of  the  recognizance  of  the  bail  to 
the  limits  with  the  affidavits  of  due  taking,  &c.,  under  the 
seal  of  the  court  of  Common  Pleas  was  put  in,  by  which  it 
appeared  that  on  the  12th  of  September,  1853,  the  defendants 
entered  into  the  recognizance  stated  in  the  declaration  before 
“ Joseph  Allan,  a commissioner,  &c.,  Q.  B.”  The  venue  in 
the  margin  is  “ county  of  Prince  Edward,  to  wit.”  The 
original  recognizance  was  also  produced  in  court,  marked 
filed  on  the  12th  of  September,  1853,  by  the  deputy  clerk  of 
the  crown  for  the  county  of  Prince  Edward.  It  was  further 
proved  that  McWhirter,  the  execution  debtor,  was  at  large  in 
the  city  of  Kingston,  on  the  4th  January,  1854,  which  is  a 
breach  of  the  condition  of  the  recognizance.  The  plaintiff’s 
counsel  then  offered  the  printed  report  of  the  case  of 
McWhirter  v.  Corbett  (4  U.  C.  C.  P.  R.  203),  in  which  a 
question  arose  and  was  decided,  whether  Joseph  Allan  was 
a commissioner  for  the  counties  of  Lennox  and  Addington  in 
March,  1852.  The  learned  judge  held  this  insufficient.  He 
further  urged  that  these  defendants  having  entered  into  the 
recognizance  of  bail  before  him,  could  not  afterwards  dispute 
his  authority.  Joseph  Allan  was  then  called  as  a witness, 
and  deposed  that  he  took  the  recognizance  of  bail  produced, 
in  the  county  of  Lennox,  believing  at  the  time  he  was  a com- 
63  6 c.  p. 
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missioner  for  the  united  counties  of  Lennox  and  Addington. 
He  produced  his  commission,  bearing  date  in  1827,  for  the 
Midland  district ; at  that  date,  he  was  living  at  Hallo  well,  in 
the  county  of  Prince  Edward,  in  the  Midland  district.  By 
a statute  of  Upper  Canada,  1 Wm.  IV.,  ch.  6,  the  county  of 
Prince  Edward  was  erected  into  a separate  district,  and  the 
5th  section  of  that  act  provided  that  justices  of  the  peace  and 
other  persons  holding  any  commission  or  office,  or  bearing 
lawful  authority,  who  should  be  residing  within  the  county  of 
Prince  Edward,  when  it  should  be  set  off,  should  continue  to 
hold,  enjoy  and  exercise  the  like  commission,  office,  authority, 
power  and  jurisdiction  in  the  new  district  which  they  previ- 
ously had  in  the  Midland  district,  but  should  from  thence- 
forth, cease  and  determine  within  the  Midland  district.  He 
further  stated  that  he  actually  took  McWhirter’s  recognizance 
in  this  case,  in  Prince  Edward,  though  he  took  that  of  de- 
fendants at  Adolphustown,  in  the  county  of  Lennox,  as  the 
recognizance  states.  He  said  that  since  the  year  1838,  he 
had  resided  within  the  county  of  Lennox,  and  had  taken 
affidavits  in  that  county,  under  the  authority  of  the  commis- 
sion. Prince  Edward  was  actually  set  off  as  a separate  dis- 
trict, by  proclamation,  under  the  statute  above  referred  to  on 
6th  of  February,  1834,  when  Mr.  Allan  resided  at  Hallowell, 
according  to  the  evidence.  The  question  whether  he  resided 
in  the  county  of  Prince  Edward,  at  the  date  of  the  proclam- 
ation, separating  it  from  the  Midland  district,  and  erecting  it 
into  a separate  district,  was  left  to  the  jury,  whereupon  the 
learned  judge  directed  a verdict  for  the  defendants  upon  the 
second  issue,  and  for  the  plaintiff  on  the  others,  with  £396 
damages. 

In  the  following  term  (Hilary),  Hector  Cameron  obtained  a 
rule  nisi  for  judgment  non  obst.,  on  the  verdict  on  the  second 
issue,  or  for  a new  trial,  <w  venyre  de  novo,  contending  that  the 
defendant  was  estopped  from  denying  the  authority  of  the  com- 
missioner which  appeared  of  record  by  the  allowance  of  the  bail, 
or  in  pais  by  the  fact  of  the  defendants  going  before  him  and 
acknowledging  his  authority,  an  act  by  which  the  plaintiff’s 
position  was  changed,  inasmuch  as  the  sheriff  was  discharged 
from  all  liability,  as  soon  as  the  allowance  of  the  bail  so  put 
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in  was  made,  and  if  the  defendants  are  not  liable  on  their 
recognizance,  the  plaintiff  is  deprived  of  his  remedy  except  on 
the  judgment  against  the  original  debtor.  He  also  complained 
of  misdirection,  in  respect  to  the  effect  of  the  evidence 
offered  of  the  judgment  of  this  court  in  McWhirter  v.  Corbett. 

S.  Richards,  shewed  cause  ; 1st,  there  was  nothing  to  estop 
the  defendants  from  shewing  that  Allan  was  not  a commis- 
sioner for  the  county  of  Lennox,  within  which  this  recogni- 
zance was  acknowledged.  He  cited  Freeman  v.  Cooke,  2 
Exch.  654,  and  Newton  v.  Watkins,  12  Q.  B.  925.  He 
objected  that  no  amendment  (which  was  suggested  during  the 
argument)  should  be  allowed  to  raise  an  estoppel.  Th6  evi- 
dence makes  it  clear  that  the  record  of  the  recognizance 
should  never  have  been  made  up,  or  the  allowance  of  the 
bail  have  been  made.  And  therefore  the  court  should  not 
permit  an  amendment  to  deprive  the  bail  of  this  defence — 
the  object  of  the  amendment  being  to  prevent  the  truth 
being  tried.  He  referred  to  Metzner  v.  Boulton,  9 Exeh.  518. 

H.  Cameron , contra,  insisted  that  the  defendants  are  con- 
cluded by  an  estoppel  in  pais.  That  on  the  production  of  the 
exemplification  of  the  recognizance,  the  jury  should  have  been 
told  that  it  estopped  defendants  from  denying  in  any  way, 
that  they  had  entered  into  a valid  recognizance,  and  that  the 
act  of  the  defendant  acknowledging  it  before  Allan  was  an  es- 
toppel in  pais.  He  urged  also  that  the  judgment  of  the  court 
in  McWhirter  v.  Corbett  was  in  the  nature  of  a judgment  in 
rem,  settling  the  status  of  Allan  as  a commissioner  for  Len- 
nox, finally  and  as  against  all  parties.  He  cited  Taylor’s  Evi- 
dence, 2nd  ed.,  1295-6  ; Barrs  v.  Jackson,  1 Phil.  Ch.  Bep. 
582 ; 4 Harg.  Law  Tracts.  473 ; Doe  v.  Oliver,  2 Smith’s 
Leading  Cases,  436;  Broom’s  Legal  Maxims,  218,  219, 
137.  If  the  court  held  it  necessary  that  the  pleadings 
sho  uld  be  amended,  he  urged  that  it  was  in  furtherance  of  j us  tice. 

Draper,  J.,  delivered  the  judgment  of  the  court. 

No  recognizance  roll  was  produced,  but  a copy  of  the  bail- 
piece  and  affidavits,  exemplified  under  the  seal  of  this  court, 
and  of  an  endorsement  of  the  allowance  of  the  bail  by  the 
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judge  of  the  county  court,  under  16  Vic.,  ch.  175,  sec.  17. 
This  of  course  shews  that  the  bail  was  put  in  before  Joseph 
Allan.  The  second  plea  raises  the  objection  that  this  pro- 
ceeding was  coram  non  judice.  The  evidence  establishes 
that  it  was  so,  but  the  plaintiff  insists  that  the  defendant 
was  precluded  from  shewing  the  truth — first,  because  of  the 
recognizance  being  a record.  Second,  because  the  defen- 
dants having  gone  before  Allan  and  acknowledged  it  before 
him,  they  are  not  to  be  permitted  afterwards  to  deny  his 
authority. 

The  distinction  pointed  out  by  Mr.  Smith  in  his  notes 
above  referred  to,  must  be  borne  in  mind,  that  for  the  mere 
purpose  of  proving  its  own  existence,  a record  produced  in 
evidence  is  conclusive  on  every  body.  This  record,  therefore, 
proves  a recognizance  having  been  taken,  but  it  is  produced 
for  the  further  purpose  of  concluding  the  defendants  on  the 
authority  as  commissioner'  having  lawful  power,  of  Joseph 
Allan,  before  whom  it  was  acknowledged,  and  upon  this  point 
it  is  not  in  my  opinion  conclusive,  any  more  than  if  it  appeared 
that  some  stranger  had  taken  the  recognizance  simulating  him- 
self to  be  some  duly  authorized  commissioner  whose  name  he 
assumed  and  signed.  Indeed,  I scarcely  understood  Mr. 
Cameron  to  contend  for  this,  but  he  seemed  rather  to  rely 
on  the  evidence  he  offered  at  the  trial.  It  is  the  first  time  I 
ever  heard  it  contended  that  a printed  report  of  a case,  its 
argument  and  decision  by  a court,  is  in  itself  auy  evidence, 
either  of  the  facts  of  the  case,  or  of  the  points  argued,  or  of 
the  judgment  of  the  court — using  the  word  ‘‘judgment  ” in 
its  technical  and  legal  signification — or  that  it  was  evidence 
at  all.  I am  clearly  of  opinion,  that  it  was  not  receivable 
for  an}^  purpose  as  evidence  on  any  issue,  and  therefore,  that 
unless  the  exemplification  of  the  recognizance  itself  be  con- 
clusive there  was  no  record  in  evidence  to  estop  the  defen- 
dants on  this  issue  from  shewing  that  Allan  had  no  lawful 
authority  to  take  it ; and  that  it  cannot  have  the  effect  of 
giving  an  authority,  or  of  preventing  the  want  of  it  being 
shewn,  appears  as  well  in  the  note  referred  as  in  Com.  Dig. 
Estoppel,  E.  1,  there  referred  to.  See  Ayrton  v.  Abbott  (14 


MACFARLANE  V.  ALLAN  AND  ANOTHER. 


501 


Q.  B.  1.)  I will  only  add,  that  I see  no  ground  on  which  the 
judgment  reported,  assuming  it  to  be  legally  proved,  could  be 
considered  in  the  nature  of  a judgment  in  rem,  or  as  conclusive- 
ly establishing  the  status  of  J oseph  Allan  as  a commissioner 
for  taking  affidavits  or  bail  in  the  county  of  Lennox,  which  is 
what  was  contended  for.  Nor  can  I subscribe  to  the  argu- 
ment that  the  defendants,  by  going  before  Joseph  Allan,  and 
treating  him  as  a commissioner,  are  estopped  in  pais  from 
afterwards  denying  his  authority.  It  is  not  pretended  there 
was  any  fraud  on  their  parts.  The  rule  of  law  urged  in  sup- 
port of  this  argument  does  not  go  to  the  extent  necessary. 
It  is  established  by  many  authorities,  which  will  be  found  in 
Freeman  v.  Cooke,  cited  by  Mr.  Richards,  that  a party  who 
makes  a wilful  misrepresentation  and  induces  another  to  act 
on  it  to  his  prejudice,  will  not  afterwards  be  allowed  to  prove 
the  truth,  which  he  so  perverted  to  avoid  the  effects  of  such 
misrepresentation.  Now,  I*  do  not  see  how  it  can  be  said 
that  these  defendants,  by  acts  or  words,  made  any  vvilful 
misrepresentation  as  to  Allans  being  a commissioner.  From 
all  that  appears  they  believed  him,  as  he  swore  he  believed 
himself,  to  have  competent  authority,  as  before  the  setting 
off  of  Prince  Edward  as  a separate  district  he  certainly 
had.  There  was  not,  as  Lord  Campbell  observes  in  Howard 
v.  Hudson  (as  reported  in  17  Jur.  857  ; reported  also  in 
2 E.  & Bl.  1),  “■  any  malice  animus  to  induce  the  plaintiff  to 
act  upon  the  misrepresentation  to  his  prejudice,”  and  con- 
sequently there  is  not  any  ground  for  insisting  that  the  truth 
shall  be  excluded.  I think,  therefore,  there  is  no  ground 
either  for  a new  trial,  or  a venire  de  novo , which  was  asked 
for  on  these  grounds. 

It  was  not  pressed  on  the  argument  that  the  plaintiff  could 
have  judgment  non  obstante  veredicto,  and  the  only  question 
is  whether  we  should  give  the  plaintiff  a new  trial  in  order  to 
enable  him  to  reply  an  estoppel  by  the  record  to  the  second 
plea.  Assuming  that  there  is  a record  which  would  have 
this  effect,  a question  not  now  before  us,  I am  not  satisfied 
that  we  ought  to  allow  an  amendment  for  the  purpose  of 
preventing  the  truth  being  shewn,  of  enabling  the  plaintiff 
to  exclude  evidence  which  would  show  that  Allan  was  not  a 
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CDmmissioner.  Lord  Campbell  in  the  case  already  referred 
1 3,  says:  “ Like  the  ancient  estoppel,  this  conclusion  shuts 
oat  the  truth  and  is  odious,”  and  the  observation  appears  to 
me  applicable  here  also. 

On  the  whole,  I think  the  rule  should  be  discharged. 


Wight  v.  Moody,  Sheriff,  et  al. 

Fraudulent  assignment — New  trial. 

The  defendant  seized  certain  goods  in  possession  of  plaintiff  upon  a writ  of  at- 
tachment against  an  absconding  debtor  (from  whom  the  plaintiff  claimed  by 
purchase),  at  the  suit  of  B.  & C.  Upon  trover  brought,  and  a verdict  ren- 
dered in  favour  of  plaintiff  for  the  estimated  value  of  the  goods. 

A new  trial  was  granted  upon  a rule  nisi  therefor,  the  jury  having  apparently 
rendered  their  verdict  against  the  weight  of  evidence,  and  upon  an  erroneous 
desire  to  restore  money,  actually  paid  to  give  colour  to  a fraudulent  trans- 
fer, while  the  ffaud  apparent  on  the  face  of  the  transaction  rendered  it 
illegal, 

A second  verdict  being  rendered  for  plaintiff  on  same  facts,  the  court  refused  to 
grant  a new  trial. 

Trover  for  a great  variety  of»  articles,  consisting  of  goods 
in  a retail  merchant’s  shop,  horses,  cows,  cattle  and  farming 
implements.  Pleas,  1st.  Not  guilty  ; 2nd.  Not  possessed. 
3rd.  That  the  cattle,  goods,  &c.,  were  not  the  plaintiff’s. 

The  cause  was  tried  at  Belleville  in  May  last,  before 
McLean,  J.  The  defendants  were  the  sheriff  of  Hastings, 
and  his  bailiff,  and  the  plaintiff  claimed  these  goods  by  pur- 
chase from  two  persons,  named  Hart,  father  and  son,  who 
had  carried  on  business  in  partnership,  and  who  after  making 
the  sale  and  transfer  in  question  to  the  plaintiff,  had  left 
Upper  Canada.  The  plaintiff  proved  that  he.  bought  the 
goods,  according  to  a bill  of  them  produced  at  the  trial,  in 
which  the  several  articles  and  the  prices  at  which  he  was  to 
take  them  were  stated, amounting  in  the  whole  to  £131  2s., for 
which  sum  the  two  Harts  signed  a receipt  at  the  bottom  of  the 
bill,  dated  2nd  of  February,  1856.  These  goods  constituted 
the  remnant  of  stock  in  the  shop.  A witness  to  this  transaction 
(a  son  of  the  elder  Hart),  swore  he  saw  the  plaintiff  pay  this 
sum  to  the  Harts.  The  transaction  took  place  on  a Saturday, 
and  on  the  following  Tuesday,  the  goods  were  removed  from 
Hungerford  to  the  Trent,  where  the  plaintiff  had  a grocery. 
On  the  same  day  (2nd  February,  1856), the  plaintiff  also  became 
thepurchaser  of  all  the  farming  stock  and  implements  belong- 
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ing  to  the  elder  Hart, and  took  an  absolute  bill  of  sale  of  them, 
which  was  filed  in  the  office  of  the  clerk  of  the  county  court, 
on  the  4th  of  February.  Attached  to  this  bill  of  sale  was  a 
schedule  of  the  cattle,  &c.,  and  of  the  prices,  amounting  in 
the  whole  to  £154  Os.  6d.,  which  sum  included  the  house- 
hold furniture  in  the  dwelling  house,  and  the  stock  on  the 
farm.  The  plaintiff's  affidavit  was  filed  with  the  bill  of  sale, 
stating  that  the  sale  was  bona  fide  for  a good  consideration, 
namely  a promissory  note  made  by  him,  and  delivered  to  the 
bargainor,  and  expressly  denying  that  it  was  made  to  enable 
the  bargainor  to  hold  the  goods  against  his  creditors.  At  the 
same  time,  the  plaintiff  also  bought  the  loose  property  of  the 
younger  Hart,  valued  at  <£51,  for  which  he  gave  another 
promissory  note  at  two  years.  The  note  to  the  father  was 
payable  half  in  April,  1857,  half  in  April,  1858.  The 
farm  belonging  to  the  elder  Hart  was  about  four  miles  from 
the  store  where  the  goods  were.  It  was  described  as  a well 
cultivated  valuable  farm  of  150  acres,  worth  £ 1 ,500.  Several 
witnesses  stated  that  the  elder  Hart  had  frequently  declared 
his  intention  of  selling  out  before  this  sale  ; that  to  some  of 
them  he  had  offered  his  whole  property,  and  had  nearly 
concluded  a bargain  with  them,  on  a credit,  before  the  plain- 
tiff purchased.  It  was  stated,  though  not  strictly  proved, 
that  plaintiff*  had  also  purchased  the  farm  above  mentioned, 
but  for  what  price,  or  on  what  terms  of  payment,  did  not 
appear.  The  Harts  went  away  the  evening  after  the  sale, 
and  have  not  since  returned.  The  defendants  seized  the 
store  goods  out  of  plaintiffs  possession  at  the  Trent,  under 
a writ  of  attachment,  at  the  suit  of  Bull  & Cuvillier,  for 
£756  5s.  They  were  appraised  at  £157  18s.  6Jd.  as  what 
they  would  probably  bring  at  an  auction.  This  writ  was 
issued  on  the  26th  of  February,  1856.  On  the  part  of  the 
defence  it  was  proved  that  the  elder  Hart  had  spoken  of 
leaving  the  county,  and  putting  his  property  out  of  his  h ands. 
Some  time  before  the  transfer  to  the  plaintiff,  with  a view  to 
defeat  the  claims  which  Aitken  and  Co.  had  Against  him,  ex- 
pressing at  the  same  time  his  wish  to  secure  Gillespie  & Co. 
a debt  he  owed  them,  for  which  debt  it  appears  the  plaintiff 
had  given  a confession  of  judgment  to  Gillespie  & Co.,  and 
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the  Harts,  through  their  attorney,  have  also  confessed  judg- 
ment for  that  debt  at  the  instance  of  the  plaintiff.  It  was 
also  proved,  that  the  store  goods  were  much  undervalued 
in  the  invoice  or  bill  at  which  plaintiff  bought  them.  Proof 
of  the  debt  due  by  the  Harts  to  Bull  & Cuvillier  was  given. 
It  was  also  shown,  that  when  one  of  the  defendants  went  to 
Hungerford  to  seize  the  farming  stock  under  the  attachment, 
the  plaintiff  was  at  the  farm ; and  that  some  of  the  horses 
were  found  in  an  unusual  place  (in  the  winter),  as  if  placed 
there  to  be  concealed.  ' 

There  is  no  memorandum  of  the  learned  judge’s  direction 
to  the  jury,  who  found  for  the  plaintiff,  and  £131  damages. 

In  Easter  Term  last,  Walbridge  obtained  a rule  nisi  for  a 
new  trial  on  the  law  and  evidence,  and  stating  that  the  ver- 
dict was  contrary  to  the  judge’s  charge. 

In  Trinity  term  A Richards  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  makes  no  complaint  against  this  verdict, 
although  other  articles  purchased  by  him  as  his  witnesses 
assert,  from  one  or  other  of  the  Harts,  at  the  same  time  as 
the  goods,  which  are  the  subject  matter  of  this  action,  appear 
also  to  have  been  seized  by  the  sheriff  under  the  same  writ. 

The  case  appears  to  me  replete  with  suspicion.  The  pur- 
chase of  all  the  goods  of  the  Harts,  father  and  son,  those  in 
which  they  were  jointly  as  well  as  severally  interested  ; the 
degree  of  haste  with  which  the  transaction  was  concluded;  the 
immediate  absconding  of  the  Harts  ; the  fact  that  the  plaintiff 
had  confessed  a judgment  to  a creditor  of  the  Harts,  for 
which  he  was  not  previously  liable ; the  strong  presumption, 
though  the  fact  was  not  directly  proved,  that  he  had  also 
taken  a title  for  a valuable  landed  property  belonging  to  one 
of  the  Harts,  and  the  avowed  intention  of  the  Harts  to  de- 
feat the  claims  of  one  of  their  creditors ; all  combine  toge- 
ther very  strongly  to  establish  the  conclusion,  that  there 
was  a secret  trust  or  reservation  for  the  benefit  of  the  Harts 
in  this  transaction  with  the  plaintiff,  and  as  a consequence 
that  the  plaintiff  was  not  a bona  fide  purchaser, 

The  verdict  of  the  jury  seems  confined  to  the  precise  sum 
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for  the  store  goods,  which  there  was  some  evidence,  though 
not  conclusive,  that  the  plaintiff  had  paid  to  the  Harts. 
When  I speak  of  the  price,  I should  couple  it  with  the  con- 
sideration that  according  to  some  of  the  evidence  those  goods 
were  undervalued.  I do  not  mean  to  say  that  it  is  impossible 
to  sever  this  part  of  the  transaction  from  the  vest ; that  the 
whole  is  so  completely  united  together  that  if  one  be  fraudu- 
lent so  must  the  other  be.  The  verdict  being  general  seems 
to  import  an  upholding  by  the  jury  of  the  whole  transac- 
tion, though  they  have  limited  the  amount  of  their  damages 
to  the  sum  which  they  may  have  concluded  the  plaintiff  had 
paid,  while  the  manner  in  which  the  damages  seem  to  have 
been  computed  indicates  an  opinion  that  the  whole  transac- 
tion was  not  bona  fide. 

I must  say  that  I think  the  evidence  is  very  strong  to 
shew  fraud,  and  that  I am  not  assuming  the  province  of  the 
jury  in  holding  this  opinion  and  acting  upon  it ; for  if  by 
this  general  verdict  the  jury  repel  the  charge  of  fraud  on 
the  part  of  the  plaintiff  and  the  Harts,  yet  the  limited  amount 
of  their  verdict  equally  shews  that  they  have  only  desired  to 
restore  to  the  plaintiff*  the  money  they  assume  on  the  evidence 
to  have  been  paid  by  him  to  the  Harts,  leaving  the  defendant 
free  as  to  a large  quantity  of  the3  property  seized  by  him, 
and  the  plaintiff  liable  on  his  notes,  if  transferred  by  the 
Harts  for  good  consideration. 

It  does  seem  to  me  that  instead  of  basing  their  verdict 
on  the  proper  answer  to  the  question,  whether  the  alleged 
sale  by  the  Harts  to  the  plaintiff  was  tainted  by  a secret 
trust  or  reservation  in  favour  of  the  vendors,  they  have  made 
a sort  of  compromise,  to  avoid  the  sale  as  not  made  bona 
fide , and  yet  to  restore  the  plaintiff  the  money  which  he 
paid  to  give  a colour  to  it. 

If  there  be  fraud,  no  part  of  the  transaction  tainted  by  it 
should  stand.  It  will  have  a mischievous  effect  if  a party 
lending  himself  to  the  designs  of  absconding  debtors  can  take 
an  assignment  of  all  their  effects,  making  a partial  payment 
to  give  it  the  appearance  of  bona  fide , while  it  is  really  done 
to  defeat  or  delay  creditors,  and  can  at  the  same  time  have 
any  good  reason  to  hope  that  he  will  be  protected  to  the 
64  6 c.  p. 


506 


COMMON  PLEAS,  HILARY  TERM,  20  VIC. 


extent  of" advances  he  has  made,  as  payment  on  the  property 
thus  transferred  to  him.  In  ray  opinion  the  jury  have  fallen 
into  this  error,  and  therefore  I think  the  rule  should  be 
made  absolute,  with  costs  to  abide  the  event. 

Rule  absolute. 


Wight  v.  Moody  et  al. 

Fraud — New  trial. 

A new  trial  having  been  granted  in  Trinity  term  last  (see  preceding  judgment), 
and  the  jury  having  rendered  a second  verdict  in  favour  of  the  plaintiff  on  the 
same  evidence,  the  court  refused  to  set  it  aside. 

A new  trial  was  granted  in  this  case  in  Trinity  Term  last, 
(see  the  note  thereof,)  and  it  was  again  brought  down  to  trial 
at  Belleville  in  October  last,  before  the  Chief  Justice  of  Upper 
Canada.  The  main  facts  proved  and  relied  upon  on  the 
former  trial  were  again  offered  in  evidence,  the  plaintiff 
giving  additional  proof  of  the  previously  existing  intention  of 
the  elder  Hart  to  dispose  of  his  property.  On  the  defence 
there  was  evidence  offered  to  establish  the  debt  claimed  by 
the  creditor  who  issued  the  writ  of  attachment  against  the 
Harts  as  absconding  debtors,  under  which  writ  the  defen- 
dants seized.  The  learned  Chief  Justice  expressed  his 
willingness  to  receive  such  evidence,  which  the  plaintiff 
expressed  his  desire  to  contest,  but  said  he  did  not  think  it 
necessary,  that  when  the  sheriff  seized  under  an  attachment, 
as  in  this  case  (in  the  first  instance  no  suit  pending),  and  is 
sued  in  trespass  or  trover  by  a person  claiming  under  a bill 
of  sale,  he  thought  he  could  not  be  prevented  from  ques- 
tioning the  bona  fides  of  the  bill  of  sale  without  shewing  a 
possession  which  in  this  could  not  have  been  yet  obtained. 
The  defendants’  counsel  admitted  they  had  not  obtained 
judgment  in  the  attachment  suit,  which  was  begun  by  that 
writ  on  the  26th  of  February,  1856,  and  he  rested  on  the 
ruling  of  the  learned  Chief  Justice  on  that  point,  relying  as 
to  the  fraud  on  the  facts  elicited  by  cross-examination,  and 
calling  witnesses  for  the  purpose  of  shewing  that  the  goods 
taken  possession  of  by  the  plaintiff  were  undervalued,  or 
were  more  in  quantity  than  the  inventory  shewed.  The 
learned  Chief  Justice  directed  that  the  Harts,  though  indebted 
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might  make  a valid  sale  of  all  their  effects,  the  same  being 
made  bona  fide  and  for  value,  there  being  no  secret  trust  or 
reservation  for  their  benefit.  That  the  defence  suggested 
the  following  circumstances  as  impeaching  the  bona  fides 
of  the  sale  to  the  plaintiff.  1st.  That  it  appeared  the 
Harts  were  as  a fact  in  debt.  2nd.  That  before  the 
inventory  was  taken,  the  bargain  for  the  sale  of  the  goods 
was  made  and  the  writings  were  prepared  in  Belleville. 
3rd.  That  every  thing  was  disposed  of,  both  real  and  per- 
sonal. 4th.  That  the  plaintiff  was  a near  connexion  of  the 
Harts,  being  son-in-law  of  the  one  and  brother-in-law  of  the 
other.  5th.  That  the  Harts  absconded  on  the  evening  or 
night  of  the  day  on  which  the  sale  was  made.  6th.  That 
the  elder  Hart’s  family  continued  undisturbed  in  the  use  of 
most  of  the  furniture — till  they  followed  him  to  Wisconsin ; 
and  that  his  wife  disposed  of  some  of  the  articles  apparently 
for  her  own  use  after  her  husband  had  gone  away  : that  in 
his  opinion  these  circumstances  were  extremely  strong  ; but 
that  the  jury  must  decide  upon  them.  He  left  them  to  say 
whether,  if  satisfied  with  the  sale  of  the  goods  for  which 
the  plaintiff  paid  in  money,  and  which  he  promptly  took 
into  his  own  possession  was  bona  dde,  theyi;'ould  come  to 
the  same  conclusion  as  to  those  which  remained  for  some 
considerable  time  in  the  possession  of  Hart’s  family.  The 
jury  found  for  the  plaintiff,  with  £334  19s.  6d.  damages. 

In  Michaelmas  Term,  Walbridge  obtained  a rule  nisi  for  a 
new  trial  on  law  and  evidence. 

In  the  following  term  Henderson  shewed  cause — citing 
Hunter  v.  Corbett,  7 Q.  B.  U.  C.  75. 

Walbridge,  in  support  of  rule,  cited — Gibson  v.  Muskett, 
3 Scott’s  N.  Hep.  427. 

Draper,  C.  J. — If  I felt  at  liberty  to-  dispose  of  this  rule 
on  the  conclusion  of  fact  which  I should  deduce  from  the 
evidence,  I think  I should  be  constrained  to  make  it 
absolute.  But  this  being  a case  in  which  the  evidence  was 
properly  left  to  the  jury,  as  raising  questions  for  their  deter- 
mination, and  when  the  defendants  rely  on,  rather  than 
object  to  the  charge,  it  is  not  because  my  opinion  does  not 
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happen  to  coincide  with  theirs,  that  a new  trial  ought  to  be 
granted.  If  such  were  the  rule,  then  it  would  be  better  for 
suitors  that  the  judges  should  decide  the  facts  than  that  the 
litigation  should  be  prolonged,  until  at  last  a jury  would 
arrive  at  the  same  conclusion  as  the  court  did,  for  this  would 
be  the  final  result,  after  an  injurious  expense  to  both  parties. 
I do  not  pretend  to  fix  any  limit  to  the  number  of  new  trials 
which  might  be  granted  where  a well  established  rule  of  law 
was  violated,  where  the  jury  assumed  a power  not  belonging 
to  them,  or  where  their  verdict  was  rendered  in  the  absence 
of  any  evidence  to  support  it.  Neither  of  those  positions 
are  applicable  in  the  present  case. 

I confess  this  verdict  appears  to  me  against  the  weight  of 
evidence  ; but  I cannot  say  it  is  not  sustained  by  evidence. 
I cannot  tell  why  the  jury  relied  rather  on  the  conclusions  to 
be  drawn  from  the  plaintiff’s  than  from  the  defendants’ 
proofs  and  arguments,  nor  can  I say  certainly  they  were 
wrong  in  doing  so.  They  have  decided  as  the  first  jury  did, 
that  there  was  no  secret  trust  or  reservation  for  the  Harts : 
that  plaintiff  is  liable  on  his  notes,  which  possibly  have  been 
passed  away  to  third  parties  : that  though  the  Harts  desired 
to  dispose  of  their  property,  and  to  remove  out  of  the  reach 
of  their  creditors,  and  though  the  plaintiff  may  have  been 
aware  of  that  intention,  yet  that  as  regards  this  sale  an 
intent  to  defeat  these  or  any  other  particular  creditors 
would  not  constitute  a fraud,  which  could  defeat  a convey- 
ance made  bona  fide,  and  with  a full  intention  that  the  pro- 
perty should  pass  from  the  Harts  to  this  plaintiff.  I do  not 
therefore  feel  warranted  in  interfering  a second  time  on  the 
point  how  far  it  is  necessary  to  go,  in  a case  like  the  pre- 
sent, to  prove  a debt  due  by  the  absconding  debtor,  I express 
no  opinion. 

I think  the  rule  must  be  discharged. 
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Factor — Set-off, 

The  defendants,  as  factors  of  one  W.,  sold  wheat  to  the  plaintiff,  who  subse- 
quently obtained  an  award  in  his  favour  in  an  arbitration  on  a separate  trans- 
action between  himself  and  W.,  to  which  the  defendants  were  not  parties, 
although  they  actively  intervened  as  W’s  agents. 

In  an  action  of  assumpsit  by  plaintiff  to  recover  balance  of  account, 

Held,  that  he  was  not  entitled  to  include  in  his  debit  against  the  defendants  the 
amount  of  the  sum  awarded  to  him  as  against  them. 

This  was  an  action  of  assumpsit  in  a special  count, 
alleging  delivery  of  flour  to  defendants  to  sell  for  plain- 
tiff, and  to  account  to  him  for  proceeds.  Breach,  that  he  did 
not  pay  on  account.  Also  counts  for  money  had  and  received 
and  account  stated.  Pleas  set-off  and  payment  into  court 
of  £32  10s.  and  issue. 

The  case  was  tried  at  the  last  Toronto  assizes  before 
Hagarty , J.  It  was  admitted  that  on  the  14th  of  October, 
1856,  defendants  owed  plaintiff  £187  18s.  2d.  To  meet  this 
defendants  pay  into  court  £32  10s.,  and  plead  set-off  to 
balance. 

The  plaintiff  is  an  extensive  buyer  and  seller  of  flour  and 
wheat.  The  defendants  are  dealers  and  factors  in  the  same; 
The  defendants  say  that  plaintiff  owes  them  a balance  of 
about  £157  Os.  2d.  on  a sale  of  wheat  to  him.  Plaintiff 
alleges  that  they  sold  that  wheat  to  him  as  factors  and 
agents  of  one  Wright,  and  that  Wright  owes  him  a sum  of 
£151  on  an  award  between  them.  The  different  amounts 
stand  admitted,  and  the  only  question  was,  whether  plaintiff 
could  put  the  amount  of  this  award  against  the  set-off 
claimed  by  defendants. 

They  called  a clerk  of  plaintiff's  who  produced  an  account 
which  he  made  out  against  defendants,  in  which,  charging 
himself  with  the  whole  of  the  price  of  the  wheat  on  which 
defendants  claim  a balance,  he  credits  to  himself  and  charges 
against  them  this  £151  of  the  award  against  Wright.  He 
stated  that  in  the  plaintiff’s  books  the  account  for  the  wheat 
is  in  defendants’  name  : that  the  payments  on  account  of  it 
he  debited  to  the  defendants.  The  award  against  Wright  was 
respecting  the  quality  of  some  flour  on  a different  transac- 
tion in  which  defendants  were  agents  for  Wright.  Accounts 
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of  the  wheat  sales  were  produced,  in  which  defendants  are 
stated  as  agents  for  owner  or  owners.  No  transaction  direct 
between  Wright  and  plaintiff.  The  witness  only  knew 
defendants  in  the  arbitration  between  Wright  and  plaintiff. 
Mr.  Crooks,  solicitor  for  defendants,  obtained  Wright’s  signa- 
ture to  the  submission  bond  produced.  Mr.  Duran,  a 
broker,  testified  that  in  July  last  he  sold  10,000  bushels  of 
wheat  to  plaintiff  on  account  of  defendants,  for  whom  he 
acted ; this  wheat  was  deliverable  on  or  before  the  10th  of 
August.  In  preceding  March  he  also  sold  to  plaintiff  for 
defendants  2,000  barrels  of  flour.  He  was  under  the  impres- 
sion that  Wright  was  to  furnish  the  wheat,  and  that  plaintiff 
knew  Wright  was  to  do  so.  As  to  the  flour  he  thinks  it  was 
Wright’s  flour.  He  was  employed  by  defendants. 

A clerk  of  defendant  testified  that  he  knew  the  transac- 
tion as  to  the  wheat  sold  to  plaintiff  by  defendants.  Defen- 
dants carried  the  whole  proceeds  of  sale  to  Wright’s  credit, 
having  made  large  advances  to  him  on  it,  and  being  largely  in 
advance  to  him  at  the  time,  and  continuing  so  to  be  to  the  trial. 

Mr.  Clarkson  proved  that  he  made  the  award  produced  : 
it  was  on  a sealed  submission  between  Wright  and  plaintiff. 
Wright  did  not  appear : nor  was  he  known  to  him  in  the 
matter.  Defendants  and  plaintiff  applied  to  him  to  act. 
Defendants  attended  to  arbitration  and  applied  for  postpone- 
ment. 

The  award  is  dated  1st  of  October,  1856,  reciting  submis- 
sion of  12th  of  September,  1856. 

By  consent  a verdict  passed  for  plaintiff  for  £102,  subject 
to  the  opinion  of  the  court,  who  were  to  draw  same  inference 
that  a jury  might  from  evidence,  and  order  verdict  for  de- 
fendants if  they  think  proper. 

The  case  was  argued  last  Hilary  term  by  Mr.  A.  Crooks 
for  defendants,  and  Mr.  Patterson  for  plaintiff. 

Cases  cited  in  argument : Sadler  v.  Leigh,  4 Camp.  195  ; 
Coppin  v.  Craig,  7 Taunt.  241 ; Luckie  v.  Bushby,  13  C.  B. 
864  ; Story  on  Agency — see  402  to  409. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

The  question  may  be  thus  stated.  The  plaintiff  was  clearly 
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bound  to  account  to  defendants  for  the  price  of  the  wheat. 
After  his  liability  so  to  do  had  accrued,  and  after  the  de- 
fendants had  carried  the  whole  proceeds  of  sale  to  Wright’s 
credit,  plaintiff  has  an  arbitration  by  deed  with  Wright,  to 
which  defendants  are  not  actually  parties,  although  actively 
intervening  in  the  matter.  Plaintiff  is  awarded  £151  against 
Wright  for  damages  on  the  quality  of  some  flour  of  Wright’s 
sold  to  him  by  defendants  some  months  before  the  sale  of  the 
wheat.  Plaintiff*  thus  insists  that  he  has  the  right  to  retain 
the  balance  due  the  defendants  on  the  wheat  sale  to  meet 
this  award. 

We  are  of  opinion  that  it  would  be  contrary  to  the  well- 
established  course  of  mercantile  dealing,  and  calculated  to 
destroy  confidence  in  sales  such  as  the  one  before  us,  which  are 
of  almost  daily  occurrence,  if  the  plaintiff  could  be  allowed 
to  set  up  this  answer  to  defendants’  claim  for  the  balance  of 
the  wheat  sale.  A factor  who  makes  advances  to  his  prin- 
cipal to  the  full  value  of  goods  consigned  to  him  for  sale,  and 
who  in  good  faith  sells  such  goods  in  the  ordinary  course  of 
business  and  carries  the  whole  proceeds  to  the  principal’s 
credit,  dealing  with  him  in  the  faith  of  the  consignment  and 
sale  of  the  goods,  cannot,  in  our  judgment,  be  told  when  he 
demands  the  price  that  the  vendee  had  acquired  a claim 
against  the  principal  and  insisted  on  setting  off  such  claim. 
No  action  would  have  lain  against  defendants  on  the  award 
between  plaintiff  and  Wright.  Can  the  plaintiff  defeat  the 
claim  of  the  defendants  by  replying  a claim  by  himself 
against  another  person  on  which  the  defendants  were  never 
liable  to  him  ? 

The  remarks  of  the  Court  of  Exchequer  in  Isberg  v. 
Bowden  (8  Exch.  852)  are  instructive  on  these  points.  In 
a case  of  Robinson  v.  Rutter  (4  Ellis  & B 955)  Lord  Camp- 
bell says:  “ The  auctioneer  seems  to  be  in  the  same  position 
as  a factor  who  sells  goods  having  advanced  money  upon 
them,  and  to  an  action  for  goods  sold  and  delivered  by  a 
factor  it  surely  could  be  no  answer  merely  to  say  that  the 
plaintiff  sold  them  as  factor  and  that  the  defendant  had  paid 
the  principal  before  action  brought.” 

It  might  be  asked  here,  in  an  action  brought  by  these 
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defendants  against  plaintiff  for  the  price  of  this  wheat,  would 
it  be  a good  plea  to  state,  according  to  the  facts  now  in 
evidence,  that  the  wheat  had  been  sold  by  defendants  as 
factors  for  Wright,  and  that  since  the  sale  plaintiff  had  had 
an  award  in  his  favour  against  Wright  on  a matter  arising 
out  of  a wholly  different  and  prior  transaction  ? 

We  think  that  the  defendants  are  entitled  to  the  judgment 
of  the  court,  and  the  verdict  must  be  so  entered. 

Postea  to  defendants. 


Gallinger  v.  Farlinger  et  uxor. 

Devise— -Alienation — Restraint. 

G.  devised  property  to  his  three  sons,  Michael,  Henry,  and  George,  in  fee 
simple  and  in  joint  tenancy,  with  the  following  restraint : “ That  my  three 
sons,  Michael,  Henry,  and  George,  shall  not  be  at  liberty  to  sell  any  part  of  my 
homestead  farm  herein  willed,  except  to  each  other,  and  so  descend  to  their 
heirs  to  the  third  generation.” 

Held,  that  the  condition  in  restraint  of  alienation  is  void. 

Ejectment,  for  the  front  one-third  part  of  the  west  half 
of  lot  No.  11,  fourth  concession  of  Cornwall. 

At  the  trial  in  October  last,  before  Hagerty,  J.,  it  was 
admitted  that  Christian  Gallinger  was  the  grantee  of  the 
crown  for  the  west  half  of  lot  No.  11,  in  the  fourth 
concession  of  the  township  of  Cornwall.  That  he  died 
having  made  a will,  dated  the  5th  of  June,  1837,  whereby 
he  gave  and  bequeathed  to  his  three  eldest  sons,  Michael, 
Henry,  and  George,  the  west  half  of  lot  No.  11,  third  con- 
cession of  Cornwall,  to  them,  their  heirs  and  assigns,  in 
joint  tenancy,  “ to  have  and  to  hold  the  said  farm  to  my 
said  sons  Michael,  Henry,  and  George,  their  heirs  and 
assigns  for  ever,  in  fee  simple  and  in  joint  tenancy,  as 
aforesaid,  and  subject  to  the  dowry  or  profit  therein  as 
willed  to  my  wife  Ruth.”  And  after  several  other  devises 
in  fee  to  other  members  of  his  family,  the  testator  says : 
And  I do  further  upon  reflection  order  and  will  that  my 
three  sons  Michael,  Henry,  and  George,  shall  not  be  at 
liberty  to  sell  any  part  of  my  homestead  farm  herein  willed, 
except  to  each  other,  and  so  descend  to  their  heirs  to  third 
generation  : that  Henry  and  George,  two  of  the  devisees,  by 
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deed  dated  the  13th  of  January,  1849,  conveyed  one-third 
of  the  land,  being  the  premises  in  question,  to  Michael,  the 
other  devisee  : that  on  the  same  day,  Michael  conveyed  to 
George  Macdone^l,  who  by  deed  dated  the  15th  of  March, 
1853,  conveyed  to  Isabella  J.  Kyle,  one  of  the  defendants, 
and  now  wife  of  the  other  defendant.  The  plaintiff  is  heir 
at  law  of  Michael,  who  is  dead/  and  he  claims  a right  to 
enter  as  for  condition  broken.  The  learned  judge  directed 
a verdict  for  defendants,  with  leave,  to  plaintiff  to  move  to 
enter  a verdict  for  him,  if  the  court  should  be  of  opinion  he 
was  entitled  to  recover. 

In  Michaelmas  Term  S.  Richards  obtained  a rule  nisi 
according^  to  enter  a verdict  for  plaintiff. 

In  the  following  term  Brough  shewed  cause,  citing  Att- 
water  v.  Attwater,  18  Beav.  330,  reported  also  in  18  Jur.  50. 

Richards  in  reply,  cited  Touch.  120,  130;  1 Inst.  223 
Crabbe  on  Real  Property,  sec.  2132  ; 2 Leonard,  82  ; Doe 
Gill  v.  Pearson,  6 East  173  ; contending  that  the  condition 
was  good,  not  being  wholly  repugnant  to  the  estate  conveyed. 

Richards,  J.,  delivered  the  judgment  of  the  court. 

The  general  doctrine  is  laid  down  in  Co.  Litt.  223,  A., 
“ Also,  if  a feoffment  be  made  upon  this  condition  that  the 
feoffee  shall  not  alien  the  land  to  any,  this  condition  is  void, 
because,  when  a man  is  enfeoffed  of  lands  or  tenements  he 
hath  power  to  alien  them  to  any  person  by  the  law.  For 
if  such  a condition  should  be  good,  then  the  condition 
should  oust  him  of  all  the  power  which  the  law  gives  him, 
which  would  be  against  reason,  and  therefore  such  a condi- 
tion is  void.”  The  comment  is,  “ And  the  like  law  is  of  a 
devise  in  fee  upon  condition  that  the  devisee  shall  not  alien.” 
In  Doe  Gill  v.  Pearson  the  words  of  the  devise  so  far  as  it 
concerns  the  point  raised  in  this  case  are  as  follow  : “ I give 
and  devise  unto  my  two  daughters,  Ann  Collett  and  Hannah 
Collett,  all  my  messuages,  lands,  tenements,  and  heredita- 
ments at  Ackworth  or  elsewhere  in  fcthe  County  of  York 
(subject  to  the  several  legacies  and  annuities  hereinbefore 
given  by  this  my  will,  and  made  chargeable  thereon),  to 
hold  to  them  my  said  daughters,  Ann  and  Hannah,  their 
65  6 c.  P. 
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heirs  and  assigns  for  ever  as  tenants  in  common,  and.  not 
as  joint  tenants,  upon  this  special  proviso  and  condition  that 
in  case  my  said  daughters  Ann  and  Hannah  Collet,  or 
either  of  them  shall  have  no  lawful  issue,  that  then  and  in 
' such  case  they  or  she  having  no  lawful  issue  as  aforesaid 
shall  have  no  power  to  dispose  of  her  share  in  the  said  estates 
so  above  given  to  them  except  to  her  sister  or  sisters,  or  to 
their  children.” 

And  the  court  then  held  on  the  authority  of  Daniel  v. 
Sir  W.  Ulbey,  Jones  137,  and  in  Latch  9,  39,  134,  a case  in 
Daleson’s  Reports,  58,  that  the  condition  was  good,  and  for 
alienating  contrary  to  it,  the  heir  at  law  was  entitled  to 
enter.  In  Attwater  v.  Attwater  (18  Bev.  330  ; 18  Jur.  50), 
the  devise  was  thus,  “ I bequeath  to  Thomas  Attwater,  senior, 
eldest  son  of  my  niece,  the  family  estate  at  Charlton  Wilts, 
to  become  his  property  on  attaining  the  age  of  25  years, 
with  an  injunction  never  to  sell  it  out  of  the  family,  but  if 
sold  at  all  it  must  be  to  one  of  his  brothers  hereinafter  named.” 
Sir  J.  Romily,  Master  of  the  Rolls,  held  that  under  this 
devise,  Thomas  took  a vested  interest,  but  liable  to  be 
divested  if  he  died  under  twenty-five.  As  to  the  next  question 
whether  the  restraint  on  alienation  is  valid  or  not,  he  says, 
it  is  plain  in  the  first  place  that  the  true  construction  of  this 
clause  cannot  be  to  give  the  right  of  pre-emption  to  the 
brothers  of  Thomas,  and  that  the  devisee  may  alien  upon 
their  refusing  to  purchase.  The  meaning  is  plain : the 
testator  wanted  to  make  this  condition  that  if  the  brothers 
did  not  purchase  he  should  not  be  at  liberty  to  sell  the 
property  at  all.  The  question  is  whether  such  a condition 
is  valid  notwithstanding  Doe  Gill  v.  Pearson.  If  I were  to 
hold  that  the  effect  of  this  case  was  to  render  such  a proviso 
valid,  a restraint  upon  alienation  might  be  created  as  com- 
plete and  perfect  as  if  no  person  were  named,  inasmuch  as  the 
name  of  a party  might  be  so  selected  as  to  render  it  reason- 
ably certain  that  he  would  not  buy  it,  and  the  property  could 
not  be  alienated.  It  is  not,  in  my  opinion,  desirable  to  im- 
pose fresh  restraints  upon  alienation.  It  appears  to  me  that 
this  proviso  is  at  variance  with  the  rule  laid  down  by  Lord 
Coke,  and  if  this  were  allowed,  it  would  be  possible  to  give 
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a man  an  estate  in  fee  without  the  power  of  alienation,  and 
I am  therefore  of  opinion  this  clause  is  merely  inoperative. 

It  is  not  disputed,  as  I understand  it,  that  the  devise  to 
the  three  sons  of  the  testator  in  the  will  under  consideration 
passes  a fee  to  them,  and  the  only  question  is  whether  the 
proviso  as  to  the  alienation  is  void  or  not ; an  absolute  pro- 
hibition to  alienate  would  undoubtedly  be  void,  but  a prohi- 
bition to  alien  to  a particular  person,  would,  I apprehend,  be 
good.  Then  will  the  prohibition  to  alienate,  except  to  one 
or  two  persons  named,  be  good,  if  as  to  two  or  three  children, 
why  not  as  to  one,  and  if  to  one  only,  and  his  children,  then 
does  it  not  virtually  amount  to  a complete  prohibition,  as  that 
one  may  be  selected  because  it  is  known  he  will  not  purchase, 
and  thus  an  estate  in  fee  exists  which  cannot  be  alienated, 
and  this  is  contrary  to  the  rule  laid  down  in  Coke.  It  seems 
to  me  that  the  more  recent  decision  by  the  Master  of  the 
Rolls  is  most  consonant  to  the  general  policy  of  the  law,  and 
in  case  of  a conflict  of  decisions,  4he  more  recent  ought  to 
prevail,  as  in  this  case,  it  appears  to  be  the  most  reason- 
able. 

In  Jarmin  on  Wills,  edition  of  1855,  p.  14,  in  relation  to 
Doe  Gill  v.  Pearson,  it  is  stated,  “ In  the  previous  case, 
Muschamp  v.  Bluet  (Bridgman’s  Reports,  137),  it  was  held 
that  a condition  not  to  alienate  to  any  but  J.  S.  imposed  on 
a devisee  in  fee  simple  was  void,”  and  in  the  recent  case  of 
Att water  v.  Att water,  Sir  J.  Romily,  Master  of  the  Rolls, 
made  a similar  decision  upon  a condition  that  a devisee  in 
fee  simple  should  not  alien  except  to  one  of  his  brothers, 
since  it  would  be  easy  to  select  the  name  of  a person  who 
would  be  almost  certain  not  to  purchase.  It  seems,  there- 
fore, that  the  case  of  Doe  Pearson  is  not  to  be  treated  as  an 
authority  in  favour  of  the  general  validity  of  such  a condition. 

On  the  whole,  then,  we  are  of  opinion  that  the  condition  in 
restraint  of  alienation,  for  a breach  of  which  plaintiff  claims 
a right  to  recover  the  land  in  this  action,  is  void,  and  the 
rule  to  enter  a verdict  for  plaintiff*  must  be  discharged. 

Rule  discharged. 
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Ham  y.  Beard. 

Writ  of  trial — Verdict  on  a bad  plea. 

A verdict  being  rendered  for  defendant  by  a jury  upon  a writ  of  trial,  on  a bad 
plea, 

A venire  de  novo , or  new  trial  ordered. 

This  case  was  taken  down  under  a writ  of  trial  before  the 
county  judge  of  the  county  of  Oxford,  at  the  county  court, 
held  at  Woodstock,  in  the  month  of  January  last ; the  pre- 
siding judge  left  the  case  to  the  jury  on  the  facts  stated  in 
the  fourth  plea,  and  they  found  for  the  defendant  generally. 
It  was  admitted  that  defendant  had  made  the  note,  although 
there  was  a plea  denying  the  making  put  in  by  defendant ; 
there  is  no  doubt  but  the  contest  at  the  trial  was  on  the  facts 
contained  in  the  fourth  plea. 

On  the  24th  of  January  last,  on  an  order  from  the  Chief 
Justice  of  this  court,  a rule  was  obtained  calling  on  the  de- 
fendant to  shew  cause,  in  Hilary  Term,  why  the  proceed- 
ings on  the  execution  of  the  writ  of  trial  should  not  be  set 
aside.  * 

Blevins  shewed  cause,  and  objected  that  the  rule  should 
have  been  moved  absolute  within  the  first  four  days  of  term 
under  the  new  rules  of  court  ; but  the  rule  to  which  he  referred 
only  related  to  enlarged  rules. 

Eccles  moved  the  rule  absolute,  and  contended  that  the 
fourth  plea  was  bad,  and  that  notwithstanding  the  finding- 
on  it,  plaintiff  was  entitled  to  judgment,  non  obstante. 

Blevins,  contra,  could  not  support  the  plea,  but  contended 
that  plaintiff s rule  was  irregular  in  not  stating  the  specific 
grounds  on  which  he  wished  the  proceedings  set  aside. 

Eccles  concluded  that  the  168th  section  of  the  Common 
Law  Procedure  Act  only  referred  to  rules  nisi  for  a new 
trial,  or  to  enter  a verdict  or  nonsuit : that  his  application 
was  in  the  specific  words  of  the  requirements  of  8 Vie.,  ch 
13,  section  58,  which  declared  that  any  person  who  shall 
object  to  any  of  the  proceedings  on  the  execution  of  a writ 
of  trial,  may  apply  for  a rule  to  shew  cause  “ why  such  pro- 
ceedings should  not  be  set  aside.” 

Richards,  J.,  delivered  the  judgment  of  the  court. 

Without  deciding  that  an  application  under  this  section 
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does  not  fairly  come  within  the  meaning  of  the  sections  of 
the  Common  Law  Procedure  Act,  we  do  not  think  we  can 
in  this  case  turn  the  plaintiff  out  of  court  on  this  objection. 
We  take  it  for  granted  that  the  defendant  does  not  care, 
about  having  the  rule  amended  in  this  - respect  and  served 
again,  which  the  statute  permits,  and  which  we  would  direct 
should  be  done,  if  we  thought  it  would  be  of  any  service 
to  the  defendant.  , 

This  being  the  only  objection,  the  proceedings  on  the  writ 
of  trial  must  be  set  aside,  and  a venire  de  novo  or  a new 
writ  of  trial  had,  as  the  plaintiff  may  desire,  that  being  the 
proper  course  when  there  is  a verdict  for  defendant  on  a 
plea  which  is  bad,  and  no  assessment  of  damages  for  the 
plaintiff  on  any  of  the  other  pleas.  O’Berne  v.  Wilson  in 
our  own  court,  decided  last  Michaelmas  Term,  is  in  point. 


Harnden  v.  Anchor. 

New  trial — Notice  of  trial. 

In  an  action  to  recover  a balance  alleged  to  be  due  for  erecting  a mill,  it  ap- 
peared that  on  the  loth  of  September  the  defendant’s  attorney,  who  resided 
at  Sydenham,  received  notice  of  trial  for  the  27th  of  the  same  month,  and  on 
the  17  th  wrote  to  inform  the  defendant,  who  resided  fifty  miles  distant,  the 
mail  going  only  once  a week,  and  who  did  not  receive  the  letter  till  the  trial 
was  over.  Contradictory  affidavits  were  made  on  both  sides,  and  it  appeared 
to  the  court  on  the  defendant’s  affidavits,  that  it  was  not  probable  the  verdict 
would  be  materially  reduced. 

Held,  that  as  a new  trial  could  only  be  granted  on  payment  of  costs,  the  defen- 
dant would  not  be  benefited  thereby,  and  rule  refused. 

This  is  an  action  of  covenant,  setting  forth  an  agreement 
by  plaintiff,  within  three  months  from  date,  in  a good  work- 
manlike manner,  &c.,  to  build  a saw-mill  for  defendant. 
Defendant  agreeing  to  give  certain  assistance  with  men,  and 
to  find  plank  and  tree  for  water-tank,  and  to  do  all  the 
teaming ; to  pay  £80  in  certain  stated  instalments,  a con- 
siderable portion  not  to  be  paid  till  performance. 

Declaration  avers  performance  by  plaintiff  and  assigns 
breaches  that  defendant  did  not  give  the  assistance,  and  did 
not  do  teaming,  and  non-payment  of  £12  10s.  in  completion 
of  the  work,  and  of  £54  11s.  10£d.  according  to  agreement 
on  the  first  of  June  following-. 

The  defendant,  after  setting  forth  the  agreement  on  oyer, 
pleads  that  he  did  give  the  assistance ; that  he  did  do  the 
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teaming  : that  plaintiff  did  not  perform  the  work  within  the 
specified  time : that  plaintiff  did  not  do  the  work  properly 
as  agreed : that  work  done  was  so  bad  as  to  he  useless. 

Issue. — At  the  trial  before  McLean , J.,  at  Sydenham, 
several  witnesses  were  examined  for  plaintiff.  Proof  was 
given  that  the  work  was  well  done,  but  the  lumber  supplied 
by  defendant  was  faulty  : that  defendant  did  not,  although 
requested,  give  the  assistance  and  teaming  required  by  this 
contract;  and  that  plaintiff  had  to  do  some  of  it  himself;  and 
that  he  lost  many  days  from  defendant’s  default.  He  claimed 
the  first  instalment  of  £12  10s.,  and  the  last  payment, 
amounting  in  all  to  £67  Is.  10Jd.,  besides  damages  for 
detention,  &c. 

The  defendant’s  counsel  cross-examined  plaintiff’s  wit- 
nesses, and  addressed  the  jury,  but  called  no  evidence. 
Verdict  for  plaintiff,  £78  7s.  6d.,  and  an  order  for  immediate 
execution. 

In  Michaelmas  Term,  Cameron  obtained  a rule  to  shew 
cause  why  verdict  should  not  be  set  aside,  on  the  ground  that 
defendant  had  no  opportunity  of  making  defence,  being 
unaware  that  the  case  was  going  on  till  after  trial.  He  filed  an 
affidavit  of  McLean,  defendant’s  attorney,  stating  that  notice 
of  trial  had  been  given  for  the  preceding  spring  assizes,  and 
countermanded  on  an  understanding  that  the  case  had  been 
settled  by  arbitration  : that  on  the  15th  of  September  last, 
he  was  served  with  notice  of  trial  for  the  autumn  assizes,  on 
the  27th  of  September,  and  on  the  17th  of  September  he 
mailed  a letter  to  defendant  informing  him  thereof.  This 
was  done  at  Sydenham,  and  defendant  resided  fifty  miles  off, 
in  Melancthon,  the  mail  only  going  once  a week. 

The  defendant’s  affidavit  states  that  he  refused  to  pay  as 
plaintiff  had  not  performed  his  agreement : that  on  the  7th 
of  April  last,  he  and  plaintiff  agreed  to  refer  the  dispute  to 
certain  persons  who,  he  says,  made  some  kind  of  award  as 
to  paying  for  the  work  at  named  times,  a large  balance 
however  being  contingent  on  the  mill  being  in  proper  order 
when  the  water  should  be  turned  on,  &c.:  that  defendant  paid 
£12  10s.  as  so  directed,  and  a further  sum  of  £30,  and 
gave  plaintiff  his  promissory  note  for  £25,  payable  after  the 
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mill  should  have  been  put  in  complete  working  order  : that 
when  the  water  was  let  on  last  summer  the  flume  or  bulkhead 
was  so  badly  constructed  that  it  would  not  to  hold  water:  that 
in  other  respects  the  mill  was  badly  finished : that  the  log 
carriage  is  wrongly  put  on  and  useless : the  saw  ditto : 
that  is,  will  take  a large  amount  of  money  to  put  the  mill  in 
proper  working  order  ; and  that  it  is  now  in  a perfectly  un- 
finished state  : that  there  were  no  bonds  or  writings  re- 
specting the  arbitration  and  no  practical  result  therefrom  : 
that  he  considered  the  suit  finally  terminated,  and  did  not 
send  regularly  to  the  post-office,  and  did  not  till  some  time 
after  the  assizes  receive  his  attorney’s  letter. 

He  also  filed  an  affidavit  of  a millwright,  one  Conkwright, 
who  swears  that  he  examined  the  mill  last  October : that  it 
is  in  an  unfinished  state,  and  will  take  upwards  of  £25  to 
put  in  a proper  condition  for  doing  any  work  whatever : 
shewing  defects,  that  the  flume  will  not  hold  water,  and  the 
under-posts  and  saw-frame  were  improperly  put  up,  and  the 
saw  carriages  placed  the  wrong  way. 

In  Hilary  Term,  McPherson  shewed  cause,  and  filed 
affidavit  of  plaintiff,  insisting  that  his  work  was  well  done : 
that  there  was  no  arbitration  : that  he  did  agree  to  go  in 
July  last  and  set  the  mill  going  if  the  dam  was  ready  : that 
he  accordingly  went  with  his  son,  but  defendant  forbade 
them  coming  on  his  premises,  and  the  dam  was  not  thus 
raised  so  as  to  allow  water  to  flow  in  : that  defendant  fur- 
nished green  lumber,  for  flume,  and  plaintiff  laid  it  as  tightly 
as  possible ; but  as  the  dam  was  not  ready  there  was  no 
water,  and  the  summer  heat  caused  the  wood  to  shrink  ; 
that  when  plaintiff’s  men  had  completed  the  work,  he  got 
persons  to  examine  it  and  see  if  any  thing  required  to  be 
be  done,  and  also  asked  defendant  to  point  out  any  thing  ; 
that  neither  the  examiners  nor  the  defendant  pointed  out 
any  thing  wanting. 

An  affidavit  is  also  filed  of  plaintiff’s  son,  also  a mill- 
wright, corroborating  plaintiff’s  affidavit;  admitting  that  one 
or  two  small  matters  should  be  altered,  which  one  man  in  a 
day  could  do,  and  which,  when  he  and  plaintiff  went  in  July 
last,  they  would  have  put  those  to  rights,  but  defendant 
prevented  them  going  on  the  ground. 
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McPherson  filed  his  own  affidavit,  shewing  that  defendant’s 
counsel  cross-examined  witnesses,  and  addressed  jury  : that 
credit  was  given  to  defendant  for  £37  10s.,  and  that  plain- 
tiff’s witness  fees  at  trial  were  upwards  of  £10. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

The  defence,  as  we  understand  it,  rested  on  reducing  the 
plaintiff’s  claim  by  evidence  of  the  insufficient  character  of 
the  work,  and  the  evidence  of  the  defendant’s  millwright, 
Conkwright,  goes  to  shew  that  it  would  take  £25  to  put  the 
mill  in  working  order,  with  the  strong  contradictory  state- 
ments in  the  plaintiff’s  affidavits,  we  may  safely  put  that 
<sum  as  the  highest  allowance  likely  to  have  been  made  by  a 

jury. 

A new  trial  could  of  course  only  be  obtained  on  payment 
of  costs,  and  we  think  we  would  not  be  conferring  any  real 
benefit  on  the  defendant  by  acceding  to  his  motion.  His 
counsel  went  into  a defence  at  the  trial ; the  statements  in 
the  affidavits  are  strongly  contradicted,  and  on  the  whole  we 
see  no  safe  ground  on  which  to  interfere. 

Rute  discharged. 


Mulholland  v.  Holcomb. 

Common  counts — Bond  for  deed — Possession. 

Assumpsit,  on  common  counts  for  £77  10s.  assumed  value  of  certain  goods  and 
chattels.  Plaintiff  bargained  with  defendant  for  the  purchase  of  a property 
and  took  a bond  for  a deed  and  possession  of  the  property ; the  goods  in  ques- 
tion were  turned  over  to  plaintiff  as  part  payment,  subsequently  defendant 
resumed  possession  and  sold  the  property. 

Held,  that  by  the  resuming  possession  defendant  did  not  rescind  the  contract, 
and  therefore  an  action  for  the  amount  paid  on  the  transaction  would  not  lie  ; 
but  that  plaintiff  must  proceed  on  his  bond. 

This  was  an  action  of  assumpsit  on  the  common  counts 
for  goods  bargained  and  sold,  goods  sold  and  delivered, 
money  had  and  received  and  account  stated.  The  plaintiff 
claimed  the  value  of  a span  of  horses,  two  sets  of  harness, 
and  a double  waggon,  a yoke  of  oxen,  a cow,  pig  and  buggy, 
amounting  in  the  whole  as  mentioned  in  his  particulars  of 
demand  to  £77  10s.  The  jury  valued  the  articles  proven 
before  them  at  £30. 
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On  the  trial  before  Richards,  J.,  at  the  last  fall  assizes  at 
Berlin,  it  appeared  that  plaintiff  bargained  with  defendant 
in  the  fall  of  1851  for  the  purchase  of  a tavern  stand  in 
Beverly,  and  took  from  him  a bond  for  a deed,  and  that  the 
articles  in  question  were  turned  over  to  plaintiff  as  part  of 
the  purchase  and  payment  for  the  land.  It  appeared  that 
the  plaintiff  went  into  possession  under  the  agreement  to 
purchase,  and  continued  in  possession  by  himself  and  his 
tenants  up  to  September,  1852  : that  after  that,  defendant 
resumed  possession,  and  sold  and  conveyed  the  land  on  the 
3rd  of  May,  1854. 

It  was  urged  on  behalf  of  plaintiff  that  by  the  act  of 
defendant  selling  the  land  he  had  rescinded  the  contract,  and 
could  be  sued  in  assumpsit  for  the  value  of  the  property  he 
had  received  on  account  of  the  purchase.  It  further  appeared, 
although  perhaps  not  legally  proven,  that  plaintiff  stated  that 
he  had  given  the  bond  over  to  the  defendant  as  a security  for 
becoming  his  bail  in  some  actions  against  him,  and  notwith- 
standing the  debt  and  costs,  for  which  he  had  been  arrested 
in  that  action,  were  paid,  defendant  had  fraudulently  kept 
possession  of  the  bond  and  refused  to  deliver  it  to  him. 
There  was  nothing  to  shew  whether  the  plaintiff  had  paid 
according  to  the  bond  or  not ; there  was  some  evidence  that 
defendant  had  said  he  would  give  something  to  plaintiff, 
although  he  denied  owing  him  any  thing,  and  said  he  had 
settled  it  all  up  with  him  in  reference  to  the  purchase  of  the 
house.  The  bond  was  not  produced,  nor  was  any  evidence 
given  of  its  contents. 

Mr.  O'Reilly,  of  Hamilton,  moved  for  a nonsuit  on  the 
ground  that  there  was  no  evidence  to  go  to  the  jury  of  any 
purchase  of  the  articles  by  the  defendant  from  the  plaintiff, 
or  of  any  receipt  of  money  by  him  on  account  of  the  plaintiff 
either  actually  or  by  implication  of  law : that  plaintiff'  having- 
entered  into  the  possession  of  the  premises  under  the  agree- 
ment he  could  not  rescind  the  contract : that  he  must  pursue 
the  remedy  on  his  bond. 

The  learned  judge  held  there  was  no  case  to  go  the  jury, 

Mr.  M.  G.  Cameron,  for  the  plaintiff,  declined  taking  a 
nonsuit. 
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The  learned  judge  directed  the  jury  that  they  should  find 
for  the  defendant,  notwithstanding  which  they  found  for 
plaintiff  and  £30  damages. 

In  Michaelmas  Term  last  O Reilly,  Q.  C.,  obtained  a rule 
nisi  to  set  aside  the  verdict  as  perverse,  being  contrary  to 
law,  evidence,  and  the  judge’s  charge. 

The  rule  was  enlarged  until  Hilary  Term. 

M.  C.  Cameron  shewed  cause,  contending  that  by  the  sale 
of  the  property  defendant  had  rescinded  the  contract,  having 
in  that  way  rendered  it  impossible  to  carry  it  out ; that 
plaintiff  could  sue  for  original  consideration  either  as 
money  had  and  received  or  for  goods  sold  and  delivered. 
He  referred  to  Sheldon  v.  Cox,  3 B.  and  C.  420 ; Bull  v. 
Parker,  2 Howl.  N.  S.  345,  to  shew  that  the  articles  re- 
ceived being  considered  a payment  might  be  viewed  be- 
tween the  parties  as  converted  into  money,  so  that  the  action 
would  lie. 

Richards,  J.,  delivered  the  judgment  of  the  court. 

We  can  see  no  ground  on  which  the  plaintiff  can  recover, 
having  taken  a bond  for  a deed  and  gone  into  possession  of 
the  property,  his  only  remedy  at  law  must  be  on  the  bond. 
If  the  defendant  withholds  that  from  him  improperly  he 
must  institute  proceedings  against  him  to  recover  it  back. 
Even  although  defendant  may  have  conveyed  the  property, 
it  is  not  so  clear  that  he  may  not  be  able  to  convey  it  or 
cause  it  to  be  conveyed  back  to  plaintiff  according  to  the 
terms  of  the  bond,  whenever  plaintiff  can  legally  call  on  him 
so  to  do,  and  he  would  then  of  course  comply  with  the  terms 
of  the  bond. 

We  find  it  laid  down  in  Chitty  on  Contracts  (624  of  3rd 
edition ; ib.  p.  742),  the  action  for  money  had  and  received  is 
not  maintainable  if  the  contract  has  been  in  part  performed, 
and  the  plaintiff  has  derived  some  benefit,  and  by  recovering 
a verdict  the  parties  cannot  be  placed  in  the  exact  situation 
in  which  they  respectively  stood  when  the  contract  was 
entered  into.  It  cannot  be  said  that  the  plaintiff  did  not 
derive  some  benefit  from  the  contract ; he  went  into  posses- 
sion of  the  land  and  retained  possession  of  it  nearly  a year. 
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In  the  absence  of  any  authority  to  shew  that  the  plaintiff 
can  maintain  this  action,  we  must  set  aside  this  verdict, 
and  having  been  given  against  the  judge’s  charge,  it  must.be 
considered  perverse.  This  rule  must  therefore  be  made 
absolute  to  set  aside  the  verdict  without  costs.  ( a ) 

Rule  absolute. 


McBride  v.  Bailey. 

Lien — Tender — Waiver  of. 

Where  a party  having  a lien  #laims  that  lien  and  something  more,  Held,  that 
he  does  not  necessarily  waive  that  lien,  nor  waive  a tender  in  respect  thereof, 
unless  he  intimates  to  the  opposite  party  that  there  is  no  necessity  for  his 
tendering  the  amount  of  the  acknowledged  lien. 

The  case  of  Scarfe  v.  Morgan  4 M.  & W.  270,  and  Jones  v.  Tarleton,  9 M.  & 
W.  675,  distinguished. 

The  pleadings  in  this  cause  are  stated  on  the  application 
for  a new  trial  reported  6 U.  C.  C.  P.  R.  9,  on  the  trial  at 
the  last  fall  assizes  before  the  Chief  Justice  of  this  court 
at  St.  Thomas,  the  plaintiff  amended  his  declaration,  by 
making  the  statement  of  the  contract  to  be  several  as  to  each 
horse  in  price  for  the  service  and  value  of  the  animal,  instead 
of  being  joint  as  to  each  point,  and  defendant  was  allowed  to 
add  a plea  traversing  the  delivery  of  the  horses  or  either  of 
them  on  the  contract.  The  other  pleas  were  to  stand  and 
to  be  allowed  to  apply  to  the  declaration  as  amended. 

The  evidence  offered  as  to  the  contract  was  substantially 
the  same  as  that  referred  to  in  the  previous  report  of  the 
case. 

The  learned  Chief  Justice  left  it  to  the  jury  to  say — 1st. 
Whether  defendant  received  plaintiff’s  horses  on  a contract  to 
warrant  them  through  the  operation,  and  their  recovery  from 
it,  or  to  pay  £25  for  each  horse.  2nd.  Did  the  horse  die  from 
the  effects  of  the  operation,  so  that  there  was  a breach  of  the 
warranty;  and  in  relation  to  that  he  left  it  to  the  jury  with 
an  intimation  that  the  nature  of  the  contract  rather  repelled 
the  presumption  that  there  was  any  warranty  beyond  a 
warranty  to  cure  from  the  operation,  and  if  the  death  arose 
from  disease,  and  not  from  the  operation,  or  from  negligence 


( a)  Hunt  v.  Silk,  5 East.  449  ; Franklin  v.  Miller,  4 A.  & E.  379. 
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in  treating  the  horse  afterwards,  then  the  plaintiff  should  fail 
as  to  that  horse.  As  to  the  other  horse,  assuming  the  con- 
tract proved,  did  defendant  withhold  him  from  plaintiff  in 
breach  of  his  undertaking  to  return  him.  If  defendant 
refused  to  deliver  up  the  horse  until  plaintiff  made  compen- 
sation for  alleged  damages  to  potatoes  he  was  wrong,  and 
thereby  broke  his  contract  to  return  the  horse  when  cured ; 
for  although  he  might  have  retained  the  horse  until  he  was 
paid  the  25s.,  he  could  not  on  the  other  pretext ; and  if  the 
jury  found  he  had  detained  him  on  the  latter  pretext  and  not 
for  the  25s.  plaintiff*  should  recover  as  to  the  living  horse. 

If  the  jury  believed  there  was  no  warranty,  then  as  to 
the  dead  horse  there  was  no  contract  and  no  liability ; and 
as  to  the  other  horse  the  jury  were  told  not  to  find  for  the 
plaintiff,  unless  defendant  refused  to  give  him  up  from  some 
cause  other  than  the  payment  of  5s.  for  the  castration. 

Mr.  McLean  for  defendant  excepted  to  the  charge. 

In  Michaelmas  Term  last  A.  McLean  moved  for  a new 
trial,  on  the  ground  that  the  contract  alleged  in  the  declara- 
tion was  not  proven : that  the  delivery  proven  was  not 
under  a contract  of  warrant : that  there  was  no  evidence  to 
shew  that  the  horses  were  injured  from  the  operation  or  want 
of  care  afterwards.  It  was  also  contended  on  the  argument 
that  the  learned  Chief  Justice  should  have  told  the  jury 
that  the  defendant  had  a right  to  retain  the  living  horse 
until  his  lien  was  paid,  and  that  merely  claiming  something 
more  than  his  lien  did  not  excuse  the  plaintiff  tendering  that. 

In  Hilary  Term  Becker , Q.  C.,  shewed  cause,  contend- 
ing there  was  no  clear  evidence  of  a warranty,  although 
defendant’s  son  may  have  sworn  to  the  contrary : that 
the  jury  might  believe  him  or  not : that  the  fact  of  the 
animal  dying  was  evidence  to  go  to  the  jury  of  the  breach 
of  warranty,  and  the  state  of  the  defendant’s  stable,  where  the 
horses  were  kept,  was  also  a fact  to  be  taken  into  considera- 
tion by  the  jury  in  arriving  at  a conclusion  whether  there 
was  such  want  of  care  or  skill  in  this  operation,  and  subse- 
quent to  it,  so  as  to  create  a breach  of  the  warranty.  As  to 
the  refusal  to  deliver  the  other  horse  by  defendant,  that 
the  defendant,  by  refusing  to  deliver  the  horse  until  he  was 
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paid  for  the  damages  done  to  the  potatoes,  waived  his  claim 
for  any  lien  he  had. 

Richards,  J.,  delivered  the  judgment  of  the  court. 

In  Scarfe  v.  Morgan  (4  M.  & W.  270),  the  action  being 
trover  for  a mare,  where  the  question  of  defendant’s  right 
of  lien  came  up  the  facts  were  these : the  mare  had  been 
sent  on  more  occasions  than  one  to  defendant’s  premises,  he 
being  a farmer,  to  be  covered  by  a stallion  belonging  to  him, 
and  the  charge,  11s.,  for  the  last  occasion  had  not  been 
paid  ; the  defendant  on  demand  refused  to  deliver  up  the 
mare,  claiming  a lien  not  only  for  the  11s.,  but  for  a further 
sum,  amounting  altogether  to  <£9  7s.  4Jd.,  for  covering  other 
mares  belonging  to  the  plaintiff,  and  including  a small  sum 
also  for  poor  rates,  on  which  demand  and  refusal  the  plaintiff, 
without  making  any  tender  of  the  11s.,  brought  the  action. 
The  judge  directed  a verdict,  reserving  leave  to  enter  a non- 
suit, on  amongst  other  grounds,  the  following  point  raised  at 
the  trial,  viz. : whether  defendant  had  waived  his  lien  for 
the  particular  charge  by  insisting  on  payment  of  his  whole 
demand.  After  full  argument  the  court  decided  he  had  not 
waived  his  right  of  lien.  Baron  Park , in  giving  his  judgment, 
observes  it  might  be  shewn  that  the  defendant  had  agreed  to 
waive  his  lien,  or  that  he  had  agreed  to  wai  ve  the  necessity  of  a 
tender  of  the  minor  sum  claimed  to  be  due.  Looking  at  the 
mode  in  which  he  made  the  claim,  and  on  the  ground  on 
which  he  considered  it  to  be  made,  it  is  clear  he  has  not 
waived  the  lien  or  excused  the  necessity  of  making  a tender, 
for  when  the  demand  was  made  he  said,  “ I have  a general 
account  with  you  on  which  a balance  is  due  to  me  of  so 
much,”  and  part  of  it  was  (particularly  a charge  of  11s.)  for 
covering  this  mare.  He  adds,  in  this  case  it  would  be  strange 
to  say  that  defendant  meant  to  waive  his  lien  for  the  11s., 
when  that  was  one  of  the  things  he  said  he  would  hold  the 
mare  for,  and  it  would  be  equally  strange  to  say  he  meant  to 
excuse  the  tender  of  that  sum  when  no  tender  was  made 
of  any  sum  at  all.  He  further  remarks,  such  circum- 
stances might  occur,  as  would  amount  to  a waiver  of  a 
lien  and  of  the  tender ; but  a great  deal  more  must  have 
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passed  than  was  proved  to  have  passed  on  the  present 
occasion.  If  he  had  said,  “ You  need  not  trouble  yourself  to 
make  a tender  of  the  sum  for  which  I have  a lien,  and  I shall 
claim  to  hold  the  mare  for  the  amount  claimed,”  the  plaintiff 
would  then  be  in  the  same  situation  as  if  a tender  had  been 
made ; but  we  think  the  defendant  cannot  be  deprived  of 
his  right  of  holding  the  property  on  which  he  had  a lien  by 
anything  that  has  passed  on  the  present  occasion.  Baron 
Alder  son  observes,  “ It  seems  to  me  a monstrous  proposition 
to  say  that  a party  who  claims  in  respect  of  two  sums  to  detain 
a mare,  is  supposed  to  have  waived  his  right  to  detain  her  as 
to  one.  The  more  natural  conclusion  is,  that  defendant 
intended  to  act  upon  both ; if  so,  and  if  the  other  party  is 
informed  of  that,  it  then  becomes  his  duty  to  consider 
whether  he  will  tender  one  or  the  other ; and  with  respect 
to  an  observation  cited  as  having  fallen  from  Lord  Tenterden, 
that  if  the  defendant  had  given  notice  the  plaintiff  would 
have  paid,  he  remarked  an  equally  strong  observation 
appears  to  arise  the  other  way,  for  probably  had  the  plaintiff 
said,  “ I tender  you  this  sum  which  I am  bound  to  pay,”  it 
might  cause  the  defendant  to  reflect  whether  he  really  had  a 
right  to  detain  the  mare  as  to  the  other.  It  seems  to  me 
you  cannot  say,  that,  because  the  party  claims  more  than  it 
may  be  ultimately  found  he  had  a right  to,  he  would  not  have 
a right  to  a tender  of  the  sum  which  the  other  ought  to  pay. 

In  Jones  v.  Tarleton  (9  M.  & W.  675),  when  a similar 
question  as  to  lien  and  waiver  of  tender  came  up,  the  action 
was  trover  for  pigs.  At  the  trial  it  appeared  the  plaintiff  was 
a pig  drover  and  defendant  the  owner  of  a steam  vessel. 
Plaintiff  had  been  in  the  habit  of  shipping  pigs  by  defen- 
dant’s vessel  for  Liverpool.  On  the  30th  of  January  he  sent 
by  it  a number  of  pigs,  of  which,  on  their  arrival  at  Liver- 
pool, defendant’s  agent  detained  three , to  satisfy  an  alleged 
lien  in  respect  of  a balance  which  he  claimed  to  be  due  from 
plaintiff  on  the  freight  of  former  shipments.  On  the  19th 
of  February  plaintiff  shipped  another  cargo,  the  whole  of 
which  defendant  by  his  agent  detained  on  the  same  ground. 
There  was  conflicting  evidence  as  to  whether  the  plaintiff 
had  made  an  offer  of  payment  of  the  freight  of  these  two 
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cargoes ; but  according  to  the  evidence  of  the  witnesses  for 
the  plaintiff,  he  had,  on  each  occasion,  produced  a purse  of 
sovereigns,  and  stated  that  he  was  ready  to  pay  the  freight 
for  that  cargo;  but  the  defendant’s  agent  claimed  a further  sum 
of  about  £5  in  respect  of  the  old  balance  which  the  plaintiff 
refused  to  pay,  denying  that  it  was  due.  No  precise  amount 
was,  however,  actually  tendered  by  the  plaintiff.  There  was 
evidence  also  given  as  to  the  plaintiff’s  knowledge  of  the  usage 
of  the  trade,  that  all  goods  were  to  be  subject  to  a general 
lien  by  plaintiff,  and  a notice  to  that  effect  was  put  up,  it 
was  said,  in  the  office  at  Liverpool.  Evidence  of  this  notice 
was  tendered,  and  on  being  objected  to  was  ruled  out,  as 
the  notice  was  not  produced.  The  judge  told  the  jury  1-hat 
if  they  thought  the  plaintiff  was  ready  to  pay  all  that  was 
really  due  from  him,  but  did  not  pay  it  because  the  defen- 
dant demanded  something  more,  that  was  sufficient,  without 
tender  or  payment  of  the  specific  sum.  The  jury  found  for 
plaintiff.  In  moving  for  a new  trial,  it  was  contended  that 
there  ought  to  have  been  proof  of  a tender  of  the  amount 
really  due  to  defendants  in  order  to  entitle  plaintiff  to  re- 
cover, and  Scarfe  v.  Morgan  was  referred  to. 

In  giving  j udgment  Baron  Parke  observes,  “ as  to  the 
tender  the  direction  of  the  learned  judge  amounts  to  this, 
that  if  defendant  refused  to  deliver  the  pigs  until  payment 
of  the  old  account,  which  he  had  no  right  to  demand,  that 
was  a waiver  of  an  express  tender  ; I think  that  was  a per- 
fectly correct  distinction.” 

Baron  Alderson  says,  “ With  respect  to  the  sufficiency  of 
the  tender,  I think,  if  the  defendant  absolutely  refused  to 
deliver  the  pigs  when  they  were  demanded,  until  payment 
by  the  plaintiff  not  only  of  the  freight  for  that  particular 
cargo, 1 but  also  for  a freight  due  on  a former  account  (and 
which  it  appears  defendant  was  not  entitled  to  demand),  that 
must  be  considered  as  a waiver  of  any  tender  of  the  precise 
sum  really  due,  and  which  the  plaintiff  Was  ready  to  pay  ; it 
was  equivalent,  to  saying  to  plaintiff,  ‘Do  what  you  will, 
tender  what  you  will,  it  is  of  no  use  ; I will  not  receive  it  un- 
less you  pay  the  old  account  also.’  It  would  have  been 
different  if  defendant  had  merely  demanded  too  large  a sum 
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in  respect  of  the  same  subject  matter,  in  that  case  plaintiff 
would  perhaps,  have  been  bound  to  tender  a reasonable  sum 
before  he  could  have  been  entitled  to  the  possession  of  the 
goods  demanded.” 

It  appears  to  me  that  the  doctrine  laid  down  in  Scarf e v 
Morgan  is  the  true  one,  viz.,  that  when  a party  having  an 
undoubted  lien,  claims  that  lien  and  something  more , he 
does  not  necessarily  waive  his  lien,  nor  waive  a tender  of 
the  sum  for  which  he  claims  this  lien,  unless  he  in  effect 
intimates  to  the  party,  that  there  is  no  necessity  of  his  ten- 
dering the  amount  of  an  acknowledged  lien,  as  he  will  hold 
the  property  for  the  amount  claimed,  as  Baron  Alderson 
observes,  in  James  v.  Tarleton,  he  should  say  in  effect  ; 
“ Do  what  you  will,  tender  what  you  will,  it  is  of  no  use ; I 
will  not  receive  it  unless  you  pay  the  old  account  also.” 

The  language  of  Baron  Parke  in  the  last  case  is  certainly 
very  broad,  and  would  seem  to  contradict  what  he  declared 
so  emphatically  in  the  former  case ; in  referring  to  the 
judge’s  charge  he  says  : “ It  amounts  to  this  ; that  if  defen- 
dant refused  to  deliver  the  pigs  until  payment  of  the  old 
account,  which  he  had  no  right  to  demand,  that  was  a 
waiver  of  an  express  tender.  I think  that  was  a perfectly 
correct  direction.”  On  the  report  of  the  same  case,  in  (11 
L.  J.  N.  S.  267,  Ex.,)  he  is  reported  to  have  said  as  to  the 
direction  of  the  learned  judge,  “ His  meaning  was  that  if 
the  plaintiff  was  ready  to  pay  the  amount  due  on  the  par- 
ticular goods,  and  the  defendant  refused  to  part  with  them 
unless  his  general  balance  were  first  paid,  that  was  a waiver 
of  the  necessity  of  a tender.” 

The  remarks  of  the  same  learned  judge  in  the  case,  as 
reported  in  6 Jurist,  page  348,  in  speaking  of  the  judge’s 
charge,  says,  he  meant  to  lay  it  down  as  law,  that,  “ If 
the  defendant  claimed  a general  right  of  lien  in  respect  of 
former  transactions,  he  waives  the  necessity  of  a tender  of 
the  precise  sum  due  in  respect  of  the  particular  transaction.” 
That  direction  is  quite  right.  The  summing  up  of  Goltmam, 
J.,  before  whom  the  case  was  tried,  is  then  reported  as 
follows : “ If  the  defendant  sought  more  than  was  really  due, 
the  plaintiff  was  not  bound  to  tender  the  precise  amount. 
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If  yon  think  the  plaintiff  was  deterred  from  offering  the 
amount  by  defendant’s  demanding  too  much,  you  will  find 
for  the  plaintiff.” 

Baron  Alderson  is  then  reported  to  have  said,  “ The  obser- 
vation of  the  bailiff  is  tantamount  to  saying,  ‘ Offer  what 
you  like  in  respect  of  those  goods  I will  not  part  with  them.’ 
But  the  case  is  quite  different,  if  the  bailiff,  confining  his 
claim  to  the  individual  goods,  claims  more  than  the  other 
party  thinks  reasonable,  in  that  case  he  ought  to  tender  the 
amount  he  considers  reasonable.  In  the  present  case  the 
defendant’s  conduct  either  makes  the  plaintiff’s  tender  good, 
or  amounts  to  a waiver  of  one.” 

There  is  this  clear  obvious  distinction  between  the  two 
cases.  In  the  former  case  there  was  no  offer  shewn  to  pay 
any  thing,  nor  did  it  appear  there  was  a recognition  of  any 
lien  whatever  ; whilst  in  J ones  v.  Tarleton  there  was  evidence 
that  the  plaintiff  produced  a purse  with  sovereigns  in  it,  and 
stated  he  was  ready  to  pay  the  freight  on  the  goods  de- 
manded, but  refused  to  pay  the  old  balance  claimed ; the 
evidence  as  to  whether  plaintiff  had  made  an  offer  of  pay- 
ment was  conflicting. 

What  was  shewn  on  that  trial  would  probably  be  sufficient 
to  satisfy  a jury  there  was  a readiness  and  willingness, 
coupled  with  an  ability,  to  pay,  although  from  what  took 
place  plaintiff  was  prevented  from  making  a formal  tender. 
It  appeared  to  be  left  to  the  jury  to  say  if  the  plaintiff  was 
prevented  from  offering  what  wa&  due  by  defendant  demand- 
ing too  much  : and  under  the  circumstances  they  found  he 
was,  and  that  of  course  would  properly  be  considered  a 
waiver  of  the  tender. 

But  in  the  case  before  us,  like  Scarfe  and  Morgan,  there 
does  not  seem  to  have  been  any  disposition  or  readiness  to 
pay  the  amount  which  could  be  properly  claimed.  All  the 
evidence  on  the  point  of  the  refusal  to  deliver  was : 1st.  By 
John  McIntyre,  called  by  the  plaintiff,  who  says,  that  “ De- 
fendant said,  if  you’ll  pay  my  charges  you  can  take  your 
horse,  but  not  without.”  2nd.  By  Lewis  Bailey,  defendant’s 
son,  called  by  defendant,  who  said  on  cross-examination  : 
“ Defendant  wanted  pay  for  his  potatoes  (lost  it  was  said  by 
67  6 c.  p. 
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the  pigs  getting  into  them  from  plaintiff  leaving  open  the 
barn  door  of  defendant),  and  asked  plaintiff  to  pay  for  them ; 
but  he  did  not  say  he  would  not  let  him  have  the  horse  till 
he  paid  for  the  potatoes.  He  told  plaintiff  to  take  away  his 
horse  and  pay  the  charges , and  he  would  make  him  pay  for 
the  potatoes.  Plaintiff  made  no  answer,  but  went  away. 
Defendant  sued  plaintiff  and  recovered  for  the  potatoes,  &c. 
3rd.  The  other  son,  John  Bailey,  called  also  by  defendant, 
who  stated  : “ Defendant  wanted  the  'price  of  the  potatoes 
before  he  would  give  up  the  horse,  but  named  no  sum.” 
Now  throughout  there  is  no  offer  on  the  part  of  plaintiff  to 
pay  defendant  any  thing.  Defendant,  I have  no  doubt,  had 
a right  to  keep  the  horse  until  he  was  paid  or  tendered  the 
amount  of  his  legitimate  lien ; he  was  not  tendered  any  thing; 
he  did  not  express^  waive  his  lien,  and  his  claiming  more 
than  the  amount  of  it  did  not  necessarily  waive  it;  unless  from 
the  manner  in  which  the  excess  was  demanded,  the  jury 
were  satisfied  that  defendant  meant  to  say  in  effect,  “ You 
need  not  offer  to  pay  me  what  is  an  admitted  lien  as,  offer 
what  you  will,  I will  not  accept  it  unless  you  pay  the  whole 
claim.”  I think,  under  the  authorities,  the  case  should  have 
been  put  to  the  jury  in  that  way,  and  with  ^respect  to  this 
horse  there  is  a nice  distinction.  I am  not  prepared  to  say 
that  the  other  members  of  the  court  go  to  the  full  extent 
with  me  on  this  point,  although  they  think  it  would  have 
been  better  to  have  had  a finding  of  the  jury  as  to  the  ground 
of  express  waiver. 

Then  as  to  the  other  horse,  although  there  is  some  evi- 
dence to  go  to  the  jury  that  the  animal  died  from  the  effect 
of  the  operation,  yet  I would  have  been  far  better  satisfied 
with  a verdict  for  defendant  on  both  of  the  grounds  suggested 
in  the  charge  of  the  learned  Chief  Justice.  His  lordship 
has  also  a strong  opinion  on  the  impropriety  of  the  finding 
of  the  jury  as  to  this  horse.  But  two  juries  have  by  their 
concurrent  verdicts  found  against  the  defendant,  and  I 
would  hesitate  before  granting  a new  trial  on  that  ground 
alone,  and  it  could  only  be  on  payment  of  costs. 

However,  looking  at  all  the  facts  of  the  case,  we  have 
come  to  the  conclusion  to  grant  a new  trial  on  payment  of 
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costs,  unless  plaintiff  elect  to  reduce  his  verdict  to  £27,  to 
be  in  full  of  all  demands  as  to  both  horses. 

Rule  absolute. 


Wright  v.  Holcombe. 

Common  carrier — Deviation. 

Plaintiff  shipped  90  barrels  of  flour  at  Port  Credit,  in  a vessel  of  defendant’s 
to  be  carried  to  Quebec,  the  vessel  being  capable  of  carrying  4,500.  She 
proceeded  to  Toronto,  where  she  took  in  400  barrels  more  ; thence  to  Oswego, 
where  2,450  were  shipped  for  Quebec  also.  She  was  wrecked  near  Oswego. 
Defendant  Held  liable  therefor,  such  deviation  being  beyond  the  established 
usages  of  trade. 

The  declaration  alleged  that  the  plaintiff  on  the  17th  of 
May,  1855,  delivered  to  the  defendant,  then  being  owner  of 
the  steamer  “ Huron/’  90  barrels  of  flour  to  be  carried  from 
Port  Credit  to  Quebec ; the  act  of  God,  the  Queen’s  enemies, 
fire  and  danger,  and  accidents  of  the  navigation  excepted. 
That  the  steamer  departed  on  her  voyage  from  Port  Credit 
to  Quebec,  and  it  became  defendant’s  duty  to  proceed  on  this 
voyage  according  to  the  usual  and  customary  course,  with- 
out voluntary  or  unnecessary  deviation  or  delay.  Yet 
defendant  not,  &c.,  but  afterwards  and  before  the  arrival  of 
the  vessel  at  Quebec,  without  the  knowledge  and  against  the 
will  of  plaintiff,  voluntarily  and  unnecessarily  deviated  out  of 
the  usual  and  customary  course  with  the  vessel  and  flour,  to 
wit,  into  Oswego,  and  did  then  and  there  voluntarily  and  un- 
necessarily touch  and  stay,  and  though  the  vessel  afterwards 
proceeded,  yet  by  reason  of  such  deviation  and  delay,  she 
was  exposed  to  storm,  and  was  driven  on  shore,  and  plain- 
tiff’s flour  was  damaged  and  lost.  Pleas , 1.  Not  guilty. 
2nd.  Traverse  of  the  delivery  of  the  flour  by  plaintiff  to 
defendant. 

The  trial  took  place  in  November  last,  at  Toronto,  before 
Burns,  J.  The  defendant’s  ownership  of  the  “ Huron  ” was 
admitted.  It  was  proved  that  on  17th  of  May,  1755,  the 
plaintiff  shipped  at  Port  Credit,  on  board  the  “ Huron,”  90 
barrels  of  Hour  consigned  to  Quebec,  and  to  be  there  delivered. 
A bill  of  lading  was  proved,  containing  conditions  and  ex- 
ceptions as  set  forth  in  the  declaration.  The  witness  who 
acted  as  shipper  for  plaintiff,  said  he  had  no  knowledge  the 
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vessel  was  going  to  any  other  port ; he  shipped  this  flour 
without  any  order  from  plaintiff,  and  understood  the  “Huron” 
came  for  Ross  flour,  and  had  no  reason  to  suppose  the  vessel 
wasgoing  to  Oswego.  It  was  also  admitted  that  the  vessel  was 
wrecked  on  the  20th  of  May,  1855,  at  Oswego,  by  the  dangers  of 
navigation.  That  Oswego  is  on  the  American  side  of  Lake 
Ontario,  but  on  the  way  of  voyage  to  Quebec.  A nonsuit 
was  moved  for,  first,  on  a question  with  regard  to  the  vessel’s 
being  charterod  by  Ross  & Co.,  which  was  left  to  the  jury  and 
decided  in  plaintiff’s  favour.  Second,  that  there  is  no  im- 
plied obligation  in  the  bill  of  lading  that  the  vessel  should 
not  call  at  other  ports  on  her  way  to  Quebec,  and  therefore 
plaintiff  should  have  proved  she  had  completed  her  loading, 
and  was  therefore  bound  to  proceed  direct  to  Quebec.  On 
the  defence,  evidence  was  given  to  shew  that  the  vessel  was 
chartered  to  Ross  & Co.,  but  it  went  to  the  jury,  and  there 
seems  no  reason  to  dispute  the  correctness  of  the  finding.  It 
was  also  proved  that  the  “ Huron  ” was  capable  of  carrying 
4.500  barrels.  That  after  leaving  Port  Credit  with  plaintiff’s 
flour,  she  came  to  Toronto,  having  only  800  barrels  of  flour, 
on  board.  There  she  took  on  board  about  400  barrels  more, 
and  about  forty  tons  of  railway  chairs,  intended  for  Prescott. 
From  Toronto  she  went  to  Oswego,  and  there  2,450  barrels 
were  shipped  to  go  to  Quebec.  It  was  proved  by  several 
witnesses,  that  a vessel  of  any  size  is  very  frequently  obliged 
to  go  from  port  to.  port  in  order  to  obtain  a full  loading  to 
go  either  to  Montreal  or  Quebec  ; that  they  frequently  cross 
over  to  Oswego  for  this  purpose,  and  in  1855,  particularly, 
this  was  a common  practice  ; that  it  is  not  understood  in  the 
trade  that  if  a vessel  ships  a half  or  a third  part  of  her  load 
she  is  to  go  on  to  the  port  of  destination  direct,  without  seek- 
ing to  complete  her  cargo. 

The  learned  judge,  by  the  consent  of  parties,  reserved  for 
the  decision  of  the  court,  first,  whether  this  evidence  was 
admissible  to  construe  the  bill  of  lading,  and  if  so,  whether 
under  the  facts  proved  there  was  any  deviation.  It  was 
agreed  that  if  the  court  should  be  of  opinion  the  plaintiff  was 
entitled  to  recover,  the  question  of  damages  should  be  left 
to  an  arbitrator.  The  jury  found  for  the  plaintiff. 
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In  Michaelmas  Term,  Galt  obtained  a rule  nisi  to  enter  a 
nonsuit  on  leave  reserved  or  for  a new  trial  without  costs, 
the  verdict  being  contrary  to  law  and  evidence,  and  the  charge 
of  the  learned  judge,  who  had  reserved  the  question  of  devia- 
tion for  the  decision  of  the  court. 

In  Hilary  Term  McMichael  shewed  cause. 

Connor , Q.  C.,  was  heard  in  reply. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

There  has  been  some  misapprehension  in  drawing  up  this 
rule.  There  does  not  appear  to  have  been  any  leave  reserved 
to  enter  a nonsuit,  in  direct  terms,  but  the  court  were  to 
decide  on  the  points  reserved  ; if  they  decided  for  plaintiff, 
provision  was  made  for  ascertaining  the  damages,  by  an 
arbitrator,  whose  determination  as  to  amount  was  to  be  entered 
as  the  finding  of  the  jury.  If  the  court  should  think  plaintiff 
is  not  entitled  to  recover,  no  express  provision  is  made  as  to 
what  is  to  be  done.  Unless  a non-suit  or  a verdict  for  de- 
fendant can  be  entered  there  must  be  a new  trial. 

Of  the  authorities  cited  (a)  on  the  argument,  only  Davis  v. 
Garrett  has  any  material  bearing  on  the  present  case.  There 
the  defendant’s  barge  was  loaded  with  lime  to  be  conveyed 
from  Bewly  Cliff  in  the  County  of  Kent  to  the  Regent's  Cana], 
in  the  County  of  Middlesex,  and  it  was  charged  as  a devia- 
tion that  the  barge  was  carried  to  a place  called  the  East 
Swale,  which  is  one  of  the  branches  of  the  Medway,  and  to 
Whitstable  Bay,  both  of  which  places  are  in  the  County  of 
Kent,  and  I suppose  lie  on  the  coast  which  the  barge  would 
have  had  to  pass  from  Bewly  Cliff*  in  going  up  to  the  mouth 
of  the  Regent’s  Canal.  Just  as  in  going  from  Port  Credit  to 
Quebec,  she  must  pass  Toronto,  Cobourg,  and  other  places 
on  the  Coast  of  Lake  Ontario.  Nothing  appears  in  that  case 
to  shew  whether  the  barge  was  fully  loaded  or  no,  nor  why 
she  put  into  these  two  places.  But  in  the  judgment  it  is 
said,  c*  It  appeared  upon  the  evidence  that  the  master  of  the 
defendant’s  barge  had  deviated  from  the  usual  and  customary 


(a)  Fisher  v.  The  W.  Ass.  Co.  11  U.  C.  Q.  B.  255  ; Davis  v.  Garrett,  6 Bing. 
716  ; Phillips  v.  Irving,  7 M.  & G.  325 ; Freeman  v.  Taylor,  8 Bing,  124 
Mount  v.  Larkins,  8 Bing,  100. 
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course  of  the  voyage  mentioned  in  the  declaration  without 
any  justifiable  cause.”  In  a subsequent  part  of  the  judgment, 
Chief  J ustice  Sir  H.  Tyndal  observes  on  the  declaration : 
" The  words  usual  and  customary , being  added  to  the  word 
direct , more  particularly  when  the  breach  is  alleged  in  un- 
necessarily deviating  from  the  usual  and  customary  way, 
must  be  held  to  qualify  the  meaning  of  the  word  direct,  and 
substantially  to  signify  that  the  vessel  should  proceed  in  the 
course  usually  and  customarily  observed  in  that  her  voyage. 
And  we  cannot  but  think  that  the  law  does  imply  a duty  in 
the  owner  of  a vessel,  whether  a general  ship,  or  hired  for 
the  special  purpose  \)f  the  voyage,  to  proceed  without  un- 
necessary deviation  in  the  usual  and  customary  course.” 

The  declaration  in  the  present  case  corresponds  in  these 
respects  with  that  in  Davis  v.  Garrett.  And  from  the  judg- 
ment it  seems  obvious  that  it  was  a matter  of  inquiry  and 
evidence,  what  was  the  usual  and  customary  course  of  the 
voyage,  for  without  shewing  that,  it  could  not  have  been  de- 
termined whether  there  was  a deviation  or  no. 

I think  that  looking  at  the  bill  of  lading,  and  considering 
its  terms  only, the  presumption  would  be,  that  a direct  voyage 
from  Port  Credit  to  Quebec  was  intended.  Such  is  the 
natural  import  of  the  terms,  and  such  therefore  must  prima 
facie  be  taken  to  have  been  the  intention  of  the  parties.  But 
if  it  were  shewn  that  there  was  a usage  to  stop  at  intermediate 
places,  as  is  the  case  with  our  lake  steamers  generally,  or  if 
personal  knowledge  could  be  brought  home  to  the  shipper  that 
stopping  at  intermediate  places  must  have  been  intended  in 
order  to  complete  the  loading  of  the  vessel,  then,  I appre- 
hend, the  presumption  arising  from  the  language  of  the  bill 
of  lading  would  be  qualified.  For  a usage  of  trade  must 
be  assumed  to  be  known  to  the  shipper,  and  if  known,  or  if 
he  knew  the  intention  to  exist  that  the  vessel  should  visit 
intermediate  ports,  the  contract  must,  I apprehend,  be  con- 
strued accordingly. 

But  the  existence  of  teuch  a usage,  or  of  such  knowledge, 
are  really  matters  of  fact  to  be  determined  by  the  jury. 

If  not  established,  it  appears  to  me  the  going  to  Oswego, 
wouldbe  a deviation,  and  would  entitle  the  plaintiff  to  recover. 
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In  assurance  cases,  and  where  the  ship  is,  what  is  called  in 
some  of  them,  a seeking  ship,  the  policy  would  contain  some 
expression  to  the  effect  that,  the  ship  had  liberty  to  touch  at 
any  port  or  ports,  or  other  words  suitable  to  the  character  of 
the  intended  voyage,  in  the  absence  of  which,  touching  un- 
necessarily at  any  such  port  would  be  a deviation,  and  in 
that  respect,  I see  no  distinction  affecting  the  present  case. 

The  parties  have  desired  and  agreed  that  the  court  shall 
decide  this  case  on  the  evidence,  drawing  any  inferences 
therefrom  that  a jury  properly  could  do.  It  is  stated  in  the 
report  of  the  case  that  “ Oswego  is  on  the  American  side  of 
Lake  Ontario,  but  in  the  way  of  voyage  to  Quebec. 

We  may  find  it  difficult  to  ignore  our  geographical  know- 
ledge as  to  this  account  of  the  position  of  Oswego,  which  we 
should  never  have  supposed  to  be  in  the  course  of  a voyage 
from  Toronto  to  Quebec.” 

We  must  treat  the  case,  as  it  should,  in  our  judgment,  on 
this  evidence  have  been  properly  found  by  a jury,  on  a charge 
directing  that  prima  facie  the  contract  to  carry  was  direct 
from  place  of  shipment  to  Quebec,  but  that  such  contract 
might  be  controlled  by  a clear,  well  established  usage  of 
trade  to  touch  on  such  a voyage  at  a port  like  Oswego. 

In  Arnold’s  work  on  Insurance,  vol.  I , p.  355,  it  is  said,  “ In 
order  to  justify  the  ship  in  quitting  the  direct  line  between 
the  port  of  departure  and  the  port  of  destination,  there  must 
be  a precise,  clear,  and  established  usage  on  the  subject  not  de- 
pending merely  upon  one  or  two  loose  and  vague  instances.” 

In  Salisbury  v.  Townson,  1 Bur.  341  (as  cited  so  in  Arnold), 
it  was  attempted  to  justify  a stoppage  at  the  isle  of  Man,  by 
a ship  insured  from  Liverpool  to  the  West  Indies,  proof 
that  ships  insured  in  that  voyage  had  occasionally,  but  not 
customarily,  stopped  there  before,  was  held  not  sufficient  for 
such  purpose.  In  Angel  on  Carriers,  sec.  179,  it  is  laid 
down  thus  : “ Although  when  by  a bill  of  lading  the  goods 
are  to  be  carried  from  one  port  to  another  a direct  voyage 
is  prima  facie  intended,  yet  this  is  a presumption  which  may 
be  controlled  by  a usage  to  stop  at  intermediate  ports,  or  by 
a personal  knowledge  on  the  part  of  the  shippers  that  such 
a course  is  to  be  pursued.”  He  cites  a case  (which  we  have 
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examined)  of  Lowry  v.  Russell  (8  Pickering’s  Mass.  R.  360), 
supporting  this  opinion.  The  court  there  held,  “ that  the  bill  of 
lading  was  to  be  construed  like  other  contracts,  according 
to  the  intentions  of  the  parties : that  use  of  trade  is  always 
presumed  to°be  within  the  knowledge  of  the  parties,  and  that 
such  contracts  as  this  are  supposed  to  be  made  in  reference 
to  it.” 

The  cases  cited  in  Arnold  are  of  course  on  underwriter’s, 
not  carrier’s,  law. 

It  may  be  considered  a fair  test  to  apply  to  this  evidence 
^ to  ask,  was  the  voyage  involving  a touching  at  Oswego 
(where  the  loss  actually  occurred)  such  a voyage  as  was 
according  to  the  established  usage  of  trade,  and  considering 
the  plaintiff  to  be  conversant  therewith,  fairly  and  reason- 
ably in  the  contemplation  of  the  parties  to  the  bill  of  lading  ? 
Willing  to  give  the  defendants  the  benefit  of  all  laid  down  in 
English  and  American  cases  as  controlling  the  prima  facie 
meaning  of  the  bill  of  lading,  we  have  come  to  the  conclusion 
that  the  sound  deduction  resulting  from  the  evidence  in  this 
case  is  adverse  to  them,  and  that  the  jury  should  have  pro- 
perly found  for  the  plaintiff.  There  is  no  pretence  that 
the  shippers  knew  of  the  course  of  voyage  intended  to  be 
pursued ; it  must  therefore  rest  wholly  on  the  evidence  of 
usage,  and  this  was  in  my  judgment  not  of  that  character  to 
warrant  the  legal  inference  that  the  direct  contract  is  con- 
trolled by  it. 

Postea  for  plaintiff. 


Turner  v.  The  Great  Western  Railway  Company. 

Swing  bridge — Negligence. 

The  railway  company  had  the  control  of  a swing  bridge,  over  a canal.  The 
plaintiff’s  ship  was  navigating  the  canal  at  the  same  time  that  trains  were 
about  passing  and  repassing  the  bridge.  Notice  was  given  of  the  plaintiff’s 
vessel  being  about  to  pass,  by  blowing  a horn  and  hailing,  and  notice  was 
given  by  the  railway  company’s  servants,  by  signal  (the  usual  and  customary 
one),  that  the  bridge  could  not  then  be  swung,  and  injury  was  received  by  the 
plaintiff’s  vessel  from  the  bridge  remaining  closed. 

Held,  that  as  the  requirements  of  the  railway  traffic  compelled  the  bridge  to  be 
closed,  the  company  were  not  then  bound  to  open  the  bridge,  and  were  not 
liable  for  the  injury  occasioned  the  vessel. 

The  declaration  charges  that  the  defendants  had  the 
management  of  a swing  bridge  over  a channel  of  water  flow- 
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ing  into  Burlington  bay  intersected  by  the  railway,  which 
channel  was  navigated  by  ships,  including  the  plaintiffs  ship, 
and  the  defendants  ought  to  have  swung  or  withdrawn  the 
bridge  when  ships  so  traversing  the  channel  at  or  near  the 
bridge,  or  in  case  they  could  not  do  so,  have  given  due  notice 
to  the  persons  in  charge  of  the  ships  respectively. 

Breach. — That  although  they  knew  the  plaintiff’s  ship  was 
traversing  the  channel,  they  neglected  to  swing  the  bridge 
or  give  notice,  and  so  plaintiff’s  ship  came  in  collision  with 
the  bridge  and  was  damaged. 

Plea. — Not  guilty,  by  statute. 

The  case  was  tried  at  last  Hamilton  assizes,  before  McLean, 
J.  The  plaintiff  proved  that  his  vessel,  on  the  4th  of  July 
last,  entered  the  channel  on  their  way  from  Burlington  Bay 
to  Dundas ; the  wind  was  east,  and  the  schooner  was  under 
foresail  and  standing  jib.  On  approaching  the  bridge,  the 
master  took  a horn  and  began  to  blow  it,  being  the  usual  signal 
to  swing  the  bridge.  She  was  going  about  1 J or  2 miles  an 
hour.  Continued  blowing  to  within  hailing  distance  of  the 
bridge ; continued  to  call  out,  till  the  vessel  got  close  to  the 
bridge.  Before  she  reached  the  entrance  of  the  old  channel, 
a train  crossed  the  bridge,  saw  persons  on  the  bridge,  but  no 
notice  taken  of  their  call.  An  anchor  was  let  go,  some  fifty 
or  one  hundred  yards  from  the  bridge  ; it  dragged,  and  the 
vessel  went  stem  on  to  the  bridge,  carrying  away  her  masts, 
&c.  Just  as  they  struck,  a man  on  the  bridge  said  they  could 
not  open  it.  They  had  not  time  to  shorten  sail  after  the 
anchor  dragged  ; they  expected  the  bridge  would  be  opened. 
Neither  the  mate  or  captain,  nor  as  it  seemed,  any  of  the 
crew  had  ever  been  through  the  channel  before. 

This  was  the  plaintiff’s  case. 

For  the  defence,  it  was  objected  that  no  duty  was  cast  on 
the  defendants  to  open  the  bridge. 

The  defendants  called  the  bridge  tender,  who  proved  that 
he  kept  entry  of  time  of  each  vessel  passing;  that  plaintiff ’s 
vessel  struck  at  8.49  a.m. ; that  there  were  then  four  trains 
due,  one  due  at  8.40,  passed  at  8.45  ; another  due  at  8.55  ; 
another  due  at  8.56,  and  another  at  9.10.  She  struck  at  Si- 
minutes  after  the  train  had  passed.  It  takes  18  minutes  to 
68  C.  P.  6 
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swing  and  close  the  bridge,  even  if  a vessel  was  ready  to  pass 
without  delay  ; it  was  witness’  duty  to  open  the  bridge  only 
when  it  could  be  done  safely ; a large  ball  is  raised  on  a pole 
16  feet  high,  standing  on  top  of  an  embankment,  visible  to 
all  vessels  as  a signal  that  vessels  could  not  pass.  This  sig- 
nal was  put  up  when  the  vessel  was  within  three  quarters  of 
a mile  from  the  bridge,  and  was  up  when  she  struck  ; heard 
the  horn  blowing,  and  immediately  put  up  signal ; vessels 
generally  anchor  at  greater  distance  than  this  vessel  did,  or 
go  so  slowly  that  a line  may  be  put  out.  It  can  be  seen  a 
mile  off  on  board  a vessel  if  the  bridge  be  open  or  not.  A 
train  crossed  ten  minutes  after  she  struck;  heard  them  calling 
to  open  the  bridge,  about  two  hundred  yards  off.  That  the 
vessel  was  sailing  pretty  fast.  The  bridge  tender’s  assistant 
gave  similar  evidence.  Defendant’s  testimony  throws  a doubt 
on  the  plaintiff  having  dropped  or  dragged  his  anchors. 

We  understand  that  the  case  went  to  the  jury  on  its  merits, 
with  a direction  that  if  the  plaintiff  by  his  negligence  sub- 
stantially contributed  to  the  accident,  he  could  not  recover. 
The  jury  found  for  defendants. 

In  Michaelmas  Term,  Galt  obtained  a rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside  “upon  the  law  and 
evidence,  and  for  misdirection  in  the  learned  judge  directing 
the  jury  that  the  defendants  were  justified  in  keeping  the 
swing  bridge  closed,  and  also  on  affidavits  as  to  the  absence 
of  certain  witnesses  for  plaintiff. 

In  Hilary  Term,  Gwynne.  Q.C.,  shewed  cause. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  consider  that  the  plaintiff’s  affidavit  discloses 
any  sufficient  reason  to  warrant  our  interference. 

It  seemed  agreed  on  the  argument  that  the  swing  bridge  over 
the  channel  was  lawfully  placed  and  used  by  the  defendants 
for  the  purposes  of  their  railway.  Several  legal  questions 
were  suggested,  especially  as  to  whether  the  plaintiff  could 
look  at  all  to  the  railway  company,  or  can  have  any  recourse 
except  against  the  Desjardins  Canal  Company,  whose  chan- 
nel he  was  using.  We  think  it  unnecessary  to  discuss  these 
points.  On  a direction,  such  as  it  is  conceded  was  given  to 
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the  jury,  we  cannot  but  consider  this  verdict  fully  warranted 
for  the  defendants,  and  we  do  not  see  how  the  learned  judge 
could  have  properly  told  the  jury  that  the  defendants  were 
bound  whenever  a vessel  approached  to  open  the  bridge, 
without  reference  to  the  requirements  of  their  own  traffic  in 
the  passing  of  trains.  It  is  impossible,  we  consider,  on  the 
evidence  adduced  to  conclude  otherwise  than  that  the  plain- 
tiff, by  his  own  neglect,  contributed  most  substantially  to,  if 
he  did  not  altogether,  cause  the  accident  in  question.  He 
had  the  advantage  of  having  his  case  sent  to  the  jury  on 
the  broad  question,  unembarrassed  by  legal  difficulties. 

Rule  discharged. 


Hyde  v.  Gooderham  et  al. 

Smallness  of  damages — Misdirection. 

In  an  action  on  the  case  the  damages  are  generally  in  the  discretion  of  the  jury, 
and  the  bare  fact  of  the  amount  awarded  appearing  small,  or  not  easily  to  be 
reconciled  with  any  particular  hypothesis  of  calculation,  is  not  a ground  for 
the  court  disturbing  the  deliberate  verdict  of  a jury  where  there  has  been  no 
misdirection  by  the  judge. 

This  case  was  tried  before  the  Chief  J ustice  of  this  court 
at  the  assizes  held  in  the  City  of  Toronto,  in  January,  1856. 
A new  trial  was  moved  for  and  granted  in  Hilary  term,  19 
Vic.  On  that  trial  plaintiff  proceeded  as  well  for  damages 
for  not  advancing  money  to  the  plaintiff  pursuant  to  the 
terms  of  his  letter  to  them  of  23rd  December,  1854,  as  for 
improperly  sending  forward  in  the  month  of  February,  1855, 
a quantity  of  flour  (3,060  barrels)  to  Boston  for  sale  on  his 
account  against  his  will,  whereby  he  was  deprived  of  great 
gains,  &c.,  the  expense  of  transport  being  much  increased. 
This  action  being  in  fact  an  action  on  the  case  for  the 
matters  set  forth  in  the  second  breach  referred  to  in  the 
judgment  of  this  court  granting  the  new  trial. 

The  cause  was  again  taken  down  for  trial  at  the  last  spring 
assizes  before  Burns,  J.  At  that  time  the  jury  could  not 
agree.  It  was  again  tried  before  Richards , J.,  at  the  last 
(winter)  assizes  of  Toronto,  before  a special  jury  of  mer- 
chants, struck  at  the  instance  of  the  plaintiff.  The  facts 
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and  documentary  evidence  put  in  and  proven  on  this  last 
trial  on  the  part  of  the  plaintiff  were  substantially  the  same 
as  those  referred  to  in  the  full  report  of  the  case  in  6 U.  C. 
C.  P.  R,  p.  21. 

The  defendants  offered  further  evidence  to  shew  that  at  or 
about  the  time  of  the  letter  of  the  23rd  of  December  was 
written,  they,  defendants,  were  in  advance  to  plaintiff  about 
£7,000.  They  also  called  witnesses  to  shew  from  the  range 
of  prices  it  was  advisable  to  ship  in  January,  1855,  and 
during  that  winter.  Plaintiff  contended  that  the  mortgage 
security  referred  to  was  a subject  of  negotiation  for  some 
time  prior  to  December,  1854,  and  any  advances  then  made 
must  have  been  made  in  reference  to  that  arrangement  and 
under  it. 

The  learned  judge  left  it  to  the  jury  to  say — 1st.  Were  the 
3,060  barrels  of  flour  shipped  to  Boston  in  February,  1855,  and 
sold  by  defendants,  received  by  them  on  the  terms  mentioned 
in  the  letter  of  the  23rd  December,  or  were  they  received  for 
the  purpose  of  applying  the  net  proceeds  on  the  previous 
indebtedness.  If  for  the  latter  purpose,  according  to  the  usual 
course  of  the  trade  had  defendants  the  right  to  send  forward 
the  flour  as  they  did,  at  that  season  of  the  year,  against  the  will 
of  plaintiff;  if  they  had  the  right,  then  find  for  defendants  as 
to  this,  if  not,  against  them  for  reasonable  damages.  2nd.  If 
the  flour  in  question  was  received  under  the  agreement,  he 
then  directed  that  plaintiff  had  the  right  to  name  the  place 
of  sale  ; in  fact  the  place  is  not  complained  of.  As  to  the 
time  of  sale,  he  ruled  for  the  purposes  of  the  trial  (giving 
leave  to  defendants  to  move  to  enter  a nonsuit  as  to  that  point) 
that  plaintiff  had  the  right  in  a reasonable  manner  to  direct 
the  time  of  sale.  If  plaintiff’s  objection  to  the  time  of  sale 
was  reasonable,  then  if  he  sustained  damage  in  consequence  of 
defendants  selling  at  that  time  against  his  will  and  contrary 
to  his  protest,  he  had  a right  to  claim  damages  for  the 
breach  of  the  agreement,  this  being  the  way  in  which  the 
plaintiff’s  counsel  himself  put  the  case  to  the  jury.  3rd,  As 
to  the  damages,  that  the  difference  between  the  net  proceeds 
per  barrel  of  this  flour  and  that  of  flour  of  the  same  quality  sold 
in  the  spring  (at  which  time  it  was  assumed  it  was  reasonable 
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that  defendant  should  sell,  and  that  plaintiff  should  assent  to 
the  sale)  would  be  the  measure  of  the  damages  per  barrel.  The 
plaintiff  put  in  his  estimate,  making  the  difference  about  12s. 
6d.  per  barrel.  This,  however,  the  learned  judge  stated  he  did 
not  consider  correct,  as  the  drawback  which  was  afterwards 
received  should  be  considered  as  part  of  the  net  proceeds  of 
the  flour ; in  this  view  the  difference  would  be  about  5s.  pur- 
rency  per  barrel.  The  net  proceeds  of  the  safes  of  flour  in 
the  spring  were  taken  as  the  data  on  which  to  base  the  esti- 
mates of  comparative  difference.  If  the  jury  had  found 
according  to  the  lower  estimate,  which  was  the  one  referred 
to  by  the  judge  in  his  discretion,  the  damages  would  have 
been  about  £750  in  this  view  of  the  case.  All  parties  seemed 
to  conduct  the  case  as  if  the  jury,  a highly  respectable  one, 
understood  the  usages  of  the  trade  in  these  matters,  and 
were  well  qualified  to  judge  of  the  case  and  decide  rightly 
between  the  parties. 

All  the  letters,  papers,  and  account  sales,  statement  of  the 
parties,  &c.,  put  in  on  either  side  were  taken  by  the  jury  to 
their  room.  They  retired  about  4 o’clock  in  the  afternoon, 
and  at  ten  o’clock  at  night  sent  in  a sealed  verdict,  which 
on  their  assembling  in  the  morning  was  opened  and  found 
to  be  for  the  plaintiff  for  £200  damages.  They  thus  took 
ample  time  to  deliberate,  and  no  doubt  well  considered  the 
whole  matter. 

In  Hilary  Term  last  Galt,  pursuant  to  leave  reservrd, 
moved  a rule  nisi  to  enter  a nonsuit  on  the  ground  that  by 
the  contract  the  defendants  were  at  liberty  to  sell  at  any 
time,  without  plaintiff’s  consent,  to  put  themselves  in  a posi- 
tion to  pay  any  of  plaintiff s notes  or  drafts  then  due  : this 
rule  was  granted. 

Magrath,  for  the  plaintiff,  also  in  the  same  term  obtained 
a rule  nisi  for  a new  trial  for  smallness  of  damages,  verdict 
been  complained  of  as  contrary  to  law  and  evidence  and  the 
judge’s  charge. 

On  the  last  day  of  term,  Connor,  Q.  C.,  shewed  cause 
against  the  rule,  which  was  supported  by  Eccles,  Q.  C. 

On  the  argument  defendants’  counsel  stated  they  did  not 
intend  to  take  out  their  rule,  which  they  had  abandoned. 
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Richards,  J.,  delivered  the  judgment  of  the  court. 

I do  not  understand  that  there  is  any  complaint  on  the 
part  of  the  plaintiff  of  misdirection.  If  the  jury,  therefore, 
were  of  opinion  that  the  3060  barrels  of  flour  were  not  re- 
ceived under  the  terms  mentioned  in  the  letter  of  the  23rd 
December,  but  on  account  of  the  previous  advances,  and  that 
defendants  had  a right  to  sell  them  to  reimburse  themselves 
those  advances  without  plaintiff’s  consent,  yet  that  it  was 
unreasonable  to  exercise  that  right  in  the  way  and  manner 
they  did,  and  they  found  for  plaintiff,  with  £200  damages 
in  consequence  ; then  I apprehend  we  are  in  no  position 
to  say  that  the  substantial  damages  found  for  the  plaintiff 
are  not  reasonable  and  as  much  as  he  ought  to  recover. 

I am  not  prepared  to  say  that  if  the  jury  gave  their  ver- 
dict on  the  other  branch  of  the  case  that  we  ought  to  disturb 
it.  The  damages  claimed,  after  all,  arise  from  the  plaintiff 
not  making  as  much  out  of  the  flour  as  he  would  have  made 
if  it  had  been  sent  forward  in  the  spring ; in  other  words 
at  the  time  the  alleged  wrong  was  committed  and  when  the 
plaintiff’s  right  of  action  accrued  his  claim  for  damages  was 
for  loss  of  prospective  profits.  The  charge  of  the  judge 
and  the  evidence  would  have  warranted  a verdict  of  a much 
larger  amount ; but  the  question  of  damages  is  one  peculi- 
arly for  the  jury,  and  we  would  not  be  justified  in  disturb- 
ing that  verdict  unless  on  the  clearest  grounds. 

This  action  is  one  of  case,  and  in  actions  on  the  case  the 
damages  are  generally  in  the  discretion  of  the  jury ; yet  as 
the  breach  of  duty  complained  of  arose  out  of  a contract,  it 
may  partake  more  of  the  character  of  an  action  for  a breach 
of  contract,  and  the  jury  would  have  been  warranted,  as  I 
have  observed,  in  giving  damages  to  a much  larger  amount  • 
but  the  plaintiff  having  elected  to  proceed  in  case,  I am  by 
no  means  certain  he  is  in  as  favourable  a position  to  move 
for  a new  trial  for  smallness  of  damages  as  he  would  have 
been  if  his  action  had  been  on  the  contract. 

I had  occasion  to  consider  the  question  of  damages  a good 
deal  in  the  cases  of  Watrous  v.  Bates  et  al.,  (two  suits,) 
(C.  P.  vol.  5,  p.  366),  and  in  one  of  those  cases  the  court  re- 
fused to  grant  a new  trial  for  smallness  of  damages  when 
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the  plaintiff’s  claim  might  have  been  considered,  as  far 
as  the  jury  were  concerned,  as  a mere  matter  of  calcula- 
tion. I then  remarked,  “ It  is  said  not  to  be  usual  to 
grant  new  trials  for  smallness  of  damages  unless  there 
has  been  some  mistake  in  point  of  law  on  the  part  of  the 
judge  who  presided,  or  in  the  calculation  of  the  figures  by 
the  jury.”  As  I have  before  observed,  there  has  been  no 
complaint  of  misdirection,  and  there  is  no  reason  for  sup- 
posing that  the  jury  made  any  mistake  in  the  calculation  of 
figures.  Taking  all  the  facts  of  the  case  into  consideration, 
they  may  not  have  considered  it  equitable  to  give  a larger 
sum  than  two  hundred  pounds  to  the  plaintiff,  and  I am  not 
prepared  to  say  that  in  that  view  of  the  case,  and  referring 
to  the  language  quoted  from  Sedgwick,  in  Watrous  v.  Bates, 
and  to  decided  cases,  that  the  verdict  should  be  disturbed. 

The  case,  moreover,  was  put  to  the  jury  by  the  plaintiff  in 
this  way,  that  his  right  to  name  the  time  must  be  exercised 
reasonably ; that  defendants  were  not  bound  to  retain  the 
flour  for  an  unlimited  time  because  plaintiff  would  not  con- 
sent to  its  sale.  In  this  view  the  jury  may  have  thought  that 
defendants  were  not  justified  in  selling  when  they  did ; but 
that  it  was  unreasonable  to  expect  defendants  to  keep  the 
flour  at  the  then  range  of  prices  until  the  time  in  the  spring, 
when  the  plaintiff  directed  the  rest  of  the  flour  to  be  sent 
forward,  and  they  may  have  on  that  basis  apportioned  the 
damages. 

On  the  whole,  then,  I do  not  think  we  can  with  propriety 
disturb  this  verdict.  Mr.  Justice  Hagarty  having  been  con- 
cerned in  this  case  when  at  the  bar,  takes  no  part  in  the 
judgment.  The  learned  Chief  Justice  is  of  opinion  there 
should  be  no  new  trial ; but  I am  alone  responsible  for  the 
language  in  which  the  judgment  of  the  court  is  pronounced. 

Per  Cur. — Rule  discharged. 
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Dale,  Administrator  of  Egan,  y.  Cool. 

Notice  of  Action. 

In  an  action  for  money  had  and  received,  brought  to  recover  the  excess . 
levied  under  an  execution,  the  court  below  having  decided  that  the 
defendant  (a  bailiff  of.  the  Division  Court)  was  entitled  to  a month’s 
notice  of  action,  under  the  provincial  statute  13  & 14  Vic.,  ch.  53,  sec. 
107,  on  appeal  to  the  Court  of  Common  Pleas  the  said  “judgment  was 
reversed.” 

Appeal  from  the  judgment  of  the  County  Court  of  the 
united  counties  of  York  and  Peel.  The  defendant,  in  the 
court  below,  moved  to  enter  a nonsuit,  pursuant  to  leave 
reserved,  on  the  ground  that  he  being  a bailiff  of  a Division 
Court  was  entitled  to  notice  of  action,  under  the  provin- 
cial statute  13  & 14  Vic.,  ch.  53,  sec.  107.  The  action  was 
money  had  and  received,  for  a sum  of  money  retained  in  his 
hands  after  satisfying  certain  executions  under  which  the 
goods  of  the  intestate  were  sold.  The ’learned  judge,  on 
the  authority  of  the  case  of  Waterhouse  v.  Keen,  4 B.  & C. 
200,  made  the  rule  absolute  for  entering  a nonsuit.  The 
appeal  was  set  down  for  argument  during  Hilary  Term  last. 
Durand,  for  appellant,  contended  that  under  the  statute  the 
defendant  was  only  entitled  to  notice  of  action  for  something 
done  in  pursuance  of  the  act : that  the  retaining  of  this 
money  could  not  be  considered  as  anything  done  under  the 
act,  for  the  act  certainly  did  not  authorise  him  to  retain  the 
money. — He  referred  to  Umphelby  v.  McLean,  1 B.  & Aid. 
42,  & Trinon  v.  Stubbs  et  al.,  1 U.  C.  347.  Eccles,  Q.  C., 
contra,  contended,  that  Waterhouse  v.  Keen  was  a clear 
authority  in  favour  of  the  defendant,  and  that  this  plaintiff 
had  brought  an  action  in  which  he  claimed  these  goods  as 
his  own,  and  was  estopped  from  shewing  them  to  be  the 
• intestate’s. — Dale  v.  Cool,  4 U.  C.  C.  P.  460. 

Richards,  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Waterhouse  v.  Keen  considered  alone  would 
seem  fully  to  warrant  the  judgment  of  the  court  below,  but 
in  some  of  the  more,  recent  cases  opinions  are  expressed 
which  are  much  more  favourable  to  the  view  of  the  law 
taken  by  the  plaintiff.  In  Davis  v.  Curling  (8  Q.  B.  286) 
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many  of  the  authorities  are  referred  to ; and  it  is  stated  in 
argument  that  Amphilly  v.  McLean  is  scarcely  consistent 
with  Waterhouse  v.  Keen  ; and  it  was  contended  by  counsel 
that  the  case  then  under  discussion  had  no  analogy  to  those 
cases  where  notice  was  not  required.  He  remarked  that  the 
cases  where  actions  are  brought  for  non-payment  of  money 
are  inapplicable  : there  nothing  is  charged  but  an  omission, 
not  a concurrence  in  a 'positive  tort.  Wightman,  J.,  in 
giving  his  judgment,  said  he  agreed  with  counsel  that  “ this 
action  is  distinguishable  from  actions  ex  contractu,  as  as- 
sumpsit for  money  had  and  received,  and  from  actions  for 
penalties,  there  the  clause  authorising  tender  of  amends 
would  not  apply.” 

The  views  of  the  judges  expressed  in  the  case  of  Charring- 
ton  v.  Johnson  (13  M.  & W.  856),  although  it  went  off  or 
another  ground,  seem  to  me  to  put  the  law  on  its  proper' 
footing.  The  defendant  a collector  of  highway  rates,  had 
in  his  hands  a balance  arising  from  the  sale  of  the  plaintiff’s 
goods,  distrained  for  the  non-payment  of  rates,  after  satisfy- 
ing the  rates  and  costs  of  distress  and  sale.  A person 
demanded  the  balance  in  the  name  of  the  plaintiff ; on  being 
asked  for  his  authority  from  plaintiff,  said  he  had  it  in  his 
pocket  but  refused  to  produce  it.  It  was  objected  there 
was  no  notice  of  action  and  no  legal  demand  of  the  surplus, 
as  required  by  the  statute  27  Geo.  III.,  ch.  20,  sec.  2,  which 
provides  that  the  surplus,  if  any,  shall  be  returned,  on 
demand,  to  the  owner  of  the  goods.  Alder  son,  Baron, 

before  whom  the  case  was  tried,  nonsuited  the  plaintiff  on 
both  grounds. 

On  the  point  of  notice  Pollock,  C.  B.,  after  adverting  to 
those  actions  in  which  a distinction  may  properly  be  drawn 
between  such  as  are  brought  for  a money  demand  proper, 
and  actions  of  tort  turned  into  the  form  of  money  de- 
mands, as  to  the  question  of  notice  of  action,  concludes  as 
follows  : “ It  is  not,  however,  necessary,  in  order  to  dispose 
of  the  rule,  to  pronounce  any  opinion  on  this  point ; but  as 
at  present  advised,  it  appears  to  me  that  notice  was  not 
necessary.” 

Baron  Alder observes.  “ As  to  the  question  of  notice, 
69  6 c.  P. 
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I confess  I was  much  struck  with  the  argument  on  the  part 
of  the  plaintiff,  and  am  disposed  to  think  I was  wrong  on 
that  part  of  the  case.” 

In  Arnold  v.  Hamel  (9  Ex.  407)  Baron  Parks  observes, 
where  notice  of  action  is  required  for  any  thing  done  “ under 
the  authority,”  or  “ in  pursuance”  of  the  act,  to  entitle  the 
defendant  to  notice,  he  is  bound  to  prove  to  the  satisfaction 
of  the  jury  that  he  acted  bona  fide,  and  had  reasonable 
ground  for  believing  that  he  was  acting  under  the  statute. 
It  was  not  suggested  at  the  time  that  defendant  refused  to 
pay  the  money  to  the  plaintiff,  that  it  was  retained  on  any 
pretence  or  colour  of  claims  for  fees  or  otherwise  as  a bailiff' 
of  the  court. 

If  in  the  case  in  the  court  below  the  defendant  had 
required  it  to  be  left  to  the  jury  to  say  if  he  had  good 
grounds  for  believing  he  was  acting  under  the  statute,  it  is 
probable  the  learned  judge  would  have  submitted  the  case 
in  that  way,  but  it  does  not  appear,  from  any  ground  sug- 
gested to  us  that  he  could,  in  retaining  the  surplus  money 
imagine  in  good  faith  that  he  was  doing  something  “ in  pur- 
suance of  the  act.” 

As  to  the  question  of  estoppel,  this  action  is  brought  by 
plaintiff  in  his  representative  character,  and  nothing  he 
might  have  asserted  for  his  personal  advantage  before  he 
became  the  representative  of  the  intestate,  could  with  pro- 
priety estop  him  in  this  action,  in  the  absence  of  any  evi- 
dence to  shew  that  the  respondent  had  been  in  any  way 
prejudiced  by  such  statements. 

On  the  whole  we  think  the  judgment  of  the  court  below, 
ordering  a nonsuit,  on  the  ground  that  in  this  action  the 
respondent  was  entitled  to  a month’s  notice  of  action,  cannot 
be  sustained ; and  that  the  said  judgment  must  be  reversed, 
and  the  said  rule  nisi  for  judgment,  in  case  of  a nonsuit, 
discharged. 


Judgment  of  court  below  reversed. 
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Whittemore  y.  Macdonell  et  al. 

Limited  partnership — Special  and  general  partners. 

The  special  partners  of  a firm,  formed  under  the  statute  12  Vic.,  ch.  75,  elected 
a board  of  directors  to  advise  the  general  partner,  the  members  of  which 
board  interfered  in  the  transaction  of  the  business  of  the  firm,  especially 
during  the  absence  of  the  sole  general  partner  in  England.  Held,  the  mem- 
bers of  the  board  lost  the  protection  of  the  act,  and  became  liable  for  the 
debts  of  the  firm. 

The  same  act  requires  the  special  partners  to  contribute  actual  cash  payment 
to  the  capital  of  the  firm,  and  that  if  any  false  statements  be  made  ini  the 
certificate  filed  all  the  partners  are  to  be  liable  for  the  debts  of  the  firm.  One 
of  the  special  partners  paid  his  share  by  bills  of  exchange,  the  sum  specified, 
in  the  certificate  as  cash.  Held,  the  special  partners  became,  in  consequence, 
liable  for  the  debts  of  the  firm. 

Declaration  filed  the  23rd  of  December,  1856.  1st  count, 
on  a promissory  note  for  £30,  dated  the  5th  of  January, 
1855 ; 2nd  count,  on  a promissory  note  for  £153,  dated 
the  15th  March,  1855 ; 3rd  count,  on  a promissory  note  for 
£144,  dated  the  5th  of  April,  1855,  all  three  notes  payable 
to  the  plaintiff.  Each  defendant  separately  pleaded  non 
fecit,  and  payment. 

The  case  was  tried  in  January  last,  at  Toronto,  before 
Hagarty,  J.  The  following  facts  appeared : In  1850  a 
partnership  was  formed,  under  the  name  and  style  of  Donald 
Bethune  and  company,  under  the  statute  12  Vic.,  ch.  75. 
Donald  Bethune  was  the  sole  general  partner.  Both  the 
defendants,  and  many  other  persons,  were  special  partners. 
The  partnership  “were  steamboat  owners  and  common  carriers. 
The  defendants  each  took  stock,  and  held  it  from  the  begin- 
ning of  the  business  until  the  steamboats  were  all  finally  sold 
off  in  July,  1855.  The  special  partners  elected  a board  of 
directors,  to  advise  Donald  Bethune,  who  managed  the 
business  until  he  left  the  country  in  December,  1853.  The 
last  election  of  directors  was  in  the  spring  of  1853.  The 
same  persons  were  directors  throughout,  and  the  defendants 
were  two  of  them.  On  the  24th  of  March,  1852,  a meeting 
of  these  directors  took  place  about  appointing  a steward  i 
the  defendant  Bowes  was  in  the  chair.  A resolution  was 
passed : that  John  Smith  be  appointed  steward  of  the  Prin- 
cess Royal  for  the  purpose  of  providing  for  the  passengers 
on  board. 

On  the  2nd  of  February,  1853,  a resolution  of  the  directors 
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was  passed,  both  of  the  defendants  being  present,  relative 
to  painting  the  “ Princess  Royal,”  as  follows : “ That  Mr. 
Alexander  Hamilton  be  employed  to  paint  the  ‘ Princess 
Royal/  at  the  same  rate  per  day  as  given  to  Messrs.  Carr 
and  March.” 

Before  Donald  Bethune  left  for  England  he  executed  a power 
of  attorney,  authorising  George  B.  Holland,  who  was  a special 
partner,  to  sign  notes  and  transact  the  business.  He  was 
called  as  a witness,  and  stated  that  he  signed  these  notes 
“ D.  Bethune  & Co.,  by  G.  B.  Holland,  agent,”  under  this 
power.  They  were  all  given  for  the  insurance  of  the  boats 
belonging  to  the  firm.  He  said  that  defendant  Bowes,  as 
he  thought,  did  not  attend  meetings  of  the  directors  after 
Bethune  left,  and  perhaps  not  for  six  months  before,  but  the 
witness  never  knew  or  was  satisfied  of  his  withdrawal : 
that  he  (witness)  acted  under  the  direction  of  the  board  of 
directors  in  transacting  the  business,  giving  notes,  &c.  The 
witness  received  several  letters  from  D.  Bethune  on  the 
business,  which  he  generally  shewed  to  defendant  Macdonell, 
and  to  Mr.  Patterson,  another  director ; and  he  remitted 
money  to  Bethune  with  their  knowledge,  but  not  by  their 
order.  They  dealt  with  some  of  the  steamers,  contrary  to 
the  wishes  of  D.  Bethune,  expressed  in  some  of  these  letters. 
The  defendant  Bowes  was  aware  Holland  was  giving  notes 
under  this  power,  for  Holland  gave  some  to  him  under  it;  and 
he  had  also  given  orders,  as  a private  person,  according  to  Mr. 
Holland’s  testimony,  to  give  free  passage  on  board  some  of 
these  boats  to  poor  people.  The  whole  business  of  the  com- 
pany was  running  steamboats  up  and  down  lake  Ontario  to 
carry  freight  and  convey  passengers:  they  bought  vessels  for 
this  purpose,  and  sold  them  when  they  ceased  to  want  them. 
There  were  two  instruments  or  certificates  of  the  co-partner- 
ship filed.  In  the  first,  James  Brown  was  stated  to  have 
subscribed  £250  stock ; but  he  did  not  sign  it,  nor  become  a 
stockholder.  Some  of  the  stockholders  gave  notes,  instead 
of  paying  money  down.  The  defendant  Bowes  gave  his 
note  at  six,  twelve,  and  eighteen  months,  or  thereabouts, 
for  his  stock;  the  last  fell  due  in  July,  1851,  though  the 
boats  began  running  in  March,  1850.  Some  of  the  stock- 
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holders  gave  their  notes,  which  they  afterwards  paid,  not  in 
money,  but  in  work.  On  the  12th  August,  1850,  the 
second  certificate  was  filed  : Brown’s  name  does  not  appear 
in  that.  This  certificate  does  not  refer  to  the  former  one : 
there  are  several  names  in  the  first  not  in  this.  The  com- 
pany was  in  operation  when  the  second  certificate  was  filed : 
there  was  no  new  issue  or  taking  of  stock  : the  defendants 
executed  both.  In  August,  1855,  a notice  of  dissolution 
was  published,  not  executed,  however,  by  all  the  parties  at 
its  date.  The  defendant  Macdonell  was  also  examined, 
and  stated,  that  though  Bowes  did  not  attend  the  meetings 
of  the  directors,  in  consequence  of  some  personal  difference 
with  some  of  them,  yet  he,  Macdonell,  consulted  with  him 
down  to  the  sale  of  the  vessels,  and  that  he  consented  to 
the  sale  and  approved  of  it : that  defendant  Bowes  said  in 
reference  to  the  sales  of  the  boats  in  1854,  he  was  anxious 
to  get  the  concern  closed  ; and  he  gave  his  consent  to  each 
sale  to  Macdonell.  He  also  stated  that  the  object  of  the 
committee  was  to  advise  only  : that  he  intended  to  keep 
within  bounds.  He  knew,  both  before  and  after  Bethune 
left,  that  Holland  was  in  the  habit  of  giving  notes  for  carry- 
ing on  the  business  of  the  company.  Any  salary  that  Hol- 
land had  was  all  settled  with  Bethune. 

Upon  this  evidence  it  was  left  to  the  jury  to  say,  whether 
the  defendant  had  transacted  the  business  of  the  partnership ; 
and  interfered  therein  as  managing  and  carrying  it  on,  not 
merely  advising  as  to  its  management ; and  if  they  were  of 
that  opinion,  to  find  for  the  plaintiff.  But  if  they  found 
for  the  defendants  on  this  question,  then  leave  was  reserved 
to  the  plaintiff  to  move  to  enter  a verdict  for  him,  if  the 
court  should' be  of  opinion  that  in  the  formation  of  the  com- 
pany there  were  false  statements  which  would  deprive  them 
of  the  statutory  protection,  the  court  on  this  point  to  draw 
conclusions  from  the  evidence,  as  a jury  might.  The  jury 
found  for  the  plaintiff  £359  6s.  4d. 

In  Hilary  Term  Wilson,  Q.  C.,  obtained  a rule  nisi  for  a 
new  trial,  on  the  law  and  evidence,  and  for  misdirection. 
He  insisted  that  Holland’s  sole  authority  was  derived  from 
Bethune,  who,  though  he  might  make  him  his  agent  and 
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attorney,  for  the  purpose  of  binding  him,  yet  could  not 
delegate  to  him  any  authority  to  bind  the  special  partners, 
Bethune  having  only  a power  to  be  exercised  by  himself, 
and  not  by  a substitute. 

S.  Richards  shewed  cause.  The  defendants  knew  that 
Holland  was  conducting  the  business  and  signing  the  name 
of  the  firm,  D.  Bethune  & Co.,  from  the  time  that  Bethune 
left  the  province.  This  would  be  binding  on  them,  at  all 
events,  if  they  were  general  partners  by  their  own  conduct, 
incurring  such  a liability  by  a disregard  of  the  provisions 
of  the  14th  section  of  the  statute  ; and  there  was  no  misdi- 
rection in  leaving  this  question  to  be  decided  by  the  jury,  for 
it  arose  upon  the  evidence.  He  contended  that  this  defence 
must  fail,  on  the  ground  that  the  defendants  either  had  not 
brought  themselves  within  the  scope  of  the  act  by  the  cha- 
racter of  their  business,  or  because  they  had  not  obeyed  the 
directions  of  the  act  as  to  subscribing  and  paying  stock. — 
He  referred  to  10  Barr.  Pennsylvania  State  Reps.,  and  to 
Collier  on  Partnerships,  sec.  99,  ch.  103. 

Wilson,  contra,  argued  that  though  Holland  had  made 
himself  a general  partner  by  his  acts,  yet  this  gave  him  no 
authority  as  to  others  : that  Bethune  was  the  only  general 
partner  known  to  the  special  partners,  and  with  power  to 
sign  for  the  firm,  and  could  not  delegate  that  power  to 
another.  He  insisted  that  the  business  carried  on  came 
within  the  fair  meaning  of  the  act.  As  to  the  non-payment 
of  the  stock  in  money  at  once,  he  said,  if  the  money  was 
actually  paid  in,  that  from  the  time  of  such  payment,  at  all 
events,  it  made  all  right : and  that  a payment  in  work  was 
the  same  thing  in  effect  as  first  paying  the  money  and  then 
receiving  it  back  for  work  done. — He  cited  an  American 
report,  The  Maidson  County  Bank  v.  Gould,  5 Hill,  309  ; 
Owen  v.  Van  Uster,  10  C.  B.  318 ; Nicholls  v.  Diamond, 
9 Exch.  154. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court.  ( a ) 

The  statute  12  Vic.,  ch.  75,  sec.  1,  authorises  the  forma- 
tion of  limited  partnerships  in  Upper  Canada  for  the  trail - 


(a)  See  Bowes  and  Hall  v.  Holland  et  al.,  14  Q.  B.  U.  C.  316. 
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s action  of  any  mercantile,  mechanical,  or  manufacturing 
business  within  Upper  Canada,  but  excludes  banking  or  mak- 
ing insurances ; (S.  1)  such  partnerships  to  consist  of  one  or 
more  persons,  who  shall  be  called  general  partners,  and  who 
shall  be  liable  as  general  partners  now  are  by  law,  and  of 
one  or  more  persons  who  shall  contribute  in  actual  cash 
'payments  a specific  sum  as  capital  to  the  common  stock, 
who  shall  be  called  special  partners,  and  who  shall  not  be 
liable  for  the  debts  of  the  partnership  beyond  the  amount 
contributed  by  each  to  the  capital.  (S.  2)  Only  the  general 
partners  can  transact  the  business,  and  sign  for  it,  and  bind 
it.  (S.  3)  The  parties  are  to  sign  a certificate,  shewing  the 
name  of  the  co-partnership,  the  general  nature  of  the 
intended  business,  the  names  of  all  the  partners,  general 
and  special,  distinguishing  each  class;  the  amount  of  capital 
contributed  by  each  special  partner,  the  date  of  commencing 
the  co-partnership,  and  its  proposed  duration.  Provision  is 
made  for  filing  and  recording  this  certificate  (S.  4) ; and  until 
this  is  done,  no  such  partnership  shall  be  deemed  to  have 
been  formed ; and  if  any  false  statement  be  made  in  the 
certificate,  all  the  partners  shall  be  liable  for  the  engage- 
ments of  the  partnership  as  general  partners.  (S.  7)  Suits  in 
relation  to  the  business  of  the  partnership  may  be  brought 
and  conducted  by  and  against  the  general  partners,  in  the 
same  manner  as  if  there  were  no  special  partners.  (S.  11)  No 
part  of  the  sum  contributed  by  a special  partner  shall  be 
withdrawn  by  him,  or  paid  or  transferred  to  him  during  the 
continuance  of  the  partnership.  (S.  1 2)  Special  partners  may 
examine  into  the  concerns,  and  advise  as  to  their  manage- 
ment, but  they  shall  not  transact  any  business  on  account 
of  the  co-partnership,  nor  be  employed  for  that  purpose  as 
agent,  attorney,  or  otherwise  ; and  if  any  special  partner 
interfere  contrary  to  these  provisions  he  shall  be  deemed  a 
general  partner.  (S.  14)  The  general  partners  are  to  account 
to  each  other  and  to  the  special  partners.  (S.  15)  No  disso- 
lution to  take  place  before  the  time  mentioned  in  the  certifi- 
cate until  a notice  filed,  and  published  in  certain  papers.  (S.  17) 
The  position  of  a special  partner  is  very  analogous  to  that 
of  the  holders  of  stock  in  an  incorporated  company,  only  by 
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a disregard  of  the  provisions  of  the  act  they  may  make  them- 
selves liable  as  general  partners.  The  language  of  the  act 
is  quite  unequivocal  as  to  the  effect  of  such  disregard  on  the 
interests  and  liability  of  the  special  partner.  There  may  be 
more  room  for  question  whether  he  obtains  all  the  powers  of 
a general  partner,  as  defined  in  section  3,  by  interference  in 
the  transaction  of  business : the  words  are  (sec.  14),  “ he 
shall  be  deemed  a general  partner.”  The  inclination  of  my 
mind  is  to  hold  that  he  merely  incurs  the  liability  of  a 
general  partner,  without  acquiring  his  authority.  The  de- 
cision of  this  case,  however,  does  not  depend  upon  that  point. 

It  is  the  plain  intent  of  the  act  that  the  general  partners 
should  have  the  actual  management  of  the  concern  : that  they 
should  be  persons  to  whose  skill,  knowledge  of  business,  and 
integrity,  the  special  partners  are  willing  to  entrust  their 
capital  in  the  particular  business.  All  they  can  do  is  to 
examine  into  the  state  and  progress  of  the  partnership  con- 
cerns, and  advise  on  their  management,  and,  if  dissatisfied, 
endeavour  to  bring  about  a dissolution.  But  they  can 
neither  join  the  general  partners  in  the  transaction  of  the 
business,  and  still  less  by  assuming  the  direction  can  they 
reduce  the  nominal  general  partners  to  the  position  of  clerks 
or  employees,  without  forfeiting  the  protection  of  limited 
liability  and  becoming  responsible  for  all  the  debts  of  the 
concern.  I have  a very  strong  impression  that  the  conduct 
of  those  of  the  special  partners  who  acted  as  what  they  call 
directors,  would  be  found  sufficient  to  charge  them  as  general 
partners.  The  acts  done,  as  apparent  on  the  minute-book 
produced,  amount,  it  seems  to  me,  to  an  interference,  con- 
trary to  the  provisions  of  the  act.  In  this  particular  the 
case,  as  to  the  defendant  Macdonell,  seems  to  me  quite 
clear.  There  is  some  difference  as  to  the  facts  with  regard 
to  the  defendant  Bowes. 

But  there  is  one  point  on  which  I really  see  no  reason  for 
doubt,  and  it  seemed  to  me  the  learned  counsel  for  the  de- 
fendants felt  this  in  the  course  of  his  very  able  argument. 

The  second  section  requires  the  special  partners  to  contri- 
bute, in  actual  cash  'payments , a specific  sum,  as  capital  to 
the  common  stock ; and  the  fourth  section  requires  that  the 
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certificate,  which  answers  to  some  extent  the  purposes  of  a 
partnership  deed,  and  of  a stock-book,  shall  contain  “ the 
amount  of  stock  which  each  special  partner  shall  have  con- 
tributed,” i.  e.,  in  actual  cash ; and  the  seventh  section 
enacts,  that  if  any  false  statement  be  made  in  such  certi- 
ficate, all  the  persons  interested  in  such  partnership  shall 
be  liable  for  all  the  engagements  thereof  as  general  partners; 
and  no  such  partnership,  i.  e.,  one  wherein  some  ofUhe 
parties  incur  only  a limited  liability,  shall  be  deemed  to 
have  been  formed  until  such  certificate  shall  have  been 
made,  certified,  &c.  The  protection  of  those  who  may  deal 
with  such  a partnership  renders  necessary  so  stringent  an 
enactment,  that  third  parties  may  have  the  opportunity  of 
learning  what  statements  such  partnership  puts  forth,  and 
may  feel  safe  in  relying  on  their  truth. 

Now  it  is  not  denied  that  the  defendant  Bowes  did  not, 
when  he  signed  the  certificate,  contribute,  in  an  actual  cash 
payment,  the  sum  specified  by  him  in  subscribing.  A sub- 
sequent payment,  six,  twelve,  or  eighteen  months  after  he 
signed,  or  after  the  certificate  was  recorded,  would  not  be  a 
compliance,  either  with  the  letter  or  the  spirit  of  the  act ; 
and  there  were  other  cases  of  special  partners  who  did  not 
go  as  far  as  he  did,  in  a subsequent  compliance  with  the 
requisition  to  contribute  by  an  actual  cash  pajmient.  It 
was  argued,  that  it  would  be  extremely  hard  upon  those 
who  signed  their  names  first  as  special  partners,  and  paid 
their  money,  to  hold  that  they  became  general  partners 
through  the  misconduct  of  subsequent  partners,  who  signed 
but  did  not  pay.  But  the  language  of  the  act  is  plain  : it 
imposes,  in  this  respect,  a duty  bn  each  party  signing  to  see 
that  before  the  certificate  is  recorded  it  contains  no  false 
statement. 

Upon  this  ground,  without  reference  to  any  other,  I think 
both  the  defendants  and  Holland  were  general  partners;  and 
this  general  proposition  being  established,  there  is  enough 
proved,  as  to  the  conduct  both  of  Bowes  and  Macdonell, 
after  Bethune  left,  to  justify  any  jury  in  finding  that  they 
recognised  him  as  having  authority  to  sign  the  partnership 
name,  and  that  he  signed  it  in  these  instances  for  partner- 
ship purposes. 

I think,  therefore,  the  rule  should  be  discharged. 

70  6 c.  p. 
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ACTION.  | 

See  Trespass— Sheriff,  1.— No- 
tice, 3. 

Right  to  successive .] — See  Cove- 
nant, 2. 

Continuous  cause  of.'] — See  Rail- 
way, 5. 

Notice  of.] — See  Corporation 
(Municipal). 

On  the  case.] — See  Declaration. 


ADMINISTRATOR. 

Promise  to  pay  debt  of  intestate — 
Conditional.] — Where  in  an  action 
on  a promissory  note  against  defen- 
dant as  administrator  of  the  maker, 
who  died  before  the  note  fell  due, 
it  was  left  to  the  jury  to  say  on  the 
whole  evidence  whether  defendant 
at  any  time  after  the  note  was  due 
promised,  without  condition  or 
qualification,  or  only  in  reference 
to  the  assets  of  the  estate  of  the  in- 
testate, to  pay  the  note ; and  the 
jury  having  found  for  the  defen- 
dant, the  court  refused  to  disturb 
such  finding.  Adams  v.  Capner, 
277. 


ADULTERY. 
See  Dower,  2. 


AGENCY. 
See  Commission. 


AGREEMENT. 

Performance  of]  — See  New 

Trial,  1. 

Under  Statute  of  Fraud.] — See 
Contract. 

1.  Under  seal — Plea  of  substi- 

tuted parol  agreement.] — 1.  To  a 
declaration  upon  a sealed  agree- 
ment to  build  a vessel  for  plaintiff, 
of  a certain  size  and  according  to 
a certain  model,  by  a certain  day, 
<fcc,  defendant  pleaded,  that  he 
procured  materials ; and  before 
breach  of  the  agreement  he,  the  de- 
fendant, was  ordered  by  plaintiff  to 
build  a ship  or  vessel  of  larger  size  ; 
and  that  he,  in  pursuance  of  plain- 
tiff’s directions  and  by  his  order 
4nd  request,  did  erect  and  build 
such  larger  vessel,  and  was  conse- 
quently compelled  to  take  a longer 
time,  which  is  the  breach  com- 
plained of.  Held , that  such  plea 

was  no  answer  to  the  declaration. 
Gaskin  v.  Counter , 99. 

2.  Parol  — Railway  crossing.] — 
A right  to  cross  the  land  on  which 
a railway  is  constructed  will  not 
pass  by  a parol  agreement.  Mills 
v.  Hopkins , 138. 
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3.  Lease  — Surrender.]  — An 
agreement  in  writing,  whereby 

A.  agreed  to  rent  a store  and 
premises  to  B.  for  the  term  of 
three  years  from  date  for  the  sum 
of  £50  per  annum,  with  taxes ; 
rent  to  be  paid  quarterly  during  oc- 
cupation : B.  to  expend  £25  in  im- 
provements : signed  by  both  par- 
ties and  dated,  is  a lease,  and  not  a 
mere  agreement  for  a lease.  Held 
also,  that  such  lease  was  not  surren- 
dered by  operation  of  law,  by  A. 
afterwards  agreeing  by  agreement 
in  writing  to  sell  the  premises  to 

B.  upon  certain  terms  and  condi- 
tions to  be  afterwards  completed ; 
none  of  which  was  done  by  B.  at 
the  time  appointed  by  the  agree- 
ment, nor  was  he  ready  to  do  so. 
Benjamin  Grant  v.  John  Lynch , 178. 

ALTERED  BOUNDARY. 

See  Boundary,  2. 

ALIENATION. 

See  Devise. 


AMENDMENT. 

See  Estoppel. 

APPEAL. 

See  County  Court. 

ARBITRATION. 

An  award  executed  by  two  as- 
senting arbitrators  (of  three  ap- 
pointed) at  different  times  and 
places,  and  after  the  time  for  mak- 
ing the  award  had  expired,  cannot 
be  supported.  The  authority  of  an 
arbitrator  after  he  has  executed  an 
award  is  at  an  end,  and  he  has  no 
power  thereafter  to  alter  or  amend 
such  award.  Helps  v.  Roblin,  52. 


ASSAULT. 

See  Riot. 

And  Battery.]  — Plaintiff  and 
defendant’s  lands  adjoined  each 
other,  being  separated  by  an  old 
fence,  which  though  decayed  and 
fallen  had  remained  from  the 
time  of  its  erection,  upwards  of 
twenty  years.  The  lines  were 
properly  run  out  by  a surveyor, 
when  it  was  ascertained  that  plain- 
tiff’s fence  should  be  put  some 
distance  upon  the  land  in  defen- 
dant’s possession,  which  according 
to  the  evidence  defendant  had 
agreed  to,  if  he  could  obtain  a cor- 
responding quantity  of  land  on  the 
other  side  of  the  lot,  which  the 
owner  on  the  trial  swore  he  had 
consented  to  give  to  defendant. 
Plaintiff  went  upon  the  land  so 
given  up  by  defendant,  and  erected 
a portion  of  a fence  along  the  new 
line,  which  defendant  pulled  down, 
and  assaulted  plaintiff  and  beat 
him.  Held , that  there  was  evidence 
to  go  to  the  jury  sufficient  if  be- 
lieved to  warrant  a finding  that 
plaintiff  entered  with  defendant’s 
consent,  and  therefore  plaintiff  was 
lawfully  on  the  locus  in  quo.  Curtiss 
v.  Townsend  et  al.,  255. 

ASSIGNMENT. 

Fraudulent  — Hew  trial.] — The 
defendant  seized  certain  goods  in 
possession  of  plaintiff  upon  a writ 
of  attachment  against  an  abscond- 
ing debtor  (from  whom  the  plaintiff 
claimed  by  purchase,)  at  the 
suit  of  B.  & 0.  Upon  trover 
brought,  and  a verdict  rendered  in 
favour  of  plaintiff  for  the  estimated 
value  of  the  goods,  a new  trial  was 
granted  upon  a rulej  nisi  therefor, 
the  jury  having  apparently  ren- 
dered their  verdict  against  the 
weight  of  evidence,  and  upon  an 
erroneous  desire  to  restore  money 
actually  paid  to  give  colour  to  a 
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fraudulent  transfer,  while  the  fraud 
apparent  on  the  face  of  the  transac- 
tion rendered  it  illegal.  A second 
verdict  being  rendered  for  plaintiff 
on  same  facts,  the  court  refused  to 
grant  a new  trial.  Wight  v.  Moody , 
Sheriff,  et  al. , 502. 

ASSUMPSIT. 

See  Limitations  (Statute  of). 

1.  In  assumpsit  on  a special 
agreement  between  plaintiff  and 
defendants,  whereby  defendants 
agreed  to  supply  plaintiff  with 
whatever  funds  he  should  require 
for  carrying  on  his  business  (miller, 
&c.),  not  exceeding  &c.,  to  be  se- 
cured by  the  promissory  notes  of 
plaintiff,  and  warehouse  receipts 
for  the  flour,  which  flour  was  to  be 
sold  by  defendants  as  agents  and 
commission  merchants  in  any 
market  plaintiff  might  think  pro- 
per, and  that  plaintiff  should  give 
a mortgage  to  defendants  on  his 
mill  as  collateral  security ; Aver- 
ment of  breach,  that  although 
plaintiff  had  made  the  mortgage  on 
his  mills  to  defendants  as  a con- 
tinuing collateral  security,  and  was 
ready  to  give  his  promissory  notes 
and  the  warehouse  receipts  for  flour, 
and  did  deliver  warehouse  receipts 
for  all  the  flour  he  had  delivered, 
and  although  defendants  advanced 
a small  sum,  yet  that  defendants 
would  not  make  any  further  ad- 
vances, by  means  whereof  plaintiff 
has  been  unable  to  do  such  an  ex- 
tensive business  as  he  might  have 
done,  and  had  lost  the  profits  he 
might  have  made  thereby.  Second 
count,  alleging  a breach  of  the  con- 
tract in  selling  flour  against  plain- 
tiff’s will  at  Boston,  on,  &c.,  where- 
by said  flour  brought  a much  less 
price,  and  plaintiff  was  put  to  great 
expense,  commission,  freight  and 
charges  on  the  same.  To  which 
defendants  pleaded,  traversing  the 
several  averments  in  the  declara- 


tion, and  pleas  of  a substituted  spe- 
cial agreement.  After  verdict  for 
plaintiff  on  the  first  count  <£3030, 
and  on  the  second  for  £2237  12s. 
6d. — Held , that  there  should  be  a 
new  trial : that  as  to  the  first  count, 
the  damages  were  not  warranted  by 
the  evidence,  there  being  no  re- 
quest of  any  specific  sum  proved, 
and  that  general  evidence  of  plain- 
tiff’s asking  for  and  failing  to  ob- 
tain advances  were  not  sufficient : 
that  under  the  facts  as  proved  the 
mortgage  of  the  mill  is  not  to  be 
treated  as  superseding  the  parol 
agreement,  or  as  shewing  a different 
agreement  from  that  evinced  by  the 
letters  : that  the  defendants  were 
entitled,  subject  to  the  plaintiff’s 
choice  of  market,  to  reimburse 
themselves  for  advances  already 
made,  by  the  sale  of  all  such  flour 
as  they  had  obtained  delivery  or- 
ders for  from  plaintiff.  Hyde  v. 
Gooderham  et  al.,  21. 

2.  Partnership.] — Where  a ques- 
tion of  fact  has  been  properly  left 
to  the  jury  the  court  will  not  dis- 
turb the  verdict.  Lizars  v.  Farrell , 
276. 


ATTORNEY. 

Liability  of.] — See  Negligence. 

1.  Evidence  by — Dower-tenant  in 
— Right  to  disclose  his  title  deeds — 
Secondary  Evidence.]  — A defen- 
dant, tenant  in  dower,  is  not  com- 
pellable to  give  evidence  of  the 
contents  of  the  title  .deeds,  &c.,  un- 
der which  he  claims.  An  attorney 
is  not  obliged  to  answer  as  to  the 
contents  of  deeds,  &c.,  placed  in 
his  hands  by  a defendant  for  the 
purposes  of  his  defence.  The  seizin 
of  a husband  when  he  takes  an  es- 
tate in  fee  and  immediately  mort- 
gages it  to  secure  a portion  of  the 
purchase  money,  is  sufficient  for 
the  wife’s  right  of  dower  to  attach 
upon  it.  Copies  of  memorials  cer- 
| tified  by  the  registrar  to  be  true 
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copies  of  memorials  in  his  office, 
are  evidence  of  the  contents  of  the 
deeds.  Lynch  v.  O'Hara , 259. 

2.  Liability  of — Special  damage 
— Measure  of  damage.]  — An  at- 
torney endorsing  a writ  of  posses- 
sion issued  in  an  ejectment,  the 
proceedings  on  which  were  ulti- 
mately set  aside  for  irregularity. 
Held  liable  for  the  trespass  com- 
mitted by  the  sheriff  in  executingthe 
same.  In  the  removal  of  the  plain- 
tiff s goods  by  the  sheriff  the  plain- 
tiffs loom  was  taken  down  and 
injured,  but  the  possession  was  re- 
stored to  him  with  the  other  goods, 
Held,  that  he  was  not  entitled  to  re- 
cover damages  for  the  loss  of  time 
and  work  consequent  on  his  not 
having  repaired  the  loom,  and  that 
the  true  measure  of  damages  could 
not  have  exceeded  the  value  of  the 
article  damaged  at  the  time  of  the 
trespass,  and  compensation  for  any 
temporary  inconvenience  occasioned 
by  its  sudden  removal.  Benson  v. 
Connor,  356. 


AUCTIONEER. 

Lien  of,  for  charges.]  — Held, 
that  an  auctioneer  has  no  lien  on 
maps  left  with  him  for  the  pur- 
pose of  selling  land  thereby — 
such  plans  being  not  looked  upon 
in  the  same  light  as  title  deeds, 
which  are  quasi  part  of  the  land. 
Blackburn  et  al.  v.  Macdonald  et  al., 
380. 

AVERMENT. 

See  Demurrer. 

BAIL. 

See  Recognizance. 

Discharge  of.]— See  Replevin,  2. 

BILL  OF  EXCHANGE. 

A cceptance  of- — Presentment— Protest.] 
In  assumpsit  by  plaintiffs  as  en- 


dorsees of  a promissory  note  against 
defendant  as  maker,  defendant 
pleaded  that  the  only  consideration 
for  the  note  was  a bill  of  exchange 
drawn  by  J.  H.  & Sons  on  one  R. 
S.  in  Bacup,  Lancashire,  England, 
payable  in  London,  which  bill  J. 
H.  & Sons  knew  they  had  no  right 
to  draw,  but  imposed  on  defendant 
with  regard  to  the  same,  and  that 
plaintiffs  took  the  note  with  full 
knowledge  of  the  facts  that  the  bill 
was  duly  presented  to  Robert  Smith 
for  acceptance,  that  he  refused  to 
accept,  and  that  the  bill  was  duly 
protested  for  non-acceptance.  At 
the  trial,  to  sustain  the  averment  of 
presentment  to  Smith,  his  refusal 
to  accept,  and  of  the  protest,  the 
defendant  put  in  a protest  which 
set  out  the  bill  of  exchange,  and  a 
letter  from  Smith’s  son  stating  that 
his  father  was  disappointed  in  not 
receiving  funds  from  J.  H.  & Sons, 
in  consequence  of  which  he  de- 
clined to  accept  the  bill.  The  no- 
tary states  that  B.  H.  & Co.  pro- 
ducing the  original  above  copied 
bill,  together  with  a certain  original 
letter  also  above  copied,  requested 
me  to  protest  the  said  bill  for  non- 
acceptance,  declaring  that  they  had 
forwarded  the  said  bill  to  R.  Smith, 
Esq.,  Bacup,  Lancashire,  upon 
whom  it  is  drawn,  but  had  received 
it  back  unaccepted,  as  by  said  copy 
of  letter  appears,  wherefore,  &c., 
signed  and  sealed  by  the  notary.. 
Held,  that  the  facts  were  not  suffi- 
ciently proved  to  establish  a pre- 
sentment for  acceptance.  Gooder- 
ham  et  al.  v.  Hutchinson,  231. 


BILL  OF  SALE. 

1.  Possession.] — B.  assigned  to 
the  plaintiff  certain  household  goods 
by  a bill  of  sale,  which  contained  a 
proviso  for  redemption  on  a day 
certain,  with  a covenant,  that  in 
case  of  default  in  payment,  or  of 
B.’s  attempting  to  dispose  of  the 
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goods,  the  plaintiff  might  take  pos- 
session and  sell  or  retain  them  for 
his  own  use,  but  which  contained 
no  clause  authorising  B.  to  remain 
in  possession  until  default.  Held , 
that  the  plaintiff  had  a sufficient 
right  to  possession  of  the  goods  to 
maintain  trespass  against  the  sheriff 
seizing  under  fi.  fa.  against  B.,  the 
jury  having  found  the  mortgage  to 
be  bona  fide.  Forter  v.  Flintoff, 
335. 

2.  Registration — Evidence.] — Un- 
der statute  12  Vic.,  ch.  74,  and 
13  & 14  Vic.,  ch.  62 — Held , that 
a bill  of  sale  of  an  execution 
debtor’s  goods,  executed  by  a 
sheriff  to  a purchaser,  whether 
plaintiff  in  the  execution  or  not, 
does  not  require  to  be  filed  in  the 
office  of  the  clerk  of  the  County 
Court.  Quaere,  whether  the  pro- 
duction of  a writ  of  execution 
against  the  goods  of  defendant  is 
sufficient  for  all  purposes  to  shew 
the  plaintiff  on  such  a writ  to  be 
his  creditor.  Kissock  v.  Jarvis , 
Sheriff,  &c.  393. 


BOND. 

See  Pleading,  3. 

For  Deed.]— See  Common  Counts,  2. 

To  the  Treasurer  of  a Municipal 
Corporation.] — The  60th  sec.  of 
the  13th  and  14th  Vic.,  ch.  67, 
is  directory,  and  a strict  perfor- 
mance of  its  direction  is  not  so 
indfspensible  a preliminary,  as  to 
make  the  collection  of  the  taxes  of 
the  municipality  an  illegal  act, 
where  a bond  from  the  collector’s 
surety  has  been  given  to  the  trea- 
surer instead  of  the  town  by  its 
corporate  name,  and  no  by-law 
had  been  passed  by  the  corporation 
under  that  section.  A bond  to  the 
“ treasurer  of  a town  and  his  suc- 
cessors in  office,”  held  valid  with- 
out naming  any  individual  therein. 
Judd  v.  Read , 362. 


BOUNDARY. 

See  Evidence,  3. 

1.  Line.] — In  ejectment  for  part 
of  a gore  of  land,  lying  between 
lots  Nos.  12  and  13,  the  plaintiff 
rested  his  case  on  proving,  by  the 
recollection  of  witnesses,  the  ori- 
ginal monument  between  lots  Nos. 
10  and  11  and  between  lots  14  and 
15,  and  claimed  to  have  the  space 
between  these  two  boundaries  pro- 
portionately divided  according  to 
the  widths  of  lots  No.  11,  12  and 
13  ; and  of  this  gore,  as  designated 
in  the  field  notes.  The  defendant 
gave  evidence  of  an  original  monu- 
ment between  the  gore  and  lot  No. 

1 2 ; and  if  this  were  proved  defen- 
dant was  entitled  to  a verdict  ; but 
it  did  not  appear  from  the  field  notes 
that  any  post  had  been  planted  in 
the  original  survey  between  the 
gore  and  lot  No.  12.  Upon  verdict 
for  defendant,  the  court  set  aside 
such  verdict,  and  granted  a new 
trial,  without  costs — Hagarty,  J., 
dissentiente.  Richmond  v.  Ferris , 
163. 

2.  Fences — Effect  of  encroachment 
— Twenty  years'  acquiescence  in  an 
altered  boundary.  ] — Although  a 
man,  by  erecting  and  maintaining 
for  twenty  years  a fence  between 
his  and  the  adjoining  lot,  may 
acquire  a right  to  hold  thereby, 
notwithstanding  such  fence 
does  not  stand  on  the  true  line  of 
division  according  to  the  original 
survey,  and  may  after  twenty  years 
of  such  occupation,  successfully  re- 
sist an  action  of  ejectment  brought 
by  the  owner  of  the  adjoining  lot  to 
recover  the  encroachment,  yet  such 
encroachment  will  not  be  extended 
by  any  implication  or  constructive 
possession  beyond  the  limits  fenced 
in,  nor  give  the  right  to  insist  on 
the  course  of  that  fence  as  estab- 
lishing the  course  of  the  line  of 
division  between  the  lots  further 

I than  the  fence  has  been  maintained 
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for  twenty  years.  Twenty  years’! 
mutual  acquiescence  in  a boundary 
line,  although  differing  from  that 
set  out  in  the  original  survey,  is 
binding  upon  the  owners  of  adjoin- 
ing lots,  especially  if  upon  this 
assumed  boundary  such  owner  have 
his  full  complement  of  land.  The 
principles  laid  down  in  Doe  dem. 
Becket  v.  Nightingale,  and  Den- 
nison v.  Chew,  affirmed.  Bell  v. 
Howard , 292. 

3.  Line  — Mode  of  ascertaining 
when  imperfectly  surveyed.']  — On 
the  original  survey  of  a town- 
ship a base  line  bad  been  run, 
but  the  concession  lines  had  not 
been  run  through  from  one  side  of 
the  township  to  the  other,  and  the 
surveyor  had  also  run  the  side  lines, 
planting  a post  at  the  measured 
depth  of  each  concession,  to  mark 
the  line  of  the  concession ; but  it 
appeared  impossible  the  concession 
lines  so  marked  could  be  straight, 
and  one  of  the  angles  of  a lot  could 
not  be  discovered  by  any  stake  or 
monument.  Held , that  the  statutes 
12  Vic.,  ch.  35,  and  18  Vie.,  ch.  83, 
do  not  provide  a rule  for  determin- 
ing the  front  of  any  lot  in  a town- 
ship so  surveyed,  and  that  the 
proper  method  of  ascertaining  the 
place  of  a lost  post  was  by  dividing 
the  distance  between  the  nearest 
known  posts  on  the  side  line,  as  it 
was  originally  run  past  the  lots, 
and  not  by  running  a straight  line 
between  the  nearest  posts  on  the 
concession  line  and  dividing  the 
distances  by  the  number  of  lots ; 
also,  that  the  side  lines  originally 
surveyed  were  to  be  considered  true 
and  unalterable  boundaries.  Davis 
v.  Waddell , 442. 

4.  Where  post  marking  side  line  of 
lot  had  been  lost. J — A concession  or 
base  line  had  been  run  and  posts 
planted  on  it  upon  a survey  made 
on  a similar  principle  to  that  re- 
ferred to  in  Davis  v.  Waddell,  but 


the  question  was  how  the  side  line 
of  a lot  was  to  be  ascertained.  Held , 
that  the  distance  between  the  two 
nearest  ascertained  monuments  on 
the  base  line  should  be  measured  and 
divided  proportionately  between  the 
lots,  making  the  due  allowance  for 
roads,  and  that  the  side  line  requir- 
ed should  be  run  from  the  angle  of 
the  lot  so  ascertained.  Culp  v. 
Culp , 466. 


BREACH. 

Continuing.] — See  Covenant,  2. 

Of  contract  to  sell  land — Measure 
of  damages.] — Where  the  defendant 
contracted  to  sell  to  the  plaintiff  land 
belonging  to  his  son,  who  was  then 
under  age,  and  who  afterwards  de- 
clined to  convey.  Held , that  he 
was  liable  to  substantial  damages, 
and  that  the  true  measure  of  them 
was  not  merely  the  purchase  money 
paid  with  interest  and  costs,  but 
the  true  value  of  the  property  at  the 
time  he  ought  to  have  received  his 
conveyance.  Vallier  v.  Walsh , 459. 

BRIDGE. 

See  Highway. — Railway,  3. — 

Swing] — See  “ Swing  Bridge.” 

BY-LAW. 

See  School,  2. 

1.  Proof  of] — The  court  will 
discharge  a rule  to  quash  a by-law 
moved  on  a copy  of  the  by-law, 
verified  in  a manner  different  from 
that  pointed  out  by  the  statute,  un- 
less the  reasons  for  such  variance 
are  clearly  and  satisfactorily  ex- 
plained. Buchart  v.  The  Munici- 
pality of  the  United  Townships  of 
Brant  and  Carrick,  130. 

2.  Motion  to  quash.] — Upon  a 
motion  to  quash  a by-law  to  revise 
the  wards  of  a township,  it  appeared 
that  at  the  meeting  at  which  the 
by-law  was  passed  there  were 
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present  four  municipal  councillors  : 
that  the  motion  was  put  by  the 
reeve  : two  of  the  councilors  voted 
for  the  by-law,  the  third  made  no 
objections,  and  the  reeve  declared 
the  by-law  to  be  passed.  Held, 
that  the  passing  of  the  by-law 
having  been  put  from  the  chair, 
and  no  dissent  being  expressed, 
that  it  was  duly  passed  in  accord- 
ance with  the  eighth  section  of  the 
12  Vic.,  ch.  81.  Mallough  v.  The 
Municipality  of  Ashfield,  158. 

3.  Application  to  quash.] — Held , 
1st.  That  the  7 th  subs.  sec. 
60  of  12  Vic.,  ch.  81,  gives  power 
whereby  owners  of  timber  may  be 
made  to  pay  the  salary  of  a harbour 
master,  and  their  timber  subject  to 
detention  for  non-payment  of  tax 
levied  for  such  salary,  and  them- 
selves subject  to  fine  and  imprison- 
ment. 2nd.  That  the  six  months 
limited  for  motions  against  a by- 
law only  commence  at  the  time  of 
its  being  specially  promulgated. 
Bogart  v.  The  Town  Council  of 
Belleville , 425. 


« CHATTEL. 

Mortgage .] — See  Deed,  2. 

Gift  of  ] — See  Trover,  1. 

Assignment  of — Delivery — Fraud.] 
— A trader  in  consideration  of  a 
debt,  by  deed  assigned  to  the  plain- 
tiff all  his  stock  in  trade,  &c.,  on 
certain  premises,  “ or  in  course  of 
delivery  to  him.,’  Held , that  these 
words  passed  the  interest  of  the 
trader  in  goods  lying  at  the  wharf 
in  the  town  where  such  trader  re- 
sided, but  which  had  not  been 
actually  delivered  to  him  ; and  that 
an  assignment  made  by  pressure, 
of  all  the  trader’s  goods  in  trust,  to 
secure  the  plaintiff  in  preference 
over  other  creditors,  with  a trust  to 
pay  the  residue  to  such  trader,  was 
not  fraudulent,  possession  having 
been  changed  consistently  with  the 
deed.  McPherson  v.  Reynolds,  Esq., 
Sheriff,  491. 


CHOSE  IN  ACTION. 

Assignment  of] — A party  may  as- 
sign a chose  in  action  in  such  a 
manner,  as  to  transfer  his  right  to 
recover  to  the  assignee  so  effectu- 
ally, as  to  make  himself  a trustee 
for  the  assignee,  and  give  the  latter 
the  right  to  use  his  name  to  collect 
the  debt.  Ham  v.  Ham , 37. 


COMMISSION. 

Agency.] — A party  beingemployed 
to  purchase  lumber  for  another  (the 
defendant)  at  a commission,  and  to 
attend  to  the  shipping  of  it,  at- 
tempted to  purchase,  on  account  of 
his  employer,  a large  quantity  of 
lumber,  but  failed  to  do  so  ; being 
unable  to  agree  as  to  terms,  &c., 
the  negotiation  was  broken  off. 
Afterwards  the  seller  and  plaintiff’s 
employer  agreed  on  the  terms  of 
sale,  and  the  lumber  was  accord- 
ingly purchased  by  defendant. — 
After  verdict  for  plaintiff,  the  court 
set  aside  such  verdict,  with  costs  to 
abide  the  event,  on  the  ground  that 
the  evidence  did  not  sustain  the 
verdict.  Boy  dell  v.  Snarr,  94. 


COMMON  CARRIERS. 

1.  Separate  actions.] — In  case, 
against  defendants,  as  common  car- 
riers, defendants  pleaded  that  plain- 
tiff sued  defendants  in  the  Queen’s 
Bench  for  the  same  identical  causes 
of  action,  and  obtained  a verdict, 
which  verdict  remains  unreversed ; 
to  which  plaintiff  replied,  denying 
that  the  verdict  was  for  the  s.vu-- 
identical  causes  of  action.  II <11, 
that  if  a plaintiff  could  have  given 
in  evidence  at  a former  trial  the 
self-same  matters  which  he  subse- 
quently sues  for,  but  withholds  it 
altogether,  he  is  not  absolutely 
barred  from  recovering  afterwards. 
Deacon  v.  The  Great  Western  Rail- 
way Company , 241. 
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2.  Deviation.] — Plaintiff  shipped 
90  barrels  of  flour  at  Port  Credit, 
in  a vessel  of  defendant’s,  to  be 
carried  to  Quebec,  such  vessel 
being  capable  of  carrying  4,500. 
She  proceeded  to  Toronto,  where 
she  took  in  400  barrels  more ; thence 
to  Oswego,  where  2,450  were  ship- 
ped for  Quebec  also.  She  was 
wrecked  near  Oswego.  Defendant 
held  liable  therefor,  such  deviation 
beirn  beyond  the  established  usages 
of  trade.  Wright  v.  Holcombe , 531. 


COMMON  COUNTS. 

1.  New  trial.'] — In  an  action  of 
assumpsit,  where  there  was  con- 
flicting evidence  as  to  certain  work 
done,  absence  of  evidence  as  to 
other  portions  of  the  plaintiff’s 
claim,  failure  of  proof  as  to  large 
quantities  of  the  work  claimed  for  ; 
the  jury,  having  rendered  a verdict 
for  a large  sum,  amounting  to  nearly 
the  whole  amount  of  the  plaintiff's 
claim,  the  court  set  aside  such 
verdict,  and  granted  a new  trial, 
on  payment  of  costs.  Hewitt  v. 
GzowsJci  et  al.,  89. 

2.  Bond  for  deed — Possession.] — 
Assumpsit,  on  common  counts,  for 
£77  10s.,  assumed  value  of  certain 
goods  and  chattels.  Plaintiff  bar- 
gained with  defendant  for  the  pur- 
chase of  a property,  and  took  a 
bond  for  a deed  and  possession  of 
the  property  : the  goods  in  question 
were  turned  over  to  plaintiff  as  part 
payment ; subsequently  defendant 
resumed  possession,  and  sold  the 
property.  Held,  that  by  the  re- 
suming possession,  defendant  did 
not  rescind  the  contract,  and  there- 
fore an  action  for  the  amount  paid 
on  the  transaction  would  not  lie ; 
but  that  plaintiff  must  proceed  on 
his  bond.  Mulholland  v.  Holcomb , 
520. 


CONCESSIONS. 

Surveys—  Statute.] — There  is  no 


rule  of  law,  nor  any  statute,  which 
makes  it  necessary  that  each  con- 
cession should  be  of  the  same  width 
throughout  a township,  nor  is  there 
any  principle  by  which  an  error  in 
the  survey  of  one  concession  en- 
tirely unconnected  with  the  actual 
work  and  survey  on  the  ground  in 
another,  is  to  affect  and  either  con- 
tract or  expand  such  other  conces- 
sions. Johnson  v.  Honsberger  et  al.r 
201. 


CONDITIONAL. 
Promises.] — See  Administrator. 


CONFESSION. 

Of  Judgment — Fraud.] — Where' 
the  plaintiff  had  incurred  certain 
liabilities  to  third  parties  by  joining 
with  a trader  in  promissory  notes, 
and  took  a judgment  by  confession 
from  such  trader,  before  they  had 
discharged  such  liabilities,  and  be- 
fore any  actual  debt  was  owing  from 
such  trader  to  them.  It  was  held 
that  such  transaction  was  not  ne- 
cessarily void  as  against  the  credi- 
tors of  such  trader,  and  that  it  was 
properly  left  to  the  jury  to  say 
whether  the  transaction  was  bona 
fide.  Swayne  et  al.  v.  Ruttan , 399. 

CONSIDERATION. 

See  Bill  of  Exchange. 

CONTRACT. 

Delivery — Agreement  under  Statute 
of  Frauds.] — Plaintiff  telegraphed 
to  defendant  at  Lockport : “ A party 
wants  to  buy  wheat  on  ‘ Grace 
Greenwood  ; ’ what  is  your  price  h ” 
Defendant  answered  by  telegraph, 
“I  will  sell  for  two  dollars  per 
bushel.”  Plaintiff  replied,  “ I will 
take  wheaton  ‘ Grace  Greenwood’  at 
your  offer,  two  dollars  per  bushel.”’ 
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The  wheat  was  not  delivered ; and 
at  the  trial  of  action  brought  it  was 
admitted  that  the  telegraph  commu- 
nications as  above  were  true  copies 
of  writings  written  and  signed  by 
the  plaintiff  and  defendant  respec- 
tively, and  that  the  originals  need 
not  be  produced,  but  that  the  copies 
might  be  treated  as  originals  signed 
as  aforesaid.  Held , that  such  com- 
munications, under  the  agreement 
to  admit  them  as  originals,  consti- 
tuted a valid  contract  between  the 
parties.  Bundy  v.  Johnson , 221. 


CORPORATION. 

See  Highway — Bond. 

Foreign.\ — See  Foreign  Corpora- 
tion. 

Railway  Corporation.]— See  Rail- 
way, 6. 

Right  of  Municipal  Corporation  to 
Notice  of  Action.] — A municipal  cor- 
poration is  held  by  this  court  entitled 
to  a calendar  month’s  notice  of  action 
since  13  & 14  Vic.,  ch.  54.  Allen  v. 
The  City  of  Toronto , 334. 


CORROBORATIVE  EVI- 
DENCE. 

See  Evidence,  1. 


COSTS  OF  NEW  TRIAL. 
See  Damages,  1. 


COUNTY  COURT. 

Appeals  from.]— The  court  will 
not  encourage  appeals  from  the 
county  courts  on  the  ground  of  al- 
leged errors  in  the  exercise  of  the 
discretion  of  the  judges  of  such 
courts,  where  the  finding  of  the  jury 
has  rested  on  conflicting  evidence. 
Clark  v.  Hurlburt,  438. 


COURT. 

Discretion  of.]  See  New  Trial,  4. — 


COVENANT. 

1.  Plaintiff  demised  certain  pre- 
mises to  defendant  by  lease, 
dated  the  first  of  November, 
1849,  which  lease  contained  a co- 
venant to  the  effect  that  it  should 
be  “ competent  ” for  the  defendant 
to  remove  the  then  front  window 
sashes,  &c.,  and  to  put  the  best 
plate-glass  windows  in  the  room  of 
those  removed,  &c.  : it  then  states 
that  the  lease,  and  the  term  thereby 
granted,  is  upon  the  express  un- 
derstanding that  the  said  work,  &c., 
shall  be  made,  &c.,  within  one  year 
from  the  date  of  the  said  lease. 
Held , that  notwithstanding  the  in- 
troduction of  the  word  “competent” 
the  defendant  covenanted  to  do  the 
work  specified.  McDonald  v.  Coch- 
rane , 134. 

2.  Continuing  breach  of — Right 
to  successive  actions.] — A covenant 
to  erect  and  build  across  the  line 
of  a railway  crossing  for  the  use 
of  plaintiff  is  not  such  a covenant 
as  to  enable  the  plaintiff  to  main- 
tain several  successive  actions  for 
breach  thereof,  the  breach  being 
entire  and  perfect  in  the  first  in- 
stance, and  a recovery  for  such 
breach  being  a bar  to  a future  ac- 
tion. Smith  v.  The  Great  Western 
Railway  Company,  151. 

COVERTURE. 

See  Ejectment,  1. 

CREDITORS. 

Fraud  on.] — See  Sale  of  Goods. 
CROSSING. 

1.  Liability  of  Railway  to  con- 
struct'.] — Under  the  14  & 15  Vic., 
ch.  51,  where  a railway  company’s 
line  severs  a farm,  it  is  prima  facie 
their  duty  to  construct  a farm  cross- 
ing, and  the  fact  of  their  having 
commenced  the  construction  of  such. 
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a crossing  at  a particular  place  and 
afterwards  desisted  at  the  request  of 
the  owner,  does  not  prevent  the 
owner  from  recovering  damages  as 
for  a continuing  breach.  Heist  v. 
The  Grand  Trunk  Railway  Company , 

2.  Farm  crossing — Construction  of 
statutes  14  & 15  Vic.,  ch.  51,  and  16 
Vic.,  ch.  37.] — The  embankment  of 
a railway  intersected  a private  road 
used  by  the  plaintiff  between  differ- 
ent portions  of  his  farm,  and  the 
railway  company  had  made  a cross- 
ing so  as  to  give  the  plaintiff  access 
to  that  part  of  his  farm  cut  off  by 
their  line,  but  the  plaintiff  required 
that  the  crossing  should  be  made  in 
continuation  of  the  old  road  directly 
across  the  railway  track,  which 
would  have  involved  great  expense 
and  engineering  difficulties.  Held, 
1st.  That  the  plaintiff  had  not  the 
right  to  prescribe  the  place  where 
the  farm  crossing  should  be  made. 
2nd.  That  it  was  the  duty  .of  the 
company  without  delay  to  make 
the  necessary  crossing  at  the  most 
fitting  plaee.  3rd.  That  the  owner 
of  the  land  might  maintain  an  action 
either  for  not  affording  him  a cross- 
ing at  all,  or  for  forming  an  insuffi- 
cient one,  or  for  unreasonable  delay 
in  making  it.  Burke  v.  The  Grand 
Trunk  Railway  Company,  484. 

CROWN. 

Grant  by.]  See  Taxes. 


DAMAGES. 

See  Attorney,  2. — Breach. — 
Trover,  2. 

1.  Excessive — Costs  of  new  trial.] 
— In  an  action  for  breach  of  coven- 
ant by  delaying  the  completion  of 
a railway  crossing  which  afforded 
the  best  road  to  the  plaintiff’s  saw 
mill.  Held,  that  evidence,  if  special, 
was  not  admissible,  none  being  al- 
leged in  the  declaration,  and  the 


plaintiff  not  having  notified  the 
defendants  at  the  time,  the  fact  of 
his  suffering  the  loss  of  profit,  which 
constituted  the  alleged  damage. 
The  plaintiff’s  counsel  having  per- 
sisted in  offering  such  evidence 
against  the  opinion  of  the  presiding 
judge,  the  court,  under  the  168th 
section  of  the  Common  Law  Proce- 
dure Act,  1856,  made  the  rule  for  a 
new  trial  absolute  without  costs. 
Shaver  v.  The  Great  Western  Rail- 
way Company,  321. 

2.  Smallness  of] — In  an  action 
on  the  case  the  damages  are  gener- 
ally in  the  discretion  of  the  jury, 
and  the  bare  fact  of  the  amount 
awarded  appearing  small,  or  not 
easily  to  be  reconciled  with  any 
particular  hypothesis  of  calculation, 
is  not  a ground  for  the  court  dis- 
turbing the  deliberate  verdict  of  a 
jury  where  there  has  been  no  mis- 
direction by  the  judge.  Hyde  v. 
Gooderham  et  al.,  539. 


DEBT  ON  RECOGNIZANCE. 
See  Recognizance. 


DECLARATION. 

Variance  in.]— See  Recognizance. 

Action  on  the  case.] — A declaration 
charging  defendant  with  wilfully 
and  fraudulently  taking  away  and 
secreting  the  goods  of  one  F., 
against  which  goods  the  plaintiff 
had  placed  an  execution  in  the 
hands  of  the  sheriff,  so  that  the 
sheriff  could  not  discover  the  same, 
or  levy,  &c.,  averring  knowledge  of 
the  facts  in  the  defendant  is  good 
on  demurrer.  Young  et  al  v.  Bu- 
chanan, 218. 


DEDICATION. 

Right  of  way — User.] — A.  being 
owner  of  a large  tract  of  land  laid 
out  a plot  for  a town  at  the  mouth 
of  the  river  B.,  upon  the  map  of 
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which  town  a road  was  marked  off 
leading  aloug  the  edge  of  the  river 
to  its  mouth  ; the  road  was  made 
originally  at  the  expense  of  A., 
but  afterwards  repaired  and  im- 
proved by  statute  labour  and  public 
money,  and  holes  filled  up  in  the 
part  upon  which  the  obstruction 
complained  of  is  now  erected. 
After  indictment  and  verdict  of 
guilty,  Held , that  there  was  suffi- 
cient evidence  of  intention  to  dedi- 
cate the  street  by  the  plan,  of  user, 
of  the  declarations  of  the  owner  to 
establish  a dedication,  and  that  the 
verdict  of  guilty  was  in  accordance 
with  the  verdict.  Regina  v.  Gor- 
don et  al.,  213. 


DEED. 

See  Attorney. 

1.  Voluntary  and  fraudulent .] — 
A.  by  deed  of  14th  April,  1843, 
conveyed  to  B.  certain  lands,  the 
consideration  being  expressed  in 
the  deed  as  <£62  10s.,  but  £12  10s. 
only  was  in  fact  paid.  At  the  time 
of  the  execution  of  such  deed  A. 
was  embarrassed  in  his  circum- 
stances, a Fi.  Fa.  having  been  is- 
sued against  his  goods  in  February, 
1843.  A.  had  other  property  be- 
sides the  premises  in  dispute ; and 
his  property  subsequently  turned 
out  well.  In  September,  1846,  the 
sheriff  of  the  western  district  con- 
veyed the  premises  to  defendant  by 
deed,  reciting  an  execution  against 
the  lands  of  A.,  tested  the  28th  of 
July,  1845  ; and  upon  this  deed 
the  defendant  relied,  treating  the 
conveyance  to  B.  as  voluntary  and 
void  as  against  creditors.  After 
verdict  for  the  plaintiff. — Held , 
that  the  question  of  the  deed  to  B. 
being  voluntary,  and  as  such  frau- 
dulent, having  been  submitted  to 
the  jury,  and  they  having  found 
that  it  was  bona  fide  and  for  value, 
that  there  was  no  sufficient  reason 


to  disturb  such  verdict.  Daniel  B. 
Reaume  v.  Daniel  Guichard,  170. 

2.  Execution  of  deed  by  an  illite- 
rate person.'] — Where  a blind  and 
illiterate  person,  an  Indian,  had 
been  induced  to  put  his  mark  to  a 
chattel  mortgage  without  its  being 
read  over  to  him,  although  he  de- 
sired such  reading,  Held , not  a 
sufficient  execution.  Owens  v. 
Thomas , 383. 

DELIVERY. 

See  Contract — Chattel. 

DEMAND. 

Of  payment.] — See  Ejectment,  2. 

DEMURRER. 

See  Pleading,  1. 

Special  Averment.]  — In  debt  on 
bond  to  plaintiff,  as  treasurer,  by 
defendant  as  collector  of  taxes, 
conditioned  that  if  defendant  should 
faithfully  collect  and  pay  over 
to  the  proper  officer  the  taxes  im- 
posed for  the  then  current  year,  and 
should  well  and  faithfully  comply 
with  all  the  other  duties  of  his  office 
as  specially  defined  in  the  by-laws, 
&c.,  Held , that  the  declaration 
should  have  alleged  that  the  Town 
Council  had  imposed  taxes ; amount 
that  should  have  been  collected 
by  defendant ; the  by-laws  defining 
defendant’s  duty,  &c.  Judd 
Petrie , 48. 

DESCRIPTION. 

Insufficient.] — See  Will. 

DEVASTAVIT. 

Evidence.] — In  an  action  of  debt 
brought  against  an  administrator  to 
make  him  personally  liable  upon  a 
judgment  recovered  by  default, 
against  the  goods  of  the  intestate, 


DIGEST  OF  CASES. 


;566 


alleging  waste.  Held , that  the  re- 
cord of  the  judgment  in  the  first 
action  and  the  writ  of  fieri  facias 
thereon,  and  the  sheriffs  return  of 
nulla  bona , were  sufficient  prima 
fade  evidence  to  shew  a devastavit , 
and  that  the  production  by  the 
defendant  of  writs  of  fieri  facias 
against  the  intestate’s  goods,  with 
the  sheriffs  return  of  feci  thereon 
without  proving  the  judgments  on 
which  they  were  founded,  was  not 
sufficient  evidence  to  shew  that  the 
intestate’s  * estate  had  been  ex- 
hausted. Wilson  v.  Andrew , 428. 


DEVIATION. 

, See  Common  Carriers,  2.— Insur- 
ance, 1. 

DEVISE. 

Alienation  — Restraint.] — G.  de- 
vised property  to  his  three  sons, 
Michael,  Henry,  and  George,  in 
fee  simple  and  in  joint  tenancy, 
with  the  follwing  restraint : “ That 
my  three  sons,  Michael,  Henry, 
and  George,  shall  not  be  at  liberty 
to  sell  any  part  of  my  homestead 
farm  herein  willed,  except  to  each 
other,  and  so  descend  to  their  heirs 
to  the  third  generation.”  Held , 
that  the  condition  in  restraint  of 
alienation  is  void.  Galling er  v. 
Farlinger  et  uxor,  512. 


DISHONOR. 

. Notice  of.'] — tePR0MISS0RYN0TE,3. 

DOWER. 

Tenant  in.] — See  Attorney,  1. 

1.  Secondary  Evidence — Notice  to 
produce.] — Memorials  of  registered 
deeds  are  secondary , evidence  only, 
if  produced  and  proved,  or  if  thirty 
years  old  without  proof  coming 
from  the  registry  office.  In  dower, , 
the  demand  was  served  upon  the 


tenant  of  the  lands  out  of  which 
dower  was  claimed  who  at  the  time 
declared  that  he  was  not  the  owner 
of  the  lands. — Held , that  a notice 
to  produce  served  upon  such  tenant 
was  unavailing  to  let  in  secondary 
evidence  of  the  deeds  under  which 
the  demandant  claimed.  Marvin 
v.  Hales , 208. 

2.  Secondary  Evidence — Adultery 
— Proof  of  Marriage.] — In  an  action 
to  recover  dower  notice  was 
given  to  the  defendant  to  produce 
his  title  deeds,  and  the  defendant’s 
father  was  called  to  prove  they 
were  in  the  defendant’s  possession 
but  he  declined  to  swear  positively 
whether  they  were  in  the  posses- 
sion of  himself  or  his  son.  Held , 
under  the  circumstances,  that  se- 
condary evidence  of  the  deed  was 
admissible.  A wife  abandoned  by 
her  husband,  and  who  subsequently 
was  guilty  of  adultery,  held  not 
barred  from  dower.  Cohabitation 
and  reputation  held  sufficient  pre- 
sumption of  a marriage  in  actions 
for  dower,  to  render  unnecessary 
strict  proof  of  a marriage  solem- 
nized de  facto.  Graham  and  wife 
v.  Law , 310. 

EJECTMENT. 

1.  In  ejectment,  where  the  plaintiff 
claimed  title  to  the  lands  on  the 
ground  that  the  lease  under  which 
defendant  claimed  was  executed 
during  coverture  and  without  any 
certificate  of  execution  before  any 
proper  authority  : after  verdict  for 
plaintiff,  the  defendant  moved  for 
a new  trial,  on  affidavits,  stating 
surprise,  absence  of  witnesses, 
which  were  however  met  by  affida- 
vits in  support  of  the  verdict,  the 
court  refused  to  grant  a new  trial. 
Shipman  v.  Stevens  et  al .,  17. 

2.  Mortgage — Demand  of  pay- 
ment.]— A mortgage  contained  the 
usual  covenant  to  pay,  and  that  in 
case  of  default  in  payment  of  the 
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mortgage  money  according  to  the 
proviso  of  redemption,  the  mortga- 
gee might  enter  into  possession.  It 
also  contained  a declaration  that  if 
the  mortgagor  should  make  default, 
.and  the  mortgagee  should,  after  the 
time  of  payment  had  expired,  have 
given  a month’s  notice,  demanding 
payment,  that  the  mortgagee  might 
enter  into  possession,  &c.  The 
mortgagee  also  covenanted  that  no 
means  should  be  taken  for  recover- 
ing possession  until  such  month’s 
notice  should  have  elapsed.  Held , 
that  ejectment  would  not  lie  until 
such  month’s  notice  had  been  given 
after  default  made.  Gopp  v.  Holmes , 
373. 

3.  Boundary .] — The  court  will 
discourage  (except  when  bound  by 
well  established  rule)  the  practice  of 
trying  questions  of  boundary  by 
actions  of  ejectment,  the  legitimate 
object  of  which  is  to  try  titles. 
Peters  v.  Nixon , 451. 


ENCROACHMENT. 

Effect  of.]— See  Boundary,  2. 

ESTATE. 

Reversionary.] — See  MORTGAGE. 

ESTOPPEL. 

See  Water  (Right  to.) 

Amendment.]  — The  defendants 
had  gone  before  one  Allen,  who 
was  bona  fide  supposed  to  be  a com- 
missioner for  the  County  of  Lennox, 
and  acknowledged  a recognizance. 
Held , there  was  no  estoppel  to  pre- 
vent the  defendants  from  disputing 
the  authority  of  Allen  as  commis- 
sioner, it  appearing  that  he  was  not 
a commissioner  for  the  County  of 
Lennox,  and  that  the  court  would 
not  favour  an  amendment  for  the 
purpose  of  shutting  out  evidence, 
and  by  estoppel  preventing  the 
truth  being  known.  Macfarlane  v. 
Allen  amd  another , 496. 


EVIDENCE. 

See  Village  Lots. — Judgment. — 
Devastavit — Work  and  Labour. 
— Attorney. — New  Trial,  3. 
Secondary.] — See  Attorney.  1. — 
Dower,  1. 

1 . Corroborative  — Indictment.] — 
Prisoner  was  indicted  for  forging 
an  order  for  the  delivery  of  goods  ; 
and  on  the  trial  the  only  witnesses 
who  were  examined  being  the  per- 
son whose  name  was  forged  and  the 
person  to  whom  the  order  was  ad- 
dressed, and  who  delivered  the 
goods  thereon,  and  there  being  no 
corroborative  testimony — Held,  that 
under  the  proviso  to  the  statute  10 
& 11  Vic.,  ch.  6,  sec.  21,  there  was 
not  sufficient  evidence  to  support  the 
conviction.  Regina  v.  Giles , 84. 

2.  New  Trial.]  — In  an  action 
upon  a special  agreement,  where 
the  finding  of  the  jury  was  not  sup- 
ported by  the  evidence,  nor  the  de- 
claration by  the  finding,  the  court 
set  aside  such  verdict,  and  granted 
a new  trial,  without  costs.  Street 
v.  Cuthbert,  225. 

3.  New  trial.] — Where  a party- 
on  the  trial  of  a case  abstains  from 
calling  any  evidence,  but  rests  his 
defence  on  what  appears  from  the 
plaintiff’s  evidence,  such  evidence 
being  legally  sufficient,  the  court 
will  not  on  that  ground  interfere 
with  the  verdict  of  the  j ury.  Young 
v.  Moodie,  244. 

EXECUTION. 

See  School,  1. — Sheriff,  2. 


EXECUTRIX. 

De  son  tort.] — Lands  of  the  testa- 
tor cannot  be  sold  under  a fi.  fa. 
against  an  executor  de  son  tort , 
Graham  v.  Nelson  et  al.,  280. 
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FACTOR. 

Set-off.]  — The  defendants,  as 
factors  of  one  W.,  sold  wheat  to  the 
plaintiff,  who  subsequently  obtained 
an  award  in  his  favour  in  an  arbi- 
tration on  a separate  transaction 
between  himself  and  W,  to  which  de- 
fendants were  not  parties,  although 
they  actively  interfered  as  W’s. 
agents.  In  an  action  of  assumpsit 
by  plaintiff  to  recover  balance  of 
account,  Held,  that  he  was  not 
entitled  to  include  in  his  debit 
against  the  defendants  the  amount 
of  the  sum  awarded  to  him  as 
against  them.  Brunskill  v.  Rigney 
et  al.,  509. 


FAITH. 

Breach  of — Waiver — Setting  aside 
proceedings]  — On  a motion  after 
verdict  to  set  aside  the  plea,  and  all 
proceedings  subsequent  to  the  de- 
claration, it  appeared  there  had 
been  a verbal  understanding  by  the 
defendant’s  attorney  to  accept  de- 
claration and  plead  so  as  to  enable  j 
the  cause  to  be  tried  at  the  ensuing 
assizes,  and  that  the  defendant’s 
attorney  not  having  pleaded,  the 
plaintiff  entered  the  plea  of  general 
issue  for  him,  delivered  the  issue 
book,  and  tried  the  cause  on  the 
last  day  of  the  assizes,  and  the  de- 
fendant’s attorney  did  not  return 
the  issue  book.  Held,  that  there 
was  a sufficient  waiver  of  irregu- 
larity to  enable  the  court  to  refuse 
the  motion,  the  defendant  not  hav- 
ing made  an  affidavit  of  merits. 
Jones  v.  Ruttan,  Sheriff,  402, 


FENCE. 

Liability  of  Railway  Company  to 
fence  along  line.] — See  Railway,  4. 

FOREIGN  CORPORATION. 

1.  Right  to  sue  in  this  Province.] — 
This  case  was  brought  by  the  plain- 


tiffs, who  were  a foreign  corporation, 
incorporated  according  to  the  laws 
of  the  United  States  of  America, 
against  the  defendants,  residents  of 
this  province,  on  the  common  counts. 
The  defendants  pleaded  that  they 
were  subjects  of  this  province,  and 
that  the  plaintiffs  were  a foreign 
corporation,  and  could  not  sue  in 
this  province.  To  this  plea  the 
plaintiffs  demur.  Held,  that  although 
the  plaintiffs  might  not  maintain  an 
action  for  goods  bargained  and  sold 
on  a contract  made  wholly  in  Upper 
Canada,  they  could  maintain  an 
action  for  goods  sold  and  delivered ; 
and  as  in  this  case  the  plea  must  be 
taken  to  apply  distributively  to  each 
cause  of  action  stated  in  the  count, 
that  the  account  stated  in  Canada 
must  be  taken  to  have  been  of  and 
concerning  dealings  which  took 
place  in  a foreign  country,  where 
the  right  of  the  corporation  to  be  a 
party  to  such  proceedings  could  not 
be  denied.  The  Union  India-Rubber 
Co.  v.  Hibbard  et  al.,  77. 

2.  Right  to  sue  in  this  Province.] — 1 
a foreign  corporation  are  entitled  to 
sue  in  this  province  on  a bond  taken 
to  secure  the  payment  to  them  of 
premiums  received  by  their  agent 
in  conducting  an  insurance  business 
in  this  province.  Washington  County 
Mutual  Insurance  Company  v.  Hen- 
derson et  al.,  146. 

FRAUD. 

See  Confession. — Sale  of  Goods 
— Chattels. 

1.  Unconscientious  advantage 

Money  obtained  by,  recoverable.] — 
W.  obtained  from  P.  an  order  for  ,£50 
(which  was  paid),  on  a statement 
that  he  could  prosecute  him  for 
felony.  Held,  recoverable,  on  an 
action  brought  therefor.  Pasco  v. 
Wegg,  375. 

2.  Hew  trial.] — A new  trial  hav- 
ing been  granted  in  Trinity  Term 
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last  (see  preceding  judgment),  and 
the  jury  having  rendered  a second 
verdict  in  favour  of  the  plaintiff  on 
the  same  evidence,  the  court  refused 
to  set  it  aside.  * Wight  v.  Moody  et 
al.,  506. 


GENERAL  DENIAL. 
See  Pleading,  4. 


GRANT  BY  CROWN. 
See  Taxes. 


GREAT  WESTERN  RAILWAY. 
See  Railway,  3,  4,  5 & 6. 


HEIR  AND  DEVISEE  COM- 
MISSION. 

See  Taxes. 


HIGHWAY. 

See  Railway,  3. 

Corporations — Liability  of  to  Re- 
pair.']— In  case  against  the  Munici- 
pality of  the  County  of  Wentworth 
and  the  Corporation  of  the  City  of 
Hamilton,  for  not  repairing  a bridge 
alleged  to  be  lying  between  the 
County  of  Wentworth  and  the  City 
of  Hamilton ; it  appearing  in  evi- 
dence that  the  bridge  crossed  the 
Desjardins  canal,  the  waters  of 
which,  by  statute,  are  navigable 
waters,  and  are  not  within  either 
the  city  or  the  county ; that  on 
<*ach  side  of  the  canal  there  was  a 
marsh  ; that  the  dry  land  on  the  one 
side  was  part  of  the  township  of 
West  Flamborough,  and  on  the 
other,  part  of  the  City  of  Hamilton, 
and  that  the  canal  divided  the  two. 
Held,  that  such  bridge  was  not  to  be 
considered  as  a bridge  lying  between 
the  city  and  county,  within  the 
meaning  of  the  39th  section  of  the 
12th  Vic.,  ch.  81.  Semble , per 
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Draper , C.  J.,  that  when  the  tort 
alleged  is  the  non-performance  of  a 
joint  duty,  if  the  joint  duty  be  not 
proved  the  plaintiff  must  fail  in  toto. 

Woods  v.  The  Municipality  of  Went- 
worth, and  the  Corporation  of  Ha- 
milton, 101, 


ILLITERATE  PERSON. 
Execution  of  deed  by.] — See  Deed,  2. 

INDICTMENT. 

See  Evidence,  L 


INFERIOR  JURISDICTION. 

See  New  Trial,  4. 

INSURANCE. 

1.  New  Trial — Deviation .] — In  an 
action  upon  a policy  of  insurance, 
where  the  questions  of  unsea- 
worthiness and  deviation  were  in- 
volved ; and  when  there  had  been 
two  verdicts  in  favour  of  the  plain- 
tiff, the  court,  however,  entertaining 
a strong  conviction  that  on  the  plain- 
tiff’s own  shewing,  and  giving  every 
| weight  to  his  evidence,  he  was  not 
entitled  to  recover,  granted  a new 
trial.  Haworth  v.  The  British  Ame- 
rica Assurance  Company , 60. 

2.  Coulson  v.  The  Ontario  Fire 
and  Marine  Insurance  Company,  63. 


INTERPLEADER. 

Mortgage  of  Chattels.] — A.  <fc  S. 
being  traders,  assigned  to  the  plain- 
tiff, their  creditor,  their  trade,  pre- 
mises, goods,  and  stock  in  trade, 
with  a proviso  for  avoiding  the  as- 
signment, if  they  should,  within 
twelve  months,  pay  the  plaintiff  a 
certain  debt,  and  should  duly  retire 
and  pay  a certain  protested  bill  of 
exchange  endorsed  for  their  accom- 
modation by  the  plaintiff,  and  in- 
6 C.  p. 
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demnify  him,  &c.,  but  in  default  of 
either  of  said  provisoes,  that  plain- 
tiff might  enter  and  take  possession, 
and  sell.  Messrs.  A.  & S.  did  not 
retire  the  bill.  Held,  that  the  plain- 
tiff had  a right  to  enter  and  take  pos- 
session, and  that  his  estate  was  ab- 
solute at  'law  as  against  the  de- 
fendant’s execution.  Eccles  v.  Small , 
479. 


INTESTATE. 

Promise  by  Administrator  to  pay 
Debt  of. ] — See  Administrator. 

JUDGMENT. 

Foreign- - What  proof  of,  required.] 
— In  an  action  brought  on  a foreign 
judgment,  the  objections  to  which 
were,  1st.  That  it  did  not  appear 
the  court  was  one  of  record.  2nd. 
That  the  exemplification  was  not 
under  the  seal  of  that  court — First, 
because  the  clerk’s  certificate  states 
it  to  be  the  seal  of  his  office. 
Second,  because  on  the  seal  it  is 
apparent  that  it  is  not  the  seal  of 
the  tenth  (of  which  it  purported  to 
be),  but  of  the  fourteenth  district. 
Held,  1st.  That  the  exemplification 
proved  the  court  to  be  one  of  record, 
and  2nd.  That  the  seal  on  its  face 
appearing  to  be  of  the  fourteenth 
district,  and  purporting  to  be  of  the 
tenth  judicial  district,  and  no  extra- 
neous evidence  being  offered  to 
remove  the  ambiguity,  it  js  not 
sufficiently  proved  : Draper , C.  J., 
dissenting.  Junkin  v.  Davis  et  al., 
408. 


JUSTIFICATION. 

By  Sheriff. ] — See  Pleading,  6. 

LANDS. 

See  Pleading,  5. — Breach. 
Boundary  of] — See  Boundary. 
Duty  of  Sheriff  under  execution 
against.] — See  Sheriff,  2. 


LEASE. 

See  Agreement,  3. 


LIABILITY. 

Of  Corporations  to  Repair.] — See 
Highway. 


LIEN. 

See  Auctioneer. 

Tender— Waiver  of] — Where  a 
party  having  a lien  claims  that  lien 
and  something  more,  held,  that  he 
does  not  necessarily  waive  that  lien, 
nor  waive  a tender  in  respect  there- 
of, unless  he  intimates  to  the  oppo- 
site party  that  there  is  no  necessity 
for  his  tendering  the  amount  of  the 
acknowledged  lien.  The  case  of 
Scaife  v.  Morgan,  4 M.  &.  W.  270, 
and  Jones  v.  Tarleton,  675,  distin- 
guished. McBride  v.  Bailey , 523. 


LIMITATIONS. 

Statute  of.]— See  Trover,  2. 

In  assumpsit  on  a promissory 
note  defendant  pleaded  the  Statute 
of  Limitations.  At  the  trial  the 
plaintiff  proved  the  follow  ^g 
knowledgment  by  the  defen  ant, 
within  six  years  : “ I received  your 
letter,  dated  January  31.  I am 
sorry  to  say,  I cannot  do  any  thing 
for  you  at  present,  but  shall  re- 
member you  as  soon  as  possible.” 
Held,  not  sufficient  to  import  a pro- 
mise to  pay  on  request.  Gemmell  v. 
Colton,  57. 


MALICIOUS  ARREST. 
See  New  Trial,  2. 


MARRIAGE. 

Proof  of]— See  Dower,  2. 

MILL-DAM 

Negligence  in  construction .] — Where 
the  necessary  and  unavoidable  con- 
sequence of  a lawful  act  done  by  a 
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person  on  his  own  land  (such  as  the 
erection  of  a mill-dam)  is  to  produce 
an  injury  to  his  neighbour,  an  action 
lies  for  such  injury  ; but  it  is  other- 
wise if  such  act  per  se  would  not  be 
necessarily  or  probably  injurious, 
but  become  so  from  a cause  not 
under  the  control  of  either  party. 
In  such  case  negligence  must  be 
proved  to  render  a defendant  liable. 
Peters  v.  Devinney,  389. 

MORTGAGE. 

See  Ejectment,  2. 

Of  Chattels.'] — See  Interpleader. 

Mortgagee — Reversionary  estate.] — 
A mortgagee  may  maintain  in  an 
action  against  a person  selling  the 
property  mortgaged,  the  right  of 
possession  in  the  goods  at  the  time 
of  such  sale  being  in  the  mortgagor, 
and  the  reversionary  estate  being  in 
the  plaintiff  as  such  mortgagee. 
McLeod  v.  Mercer , 197. 


NEGLIGENCE. 

In  construction  of  Mill-dam.] — See 
Mill-dam. 

Liability  of  Attorney.] — The  plain- 
tiff employed  the  defendant,  as  his 
attorney,  to  ascertain  whether  a 
judgment  obtained  many  years  pre- 
viously by  the  plaintiff  against  one 
Warmoll  had  been  released,  and  in 
case  it  had  not  to  issue  execution. 
The  defendant  issued  the  execution 
without  having  made  a sufficient 
search,  and  execution  was  levied 
notwithstanding  the  plaintiff  had  in 
fact  released  the  judgment,  whereby 
the  plaintiff  was  subjected  to  an  ac- 
tion for  damages  at  the  suit  of  War  - 
moll. , Before  the  sheriff  had  in  fact 
made  a seizure  under  the  execution, 
he  informed  the  plaintiff  that  War- 
moll asserted  the  judgment  was  re- 
leased, and  plaintiff  told  him  to  go 
on  with  the  levy.  Reid , that  the 
plaintiffs  instructions  to  the  sheriff 
were  not  necessarily  a discharge  of 


the  defendant  from  liability,  but 
were  only  a matter  of  extenuation  in 
mitigation  of  damages. — O'Beirne 
v.  Wilson , One , 366. 


NEW  TRIAL. 

See  Insurance,  1. — Evidence,  2,  3. 
— Work  and  Labour. — Assign- 
ment.—Damages,  1. — Common 
Counts,  1. 

1.  Agreement — Performance  of.] 
— Where  improper  evidence  is  re- 
ceived, and  a verdict  given  for  the 
party  adducing  it,  the  court  will 
grant  a new  trial,  although  there  be 
other  evidence  of  the  same  nature 
adduced  by  the  same  party,  unless 
they  see  that  the  improper  evidence 
so  received  did  not  influence  the 
jury  in  giving  such  verdict.  McBride 
v.  Bailey , 9. 

2.  Malicious  arrest.] — In  an  action 
for  malicious  arrest  when  it  appeared 
that  the  defendant  before  making  the 
necessary  affidavit  upon  which  to 
obtain  a ca.  sa.  had  consulted  his 
attorney,  who  advised  him  to  make 
such  arrest,  the  court  set  aside  a 
verdict  for  plaintiff,  and  granted  a 
new  trial  on  payment  of  costs. 
Nourse  v.  Calcutta  14. 

3.  Verdict  against  evidence.] — In 
the  case  of  a disputed  boundary  line 
between  two  farms,  conflicting  evi- 
dence was  given  as  to  how  far  an 
old  line,  which  was  admitted  to 
have  been  part  of  the  original  sur- 
vey of  the  township,  extended,  and 
the  defendant  proved  acts  of  owner- 
ship by  himself  and  predecessors, 
in  title  over  the  locus  in  quo  in  put- 
ting up  a brush  fence  more  than 
twenty  years  before  action  brought, 
and  cutting  timber  since,  and  the 
jury  found  in  favour  of  the  plaintiff. 
Held , the  jury  were  warranted  in 
such  finding,  and  the  court  will  not 
interfere  with  the  conclusion  of  a 
jury  on  questions  of  facts,  unless 
they  see  good  reason  for  thinking 
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the  verdict  unjust  and  against  the 
weight  of  evidence.  Creighton  v. 
Chambers,  282. 

4.  Inferior  Jurisdiction — Discre- 
tion of  the  Court.\ — Where  actions 
are  brought  in  the  inferior  jurisdic- 
tion of  the  superior  courts  for  tri- 
fling amounts,  which  might  have 
been  recovered  at  much  less  ex- 
pense in  the  inferior  courts,  the 
court  will  not  favour  such  actions 
by  granting  new  trials  in  cases 
which  rest  in  their  discretion.  It 
must  be  clearly  shewn  that  the 
direction  of  the  presiding  judge 
has  been  wrong,  or  that  the  verdict 
has  been  against  evidence.  Com- 
stock v.  Moore,  434. 

5.  New  trial.] — A defendant  ap- 
plying for  a new  trial,  on  the 
ground  that  the  cause  was  taken 
out  of  its  proper  order,  on  the  first 
day  of  the  assizes,  and  in  the  ab- 
sence of  his  counsel,  must  state 
unequivocally  that  he  has  a good 
and  legal  defence  to  the  action. 
Regina  v.  Baker , 68. 


NONSUIT. 

See  Slander,  1. 

NOTICE. 

See  Sheriff,  2. 

Of  dishonour .] — See  Promissory 

Note,  3. 

1.  School  Section.] — Before  any 
alteration  can  be  made  in  the  limits 
of  a school  section,  notice  must  be 
given  to  the  parties  interested  in 
the  proposed  alteration,  before  the 
passing  of  the  by-law  authorising 
the  same.  Griffiths  v.  Municipality 
of  Grantham,  274. 

2.  Of  trial.] — In  an  action  to 
recover  a balance  alleged  to  be  due 
for  erecting  a mill,  it  appeared  that 
on  the  15th  of  September  the  de- 
fendant’s attorney,  who  resided  at 


Sydenham,  received  notice  of  trial 
for  the  27th  of  the  same  month, 
and  on  the  17th  wrote  to  in- 
form the  defendant,  who  resided 
fifty  miles  distant,  the  mail  going 
only  once  a week,  and  who  did  not 
receive  the  letter  till  the  trial  was 
over.  Contradictory  affidavits  were 
made  on  both  sides,  and  it  appeared 
to  the  court  on  the  defendant’s 
affidavits,  that  it  was  not  probable 
the  verdict  would  be  materially  re- 
duced. Held,  that  as  a new  trial 
could  only  be  granted  on  payment 
of  costs,  the  defendant  would  not 
be  benefited  thereby,  and  rule  re- 
fused. Hamden  v.  Anchor,  517. 

3.  Of  Action.] — In  the  county 
court  of  York  and  Peel  the  court 
having  decided  that  the  defendant 
(a  bailiff  of  the  Division  Court) 
was  entitled  to  a month’s  notice  of 
action,  under  the  provisional  statute 
13  & 14  Vic.,  ch.  53,  sec.  107,  on 
appeal  to  the  Court  of  Common 
Pleas  the  said  “judgment  was  re- 
versed.” Dale,  administrator  of 
Eyan , v.  Cool,  544. 


OBSTRUCTION. 

Of  water- course  Prescriptive  right. — 
— Where  a right  to  interfere  with 
the  natural  course  of  a stream  is 
attempted  to  be  set  up  by  prescrip- 
tion, the  exercise  of  such  right  to 
the  full  extent  claimed  must  be 
shewn  throughout  the  period  for 
which  the  right  is  claimed,  and  not 
that  the  right  had  accrued  within 
the  time  allowed  by  the  act,  but 
had  not  been  exercised  till  of  late. 
Hunt  et  al.  v.  Hespeler,  269. 


OFFSPRING. 
See  Trover,  1. 


PARTNER. 

See  Promissory  Notes,  1. 
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PARTNERSHIP. 

See  Assumpsit,  2. 

Limited  — Special  and  general 
partners .]  — The  special  partners 
of  a firm,  formed  under  the  statute 
12  Vic.  ch.  75,  elected  a board 
of  directors  to  advise  the  general 
partner,  the  members  of  which 
board  interfered  in  the  transac- 
tion of  the  business  of  the  firm, 
especially  during  the  absence  of 
the  sole  general  partner  in  Eng- 
land. Held,  the  members  of  the 
board  lost  the  protection  of  the  act, 
and  became  liable  for  the  debts  of 
the  firm.  The  same  act  requires 
the  special  partners  to  contribute 
actual  cash  payments  to  the  capital 
of  the  firm,  and  that  if  any  false 
statements  be  made  in  the  certificate 
filed  all  the  partners  are  to  be  liable 
for  the  debts  of  the  firm.  One  of 
the  special  partners  paid  his  share, 
by  bills  of  exchange,  the  sum  spe- 
cified in  the  certificate  as  cash. 
Held , the  special  partners  became 
in  consequence,  liable  for  the 
debts  of  the  firm.  Whittemore  v. 
Macdonell  et  al.,  547. 

PLEADING. 

See  Evidence,  2. — Promissory 
Note,  1.— Water  (Right  to). 

1.  Demurrer .] — The  declaration 
stated  that  defendant  was  indebted 
for  money  due  in  respect,  of  the 
relinquishing  and  giving  up  of  cer- 
tain fixtures,  fittings  and  furniture, 
“ before  then  made  and  placed  by 
plaintiff  in  and  upon  certain  pre- 
mises ,J  by  plaintiff  before  then  re- 
linquished and  given  up  to  defen- 
dant at  his  request.  Upon  demur- 
rer, on  the  grounds  that  the  decla- 
ration does  not  shew  by  whom  nor 
to  whom  the  fixtures,  &c.  were  given 
up,  nor  that  they  belonged  to  plain- 
tiff, or  were  given  up  to  defendant ; 
that  it  is  uncertain  whether  plaintiff 
charges  defendant  for  giving  up 


the  premises,  &c.,  or  the  fixtures, 
&c.  Held,  that  the  declaration  was 
good,  the  words  “ before  then  made 
and  placed  by  plaintiff  in  and  upon 
certain  premises,  &c.,”  being 
merely  descriptive  of  the  fixtures. 
Boice  et  al.  v.  Lawson,  193. 

2.  To  a declaration  in  assump- 
sit for  breach  of  an  agreement  to 
clear  a piece  of  land,  defendant 
pleaded  that  after  the  making  of 
the  agreement  and  before  suit,  to 
wit,  on,  &c.,  defendants  entered 
upon  the  work,  and  partly  perform- 
ed the  same,  and  would  have  com- 
pleted the  agreement  with  plaintiff 
had  not  plaintiff,  against  the  will 
and  without  the  consent  of  defen- 
dants, wrongfully  entered  and  ex- 
pelled defendants  from  the  land, 
and  prevented  defendants  from 
completing  their  agreement.  Held 
bad,  as  being  argumentative,  not 
shewing  the  alleged  wrongful  act  of 
plaintiff  to  have  been  committed 
before  defendants  were  guilty  of  a 
breach  of  the  agreement.  Patterson 
v.  Ross  et.  al.,  194. 

3.  In  debt  on  bond  stated  in  the 
declaration  to  be  subject  to  a cer- 
tain condition  thereunder  written, 

whereby,  after  reciting  to  the  effect 
following,  to  wit,'"  That,  &c. — Held, 
that  the  words  “ whereby,  after  reci- 
ting'” might  be  properly  rejected 
under  the  maxim,  “ Utile  per  inutile 
non  vitiatur.”  Municipal  Corpora- 
tion of  Sandwich  v.  St.  Amour  et  al., 
199. 

4.  General  denial .] — In  an  ac- 
tion of  covenant  upon  articles  of 
agreement  under  seal  to  recover 
payment  for  certain  works  therein 
specified,  the  defendants  pleaded 
among  other  pleas,  a plea  in  gene- 
ral terms  denying  the  doing  of  the 
work  and  the  performance  of  the 
covenants  mentioned  in  the  articles. 
Held  good,  and  that  it  was  not  ne- 
cessary to  specify  what  works  the 
plaintiffs  had  not  performed,  or  to 
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shew  wherein  the  plaintiffs  had 
not  performed  the  covenants.  Dunn 
et  al.  v.  Zimmerman  et  al.,  346. 

5.  Plene  administravit — Lands. \ 
An  executor  or  administrator  is  not 
liable  to  have  a judgment  de  bonis 
propriis  entered  against  him  on  a 
replication  of  lands  to  a plea  of 
plene  administravit , which  virtually 
confesses  the  truth  of  the  plea. 
Topping  et  al.  v.  Yardington  et  al., 
Administrators  of  Byard,  347. 

6.  Justification  by  sheriff !] — A 
plea  of  justification  by  a sheriff  to 
an  action  of  trespass,  for  entering 
the  plaintiff’s  house  and  taking  his 
goods,  should  allege  that  such 
sheriff  was  acting  within  his  baili- 
wick. McPherson  v.  Reynolds,  440. 

POSSESSION. 

See  Bill  of  Sale,  1.— Common 
Counts,  2. — Promissory  Note,  2. 


PREJUDICE. 

Meaning  of  “ without  prejudice .”] 
Where  defendant  had  rendered  an 
account  to  plaintiff,  accompanied 
by  a letter,  stating  that  the  letter 
and  account  were  sent  “ without 
prejudice,”  in  case  certain  propo- 
sals therein  contained  were  not  ac- 
cepted. Held,  not  admissible  in 
evidence  on  behalf  of  the  plaintiff. 
Ritchey  v.  Howard,  437. 

PRESCRIPTIVE  RIGHT. 

See  Obstruction. 


PRESENTMENT. 
See  B]LL  of  Exchange. 


PRINCIPAL  AND  AGENT. 

H.,  a miller,  employed  G.  & Co., 
commission  merchants,  to  dispose  of 
his  manufactured  flour,  upon  the 
sale  of  which  he  paid  them  a com- 


mission. He  also  exercised  a con- 
trol over  the  market  in  which  the 
flour  was  to  be  sold,  and  in  Boston 
and  other  certain  markets  allowed 
G.  & Co.  the  charge  for  agency  for 
affecting  sales  there  in  addition  to 
their  usual  commission.  It  was 
held  that  although  G.  &.  Co.  were 
not  factors  with  a del  credere  com- 
mission, they  and  not  H.  were  lia- 
ble for  a loss  occasioned  by  the 
failure  of  brokers  whom  they  em- 
ployed, and  who  had  received  the 
proceeds  of  sales  of  H.'s  flour  at 
Boston.  Gooderham  et  al.  v.  Hyde , 
341. 


PROCEEDINGS. 
Setting  aside.]- -See  Faith. 


PROMISSORY  NOTE. 

See  Limitation  (Statute  of.) 

1.  Partners — Plea  by  one  of  tvjo. ] 
— Assumpsit  on  a promissory  note. 
A plea  by  one  of  two  endorsers  who 
at  the  time  of  endorsing  were  part- 
ners ; that  neither  he  nor  his  partner 
who  had  suffered  judgment  by  de- 
fault had  due  notice  of  the  non-pay- 
ment of  the  note.  Held,  that  the  fact 
of  the  partner  of  the  party  pleading 
having  suffered  judgment  by  default, 
did  not  operate  as  an  admission  of 
the  receipt  of  notice  as  against 
the  defendant,  who  pleaded  want 
of  notice.  Pengnet  v.  McKenzie  et 
al.,  308. 

2.  Given  to  a woman — Reduction 
into  possession.] — The  defendant  de- 
livered to  the  deceased  wife  of  the 
plaintiff  a promissory  note  in  pay- 
ment of  a legacy  bequeathed  to  her, 
and  she  died  before  payment  of  the 
note.  Held,  that  a plea,  that  the 
wife  as  payee  of  the  note  had  died 
before  the  plaintiff  had  reduced  the 
legacy  or  note  into  possession,  and 
that  he  had  not  taken  out  adminis- 
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tration  to  his  wife’s  estate,  was  a 
good  answer  to  the  husband’s  action. 
Robinson  v.  Cripps , 381. 

3.  Notice  of  dishonour .] — Where 
notice  of  dishonour  of  a note  sent  to 
an  indorser  stated  the  amount  ac- 
curately, but  stated  incorrectly  the 
day  when  it  became  due,  and  no 
evidence  was  given  of  any  other 
similar  note  falling  due  on  the  day 
stated.  Held , the  notice  was  suffi- 
cient, the  defendant  not  having 
been  misled.  Thorn  v.  Sandford  and 
Singleton , 462. 

PROTEST. 

See  Bill  of  Exchange. 
RAILWAY. 

See  Crossing,  1. — Agreement,  2. 

1.  Company — Power  to  make  pro- 
missory notes.] — The  Buffalo,  Brant- 
ford, and  Goderich  Railway  Com- 
pany have  no  power  under  their 
act  of  incorporation,  or  under  the 
General  Railway  Clauses  Consoli- 
dation Act,  to  make  promissory 
notes.  Topping  et  al.  v.  Buffalo , 
Brantford,  and  Goderich  Railway 
Company , 141. 

2.  County  Judge — Warrant  of  to 
Sheriff.'] — The  Grand  Trunk  Rail- 
way Company,  requiring  certain 
lands  of  the  plaintiff  for  the  pur- 
poses of  their  railway,  gave  notice 
r,o  the  plaintiff  of  such  requirement, 
after  which  an  award  was  made  by 
the  arbitrator  appointed  by  the 
company  and  the  one  appointed  by 
the  County  Court  Judge,  the  arbi- 
trator named  by  plaintiff  not  exe- 
cuting the  award.  The  amount 
awarded  by  the  arbitrators  to  plain- 
tiff was  paid  into  the  office  of  the 
Clerk  of  the  Crown  and  Pleas. 
The  defendants  justified  the  tres- 
passes under  a warrant  issued  by 
the  Judge  of  the  County  Court, 
directed  to  the  sheriff  (defendant), 
reciting  the  facts  alcove  mentioned, 


and  directing  the  sheriff  to  put  the 
company  in  possession.  Held , that 
the  sheriff  was  justified  in  acting 
under  such  warrant,  and  was  not 
bound  to  ascertain  if  the  award 
upon  which  the  warrant  was  granted 
was  valid.  Miller  v.  Gzowski  et  al.,  71. 

3.  Highway — Power  of  the  Great 
Western  Railway  Company  to  erect 
bridges  over,  &c.] — Plaintiff  being 
possessed  of  a lot  of  land  on  the 
west  side  of  St.  Mary  Street,  in  the 
City  of  Hamilton — required  by  the 
defendants  for  the  purposes  of  their 
railway — sold  and  conveyed  to  them 
the  north  half  of  the  lot,  with  the 
appurtenances,  retaining  the  south 
half,  upon  which  was  erected  a 
dwelling-house  approached  from 
May  Street,  and  which  was  drained 
by  Mary  Street.  Defendants  in 
constructing  their  line  of  road,  in- 
tersected Mary  Street  opposite  the 
north  half  of  the  lot  so  purchased 
by  them,  at  a certain  depth  below 
the  surface  of  such  street ; and  in 
order  to  restore  the  communication 
thus  intersected,  erected  a bridge 
across  their  line  of  road,  with  em- 
bankments in  the  street  and  oppo- 
site plaintiff’s  close.  Upon  action 
brought  by  plaintiff  alleging  that 
defendants  by  so  doing,  and  without 
the  permission  of  plaintiff  first  had 
and  obtained,  or  by  virtue  of  refer- 
ence under  the  statute,  encroached 
upon  plaintiff’s  fee  simple  rights 
in  the  south  half  of  the  lot,  the  de- 
fendants pleaded  the  above  facts  in 
justification  under  the  9th  section 
of  the  statute  4 Wm.  IV.,  ch.  29. 
Upon  demurrer  to  this  plea — Held, 
that  the  defendants  were  authorised 
by  the  9th  section  to  do  the  acts 
complained  of,  and  that  the  11th 
section  of  the  act  did  not  apply. 
Connors  v.  The  Great  Western  Rail- 
way Company,  108. 

4.  Company — Liability  to  fence 
along  route  of  line.] — Under  their 
acts  of  incorporation  the  Great 
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Western  Railway  Company  are 
bound  to  fence  along  the  line  of  the 
route  of  their  railway  where  the 
same  crosses  highways,  &c.  Per 
Richards,  J. — That  the  statute,would 
be  sufficiently  complied  with  by 
the  erection  of  fences  and  gates  on 
the  line  of  the  highways  across  the 
railway.  McDowell  v.  The  Great 
Western  Railway  Company , 180. 

5.  Continuous  cause  of  action.'] — 
The  Great  Western  Railway  Com- 
pany in  erecting  their  line  of  road, 
crossed  plaintiff’s  land  at  a point 
where  a watercourse  draining  plain- 
tiff’s land  passed,  by  which  the 
watercourse  was  obstructed,  and 
plaintiff’s  land  afterwards  over- 
flowed. Upon  action  brought  after 
the  expiration  of  six  months  after 
the  act  done,  Held,  that  as  it  is  to 
be  assumed  that  defendants  con- 
structed their  railway  upon  plain- 
tiff’s land  either  upon  agreement 
with  the  plaintiff,  or  upon  a re- 
ference by  arbitration  under  the 
statute  4 Wm.  IV,  ch.  3,  and  that 
plaintiff  had  been  paid  therefor, 
and  that  the  damage  resulted  from 
the  construction  as  originally  made, 
that  no  subsequent  claim  for  that 
damage  as  a continuing  damage 
could  be  maintained.  Knapp  v The 
Great  Western  Railway  Company, 
187. 

6.  Agents,  how  far  Corporation 
bound  by.] — Railway  Companies  are 
bound  by  the  contracts  entered  into 
by  their  general  agents  as  to  the 
terms  and  conditions  of  carrying 
passengers,  although  such  contracts 
should,  within  the  means  of  know- 
ledge of  the  agent,  be  beyond  the 
regulations  made  by  the  railway 
company  in  relation  to  such  matters. 
Childs  v.  The  Great  Western  Rail- 
way Company.  284. 

RECOGNIZANCE. 

Of  bail — Debt  on — Variance  in 


upon  a recognizance  of  bail  against 
defendants  as  bail  of  C.,  the  decla- 
ration alleged  that  the  defendants 
entered  into  a recognizance,  and 
thereby  became  bail  for  said  C.  to 
the  limits  of,  &c.  Plea,  nul  tiel 
record.  On  the  recognizance  roll 
being  procured,  it  appeared  that 
the  debtor  C.  had  also  joined  in 
the  recognizance  with  defendants, 
which  was  objected  to  as  a variance. 
Held,  that  such  objection  was  in- 
valid, and  that  the  objection,  if 
any,  should  have  been  taken  by 
plea  in  abatement.  McFarlane  v. 
Allen,  143. 


REDUCTION. 

Into  possession.]  — See  PROMIS- 
SORY Note,  2. 


REGISTRATION. 
See  Bill  of  Sale,  2. 


RESTRAINT. 

Of  alienation.] — See  Devise. 


REPLEVIN. 

1.  Sheriff.] — In  replevin  against 
the  sheriff  for  a seizure  made  by 
his  deputy  under  an  execution,  the 
defendant  pleaded  non-cepit.  Held, 
that  as  plaintiff  was  obliged  to  shew 
a writ  addressed  to  defendant,  un- 
der which  the  seizure  was  made, 
that  it  was  not  necessary  to  plead 
specially,  but  the  defendant  under 
such  plea  might  avail  himself  of 
the  statute  18  Vic.,  ch.  118.  Clark 
v Ruttan,  97. 

2.  Bond — Discharge  of  bail.] — 
Where  the  trial  of  an  action  of 
replevin  had  been  postponed  at  the 
instance  of  the  defendant,  but  with- 
out the  direct  assent  or  concurrence 
of  the  bail.  Held,  the  bail  were 


DIGEST  OF  CASES. 


577 


discharged.  The  true  question  is 
not  whether  the  surety  has  actually 
been  injured  by  the  delay,  but 
whether  he  might  have  been. — 
Ganniff  v.  Bogert , 474. 

N.B.  This  judgment  was  published 
by  mistake , and  is  not  the  correct  one : 
see  same  case , vol.  7. 

REVERSIONARY  ESTATE. 

See  Mortgage. 


RIOT. 

Defendant  was  indicted  for  a riot 
and  assault,  and  the  jury  found  him 
guilty  of  a riot,  but  not  of  the  as- 
sault charged.  Held , that  a convic- 
tion for  riot  could  not  be  sustained, 
the  assault,  the  object  of  the  riotous 
assembly,  not  having  been  execu- 
ted ; although  the  defendant  might 
have  been  guiltyof  riot  or  joining  in 
an  unlawful  assembly.  The  Queen 
v.  Kelly , 372. 

SALE  OF  GOODS. 

Fraud  on  creditors .] — Where  on 
an  alleged  sale  of  goods  in  a store 
by  a son  to  his  mother  (the  plain- 
tiff), the  only  change  in  possession 
consisted  in  the  former  assuming 
the  position  of  clerk  to  the  latter, 
and  no  stock  was  taken,  and  there 
were  other  circumstances  tending 
to  shew  want  of  bona  fides  in  the 
transaction,  and  no  evidence  was 
given  of  a written  assignment,  or  of 
such  assignment  having  been  regis- 
tered : Held , that  a verdict  rendered 
in  favour  of  the  plaintiff  was  against 
evidence,  and  a new  trial  ordered. 
Ranney  v.  Moody  et  al .,  471. 

SCHOOL. 

Section ] — See  Notice,  1. 

1.  Trustees — Execution  of] — In 
replevin,  defendant  made  cogni- 
zance as  collector  of  school  section 
No.  1.  It  appeared  that  prior  to 
February,  1854,  school  section  No. 
73 


1 consisted  of  the  town  of  Chatham 
and  a part  of  the  township  of  Har- 
wich ; there  was  also  a school  sec- 
tion in  operation,  known  as  section 
No.  2^.  In  February,  1854,  the 
township  council  of  Harwich  passed 
a resolution  dividing  the  township 
into  sixteen  school  sections : No.  1 
of  these  new  sections  was  formed 
of  that  part  of  the  township  of  Har- 
wich which,  together  with  the  town 
of  Chatham,  had  previously  been 
No.  1 added  to  the  whole  of  2J  as 
it  existed  previously.  In  Jannary, 
1855,  an  election  for  section  No. 
1 as  created  by  the  resolution  of 
February,  1854,  was  held,  at  which 
one  trustee  only  was  elected,  and 
the  two  other  trustees  elected  the 
previous  year  for  the  then  section 
gave  defendant  the  warrant  under 
which  he  acted.  Held , that  there 
should  have  been  three  trustees 
elected  for  section  No.  1 at  the 
election  in  January,  and  that  a 
warrant  signed  by  the  other  two  was 
inoperative.  McGregor  v.  Pratt , 173. 

2.  Act— Motion  to  quash  by-law.\ 
— Where  a great  length  of  time  has 
elapsed  before  motion  made,  the 
court  refused  to  quash  a by-law 
altering  school  sections,  it  being 
on  its  face  legal  and  having  been 
acted  upon.  Hill  v.  The  Municipa- 
lity of  Tecumseth , 297. 

SEPARATE  ACTIONS. 

See  Common  Carriers. 


SET  OFF. 
See  Factor. 


SETTING  ASIDE. 
Proceedings.'] — See  Faith. 


SHERIFF. 

See  Railway,  2. — Replevin,  1. 
Sale  of  land  by.] — See  Taxes. 

1 . Money  had  and  received — 
Action  for.] — Plaintiff  sold  to  one 
6 c.P. 
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M.  a steam-engine  for  £650,  of  which 
M.  paid  £100  on  account,  and  gave 
a chattel  mortgage  on  the  engine. 
The  plaintiff  afterwards  received  a 
letter  from  the  defendant,  stating 
that  the  engine  was  to  be  sold  for 
the  balance  of  an  execution  against 
M.  The  engine  was  put  up  for 
sale,  and  the  plaintiff  became  the 
purchaser,  but  before  the  sale  the 
defendant  told  the  plaintiff  that  no 
chattel  mortgage  could  be  given 
which  would  prevent  any  other 
execution  attaching  on  the  engine 
as  long  as  the  execution  in  his 
hands  was  unsatisfied.  That  sale 
was  not  carried  out.  The  engine 
was  afterwards  put  up  for  sale 
again,  and  a person  in  plaintiff’s 
employ  bought  it  for  £35,  after 
protesting  against  the  sale ; the 
engine  was,  however  taken  away 
by  plaintiff  after  the  first  payment 
on  the  mortgage  became  due.  Held , 
in  an  action  for  money  had  and  re- 
ceived, that  the  facts  as  above  would 
not  support  the  action.  Morton  v. 
Corbett , 251, 

2.  Execution — Sheriff,  duty  of- — 
Notice — The  plaintiff  in  an  execu- 
tion against  lands  is  expected  to 
point  out  to  the  sheriff  the  property 
of  the  debtor,  but  his  not  doing  so 
does  not  relieve  the  sheriff  from 
responsibility,  if,  by  reasonable 
inquiries,  he  could  have  ascer- 
tained the  fact.  Where  the  deputy- 
sheriff  had  notice  of  the  execution 
debtor  owning  lands,  it  was  held  to 
be  notice  to  the  sheriff,  although  the 
* latter  had  no  personal  knowledge 
on  the  subject,  and  he  was  held 
liable  to  the  execution  creditor  in 
an  action  for  a false  return.  Hutch- 
ings et  al.  v.  Ruttan,  452. 

SLANDER. 

1.  Nonsuit — In  an  action  for  slan- 
der, where  the  words  spoken  were, 
“ Green,  you  have  been  mad  with 
me  ever  since  I caught  you  with 


your  daughter,” — she  being  at  the 
time  referred  to  under  the  age  of 
twelve  years, — at  the  trial  plaintiff 
having  been  nonsuited  on  the  ground 
that  there  was  no  allegation  in  the 
declaration  that  plaintiff  had  a 
daughter  under  twelve  years  of  age, 
and  the  words  charged  made  no  allu- 
sion to  her  age  : Held , that  such  non- 
suit was  correct,  that  the  declaration 
should  have  averred  that  plaintiff 
had  a daughter  either  under  the 
age  of  ten  or  twelve  years  or  above 
that  age  and  under  twelve,  and  that 
the  words  spoken  had  reference  to 
such  daughter.  Green  v.  Campbell , 
50. 

2.  No  action  will  lie  for  words 
spoken  when  they  only  refer  pro- 
spectively to  some  act  which,  if 
committed,  would  be  a crime. 
Conkey  v.  Thompson , 238. 


SPECIAL. 

Partner .] — See  PARTNERSHIP. 
Averment .] — See  Demurrer. 


STATUTE. 

See  Concessions. 

Construction  of]— See  Crossing,  2. 
Of  Frauds.]— See  Contract. 


SUE. 

Right  of  Foreign  Corporation  to  sue 
in  this  Province.] — See  Foreign 

Corporation,  1,  2. 


SURRENDER. 
See  Agreement,  3. 


SURVEY. 

See  Concession — Boundary,  3. 
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SWING  BRIDGE. 

Negligence .] — The  railway  com- 
pany had  the  control  of  a swing 
bridge  over  a canal.  The  plain- 
tiff’s ship  was  navigating  the  canal 
at  the  same  time  that  trains  were 
about  passing  and  repassing  the 
bridge.  Notice  was  given  of  the 
plaintiff’s  vessel  being  about  to 
pass,  by  blowing  a horn  and 
hailing,  and  notice  was  given  by 
the  railway  company’s  servants, 
by  signal,  that  the  bridge  could 
not  then  be  swung,  and  injury 
was  received  by  the  plaintiff’s 
vessel  from  the  bridge  remaining 
closed.  Held , that  as  the  require- 
ments of  the  railway  traffic  com- 
pelled the  bridge  to  be  closed,  the 
company  were  not  then  bound  to 
open  the  bridge,  and  were  not  liable 
for  the  injury  done  to  the  vessel. 
Turner  v.  The  Great  Western  Rail- 
way Company , 536. 

TAXES. 

Sale  of  lands  for  taxes  by  sheriff- — 
Effect  of  subsequent  grant  by  the  Crown 
under  the  Heir  and  Devisee  Commis- 
sion.] — Where  lands  had  been  re- 
turned in  the  surveyor-general’s 
schedule  “ described  as  granted,” 
which  were  afterwards  sold  by  the 
sheriff  for  eight  years’  arrears  of 
taxes,  who  executed  a deed  to  par- 
ties through  whom  the  defendant 
in  ejectment  derived  title,  and  the 
plaintiff  claimed  under  a person 
who  many  years  afterwards,  as  re- 
presenting the  original  nominee, 
obtained  a patent  from  the  Crown 
under  the  Heir  and  Devisee  Com- 
mission. Held , that  such  sale  was 
not  void  as  against  the  plaintiff 
as  such  grantee  of  the  crown,  and 
that  the  sheriff’s  deed  bound  the 
estate  of  every  person  obtaining  a 
title  as  heir  or  otherwise  of  the 
original  nominee  of  the  Crown. 
Ryckman  v.  Van  Voltenburg  et  al ., 
385. 


TENDER. 
See  Lien. 


TRESPASS. 

When  action  will  not  lie. — Tres- 
pass qu.  cl.  fr.  will  not  lie  against 
a defendant  for  acts  committed 
under  the  authority  of  the  party 
in  possession  of  and  claiming  the 
land  during  the  time  an  action  of 
ejectment  against  the  person  in 
possession  was  pending.  Street  v. 
Crooks  et  al .,  124. 


TRIAL. 

Notice  of] — See  Notice,  2. 
Writ  of] — See  Writ  of  Trial. 


TROVER. 

1.  Statute  of  Limitations — Right  to 
recover  offspring  of  brood  mares  which 
had  foaled  after  they  had  strayed  into 
defendant's  premises — Gift  of  Chat- 
tels.]— In  April,  1846,  certain  mares, 
the  property  of  the  plaintiff,  strayed 
to  the  defendant’s  farm,  who  adver- 
tised them,  but  no  owner  appeared, 
and  the  defendant  began  to  use  them 
about  a year  afterwards.  In  July, 
1846,  the  same  mares,  being  sup- 
posed to  be  on  the  plaintiff’s  pas- 
ture, were  sold  by  the  sheriff,  under 
an  execution  against  the  plaintiff, 
to  one  Scott,  who  never  obtained 
possession  of  them,  but  hearing,  in 
the  year  1852,  they  had  foaled  and 
were  in  the  defendant’s  possession, 
made  a written  demand  on  the  de- 
fendant for  them  and  their  progeny 
in  September  of  that  year.  A year 
afterwards  S.  made  over  his  interest 
to  the  plaintiff  as  a gift  without  con 
sideration  or  any  delivery  taking 
place.  In  1855  the  plaintiff  made 
a demand  on  the  defendant  for  the 
mares  and  their  colts,  which  was 
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refused.  Pleas,  not  guilty,  not 
possessed,  and  Statute  of  Limita- 
tions. Held,  1st,  that  the  conver- 
sion took  place  in  1847,  and  that 
the  action  was  barred  by  the  statute, 
and  that  the  plaintiff  took  at  the  most 
from  S.  a mere  right  of  action  ; 2nd. 
that  the  measures  of  damages  in  trover 
is  the  value  of  the  property  at  the 
time  of  the  conversion,  and  conse- 
quently that  even  if  the  plaintiff  had 
not  been  barred  by  the  statute  he 
had  no  claim  to  be  the  owner  of  the 
animals  subsequently  bred  from  the 
mares  ; 3rd,  that  the  gifts  from  S.  to 
the  plaintiff,  not  being  accompanied 
by  delivery,  did  not  vest  the  pro- 
perty of  the  mares  in  the  plaintiff. 
Scott  v.  Me  Alpine,  302. 

2.  Excessive  damages .] — M.  hav- 
ing sold  produce,  and  received  pro- 
missory notes  in  payment  thereof, 
refused  to  give  up  the  property. 
Upon  an  action  in  trover,  the  jury 
gave  £25  damages  over  the  actual 
value  of  the  property  converted, 
which  they  at  the  same  time  esti- 
mated too  high.  Held,  that  the  de- 
fendant was  not  entitled  to  a new 
trial  on  account  of  the  excess  of 
value  allowed  by  the  jury  on  the 
produce,  but  granted,  on  the  ground 
of  the  £25  damages,  upon  payment 
of  costs.  Gowland  et  al.  v.  Meade, 
353. 


UNCERTAINTY. 
See  Will. 


USER. 

See  Dedication. 


VARIANCE. 

In  declaration.]— Recognizance. 


tract  for  sale  of  land,  the  vendor 
covenanted  with  the  purchaser  for 
quiet  enjoyment  thereof,  until  de- 
fault made  in  payment  of  the  pur- 
chase money  and  interest,  as  therein 
mentioned.  It  was  also  stipulated 
that  time  was  to  be  considered  the 
essence  of  the  agreement,  and  unless 
the  payments  were  punctually  made, 
the  vendor  was  to  be  at  liberty  to  re- 
sell the  land;  on  ejectment  brought 
for  non-payment  of  a half  year’s 
interest,  Held,  that  the  receipt  of  the 
interest  by  the  vendor’s  attorney 
after  action  brought  without  costs 
amounted  to  a waiver.  Barber  v. 
Allen,  329. 


VERDICT. 

On  bad  plea.]— See  Writ  of  Trial. 


VILLAGE  LOTS. 

A man  laying  out  village  lot  on 
his  lands,  with  streets  to  bound  the 
lots,  and  selling  according  to  such  a 
plan,  Held  bound  by  this  dedication 
of  the  street,  unless  the  fact  of  such 
dedication  be  rebutted  by  other 
evidence.  O'Brien  et  at.  v.  The 
Village  of  Trenton , 350. 


WAIVER. 

See  Faith. 

Of  Tender.] — See  Lien. 

Of  Forfeiture.] — See  Vendor  and 
Purchaser. 


WATER. 

Obstruction  of.]— See  Obstruction. 

Right  to — Pleading — Estoppel .] — 
Action  for  throwing  the  water  back 
upon  and  obstructing  the  plaintiff’s 
mill  by  the  erection  of  a dam  lower 
down  the  stream  for  the  use  of  the 
defendant’s  mill.  Plea,  that  the 


VENDOR  AND  PURCHASER. 
Waiver  of  forfeiture.^ — In  a con- 
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defendant  and  the  occupiers  of  his 
mill  had  had,  “ and  actually  enjoyed 
as  of  right  and  without  interruption 
for  the  full  period  of  twenty  years, 
next  before  the  commencement  of 
the  suit,”  a certain  right  of  erecting 
and  continuing  a certain  mill-dam 
and  divers  bounds  on  his,  the  de- 
dendant’s  premises,  in  all  of  the 
height  of  eight  feet.  Held , suffici- 
ent, on  demurrer,  without  alleging 
more  particularly  that  the  defend- 
ant exercised  the  right,  the  term 
“enjoyed  ” under  the  10th and  11th 
Vic.  ch.  5,  bearing  the  sense  of 
actually  exercising  the  rights  there- 
in referred  to,  and  that  it  was  not 
necessary  by  the  plea  to  deny  that 
the  water  had  been  backed  more 
than  eight  feet  in  height.  The  de- 
fendant also  pleaded,  by  way  of 
estoppel,  a verdict  on  the  plea  of 
not  guilty  in  an  action  brought  by 
the  plaintiff  against  a tenant  for 
years,  under  a predecessor  of  the 
defendant  in  title,  for  erecting  the 
said  dam.  Held , on  demurrer,  that 
such  plea  shewed  no  estoppel,  since 
had  the  verdict  been  the  other  way 
there  would  have  been  no  estoppel, 
and  estoppels  must  be  mutual.  Smith 
v.  W allbridge,  324. 


WITNESS. 

Gross  examination  of ] — A ques- 
tion cannot  be  put  to  a witness  on 
cross  examination  for  the  mere  pur- 
pose of  contradicting  him,  unless 
such  question  be  relevant  to  the 
matter  in  issue  ; and  if  such  ques- 
tion be  put  the  answer  is  conclusive. 
Gilbert  v.  Gooderham , 39. 


WILL. 

See  Devise. 

Insufficient  description  — Uncer- 
tainty.] — A testator  devised  to 


certain  parties  “ the  18  acres,  more 
or  less,  that  was  deeded  to  me  by 
the  late  HenrjT  Buchner,  senior, 
reference  being  had  to  the  said 
deed  for  description.”  A deed 
conveying  that  quantity  of  land  to 
the  testator  was  proved,  but  he  had 
sold  it  long  before  the  making  of  his 
will.  He  held,  however,  at  the  date 
of  his  will  about  twenty-one  acres, 
under  another  deed  from  one  Henry 
Buck,  which  he  was  in  the  habit  of 
calling  eighteen  acres,  and  which 
was  the  subject  of  dispute  in  the 
action.  Held , that  the  devise  was 
void  for  uncertainty.  Buchner  and 
Another  v.  Buchner,  314. 


WORK  AND  LABOUR. 

New  Trial.] — In  an  action  for  the 
value  of  extra  labour  on  an  agree- 
ment to  plaster  the  defendant’s 
house,  where  it  appeared  that  the 
plaintiff  had  at  various  times  altered 
the  work,  at  defendant’s  request, 
and  had  been  obliged  to  make 
mouldings,  &c.,  which,  according 
to  the  evidence,  were  very  expen- 
sive, and  not  likely  to  be  required 
again,  and  when  the  jury  had 
given  a large  verdict  the  court, 
although  not  seeing  that  the  verdict 
was  against  the  evidence,  or  the 
weight  of  evidence  or  the  law, 
however,  granted  a new  trial,  on 
the  ground  that  the  case  was  taken 
late  at  night,  and  the  defendant 
shewed  by  affidavits  that  he  had 
not  time  to  go  into  his  defence  as 
fully  as  he  would  if  the  time  had 
permitted.  Gallina  v.  ■ Colton,  247. 

WRIT  OF  TRIAL. 

Verdict  on  a bad  plea  ] — A verdict 
being  rendered  for  defendant  by  a 
jury  upon  a writ  of  trial,  on  a bad 
plea,  a venire  de  novo , or  new  trial 
ordered.  Ham  v.  Beard,  516. 


* 


